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2  Imported  Liquors  Company,  etc.,  vs. 

In  the  District  Court  of  the  United  States  for  the 

Southern  District  of  CaHfornia 

Central   Division 

No.  3891-PH 

IMPORTED    LIQUORS    COMPANY,    a    partnership, 
888  Union  Commerce  Building,  Cleveland,  Ohio, 

Plaintiff, 
vs. 
LOS  ANGELES  LIQUOR  COMPANY,  INC.,  a  cor- 
poration, 

3315  East  Vernon  Avenue,  Los  Angeles,  California, 

Defendant. 

COMPLAINT. 

I. 

Imported  Liquors  Company  is  a  partnership  engaged  in 
the  importing  and  selling  of  brandy,  gin,  rum  and  other 
liquors  to  the  wholesale  trade.  Said  partnership  consists 
of  two  partners,  namely  Howard  S.  Bernon  and  Ruth  B. 
Bernon,  both  of  whom  are  citizens  of  the  State  of  Ohio. 

The  Defendant  is  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  California. 

IL 

The  amount  in  controversy,  exclusive  of  interest  and 
costs,   exceeds   the   sum   of  $3,000.00.    [2] 

III. 

On^  June  12.  1944,  the  Defendant,  by  its  non-cancel- 
lable order,  agreed  in  writing  to  purchase  from  the  Plain- 
tiff and.  by  its  acceptance  of  said  order,  the  Plaintiff  sold 
to  the  Defendant  fourteen  hundred  (1400)  cases  of  Por- 
tuguese Suarez  Brandy,  upon  the  following  terms:    Ship- 
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ment  to  be  made  F.O.B.  Atlantic  Port,  the  Defendant  to 
pay  tor  said  merchandise  upon  draft,  attached  to  the  bills 
of  lading,  at  the  purchase  price  of  Forty-one  Dollars  and 
Fifty-five  Cents  ($41.55)  per  case,  less  reserve  for  In- 
ternal Revenue  Taxes  and  Customs  Duty,  at  the  rate  of 
Twenty-Seven  Dollars  and  Sixty-three  Cents  ($27.63)  per 
case,  payable  by  the  Defendant,  or  at  a  net  purchase  price 
of  Thirteen  Dollars  and  Ninety-two  Cents  ($13.92)  per 
case.  As  further  consideration  in  and  for  said  agree- 
ment of  purchase  and  sale  the  Defendant  issued  and  de- 
livered to  the  Plaintiff  its  check  in  the  sum  of  Fourteen 
Hundred  Dollars    ($1400.00)   as  a  deposit  thereunder. 

IV. 

On  June  14,  1944,  Plaintiff  received  a  telegram  from 
the  Defendant  whereby  the  latter  sought  to  cancel  the 
aforesaid  agreement.  Plaintiff*  forthwith  advised  the  De- 
fendant that  it  would  not  accept,  nor  consent  to,  cancel- 
lation of  said  agreement.  Plaintiff  further  states  that 
when  it  presented  the  aforesaid  check  for  Fourteen  Hun- 
dred Dollars  ($1400.00)  for  payment,  it  was  advised  by 
the  drawee  therein  named,  that  payment  and  acceptance 
of  said  check  had  been  ordered  stopped  by  the  defendant, 
and  said  drawee  refused  to  honor  or  accept  said  check 
for  payment. 

V. 

Plaintiff  states  that  it  has  made  available,  has  segregated 
and  stored  in  a  public  warehouse  under  warehouse  receipts 
all  of  the  said  merchandise  purchased  by  the  Defendant, 
and  that  the  Plaintiff  at  all  times  herein  mentioned  was 
and  now  is  ready,  willing  and  able  [3]  to  arrange  for 
the  shipment  of  the  said  merchandise  to  the  Defendant, 
or  to  deliver  to  the  Defendant  the  said  warehouse  receipts, 


4  Imported  Liquors  Company,  etc.,  vs. 

duly  endorsed  and  assigned,  and  to  perform  its  obligations 
under  the  aforesaid  agreement,  and  has  so  notified  the 
Defendant,  but  the  Defendant  at  all  times  herein  referred 
to  has  failed  and  refused  to  perform  and  fulfill  its  obliga- 
tions under  its  said  agreement  with  the  Plaintiff. 

VI. 

Plaintiff  alleges  that  it  is  entitled  to  a  judgment  against 
the  Defendant  for  the  amount  of  the  purchase  price  under 
the  aforesaid  agreement  in  the  sum  of  Nineteen  Thou- 
sand Four  Hundred  Eighty-Eight  Dollars  ($19,488.00) 
and,  in  addition  thereto,  for  all  expenses  incurred  in 
the  warehousing,  storing  and  handling  of  said  fourteen 
hundred  (1400)  cases  of  Suarez  Brandy  from  June  12, 
1944  until  payment  therefor  by  the  Defendant,  as  agreed. 
Plaintiff  states  that  in  connection  with  the  aforesaid  four- 
teen hundred  ( 1400)  cases  of  brandy  it  has  incurred 
and  continues  to  incur,  for  and  on  behalf  of  the  Defend- 
ant, reasonable  warehousing,  storing  and  handling  charges 
at  the  rate  of  six  cents  (6(j)  per  case  for  the  first  month, 
and  two  and  one-half  cents  (2^^-)  per  case  for  each 
month  or  fraction  thereof,  thereafter. 

VII. 

Plaintiff  states,  in  the  alternative,  that  if  this  Honor- 
able Court  should  determine  that  it  is  not  entitled  to  the 
relief  requested  under  Paragraph  VI  hereof,  it  is  en- 
titled to  judgment  against  the  Defendant  for  the  damages 
suffered  by  the  Plaintiff"  as  a  result  of  the  Defendant's 
breach  of  contract,  all  as  aforesaid.  Plaintiff  states  that 
the  aforesaid  fourteen  hundred  (1400)  cases  of  Suarez 
Brandy  are  not  now  marketable  and  salable  at  the  net 
price  which  the  Defendant  contracted  to  pay  therefor, 
namely,  Thirteen  Dollars  and  Ninety-two  Cents  ($13.92) 
per  case.     Plaintiff  states  that  the  [4]  present  reasonable 
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net  market  value  of  said  brandy  is  Five  Dollars  ($5.00) 
per  case.  By  reason  of  all  of  the  foregoing,  this  Plaintiff 
has  been  caused  to  suffer  damages  in  the  sum  of  Twelve 
Thousand  Four  Hundred  Eighty-Eight  Dollars  ($12,- 
488.00)  and  in  addition  thereto  a  sum  equal  to  the  rea- 
sonable warehousing,  storing  and  liandling  charges,  as 
aforesaid. 

Wherefore,  Plaintiff  prays  that  (  1 )  the  Defendant  be 
required  to  perform  its  aforesaid  agreement  and.  simul- 
taneously with  the  Plaintiff's  delivery  unto  the  Defendant 
of  the  warehouse  certificates  covering  the  aforesaid  four- 
teen hundred  (1400)  cases  of  Suarez  Brandy,  to  pay 
unto  the  Plaintiff"  the  sum  of  Nineteen  Thousand  Four 
Hundred  Eighty-Eight  Dollars  ($19,488.00),  plus  a  sum 
equal  to  the  warehousing,  storing  and  handling  charges 
as  hereinabove  set  forth;  or  (2)  in  the  alternative,  that 
Plaintiff  have  judgment  against  the  Defendant  in  the  sum 
of  Twelve  Thousand  Four  Hundred  Eighty-eight  Dol- 
lars ($12,488.00).  plus  a  sum  equal  to  the  warehousing, 
storing  and  handling  charges,  as  aforesaid,  as  damages 
sustained  by  the  Plaintiff'  by  virtue  of  the  Defendant's 
aforesaid  breach  of  contract;  and  (3)  that  the  Plaintiff 
have  judgment  against  the  Defendant  for  the  appropriate 
amount  of  interest  at  the  rate  of  six  per  cent  (6%)  per 
annum  from  June  12.  1944  in  connection  with  either  item 
1  or  item  2  of  the  within  prayer;  and  (4)  that  the  costs 
of  this  action  be  taxed  against  the  Defendant. 

EZRA  Z.  SHAPIRO  and  S.  K.  WALZER 

and 
BENJAMIN.    LIEBERMAN   &   ELMORE, 

By  Aaron  Elmore 

Attorneys  for  Plaintiff. 

[Endorsed]:    Filed  Sep.  22,  1944.   [5] 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  Los  Angeles  Liquor  Company,  Inc.,  a 
corporation,  and  answering  plaintiff's  complaint,  admits, 
denies  and  alleges  as  follows: 

I. 

Answering  paragraph  I,  defendant  has  no  information 
or  belief  concerning  the  allegations  contained  in  the  first 
paragraph  of  paragraph  I,  and  basing  its  answer  upon 
such  lack  of  information  and  belief,  generally  and  specific- 
ally  denies   each   and   every   allegation   contained   therein. 

IL 

Generally  and  specifically  denies  each  and  every  alle- 
gation contained  in  paragraph  III  of  plaintiff's  com- 
plaint, [6]  and  in  that  connection  alleges  that  defendant 
never  executed  any  non-cancelable  order,  and  that  plain- 
tiff never  accepted  any  order  executed  by  defendant,  and 
further  alleges  that  no  agreement  was  ever  entered  into 
between  the  plaintiff'  and  defendant,  except  that  this  de- 
fendant did  make  an  offer  to  purchase  certain  brandy  from 
plaintiff'  and  mailed  a  check  in  the  sum  of  $1400.00  to  the 
plaintiff,  together  with  said  offer. 

in. 

Answering  paragraph  IV  of  plaintiff's  complaint  the 
defendant  generally  and  specifically  denies  each  and  every 
allegation  contained  therein,  except  that  defendant  alleges 
that  on  June  14,  1944  defendant  canceled  the  offer  above 
mentioned,  and  stopped  payment  on  the  aforesaid  check 
of  $1400.00. 

IV. 

Answering  paragraph  V  of  plaintiff's  complaint,  the 
defendant  generally  and  specifically  denies  each  and  every 
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allegation  contained  therein,  and  in  that  connection  alleges 
that  there  was  no  agreement  between  the  parties  hereto. 

V. 

Answering  paragraph  VI  of  plaintiff's  complaint  the 
defendant  generally  and  specifically  denies  each  and  every 
allegation  contained  therein,  and  in  that  connection  denies 
that  the  plaintiff'  is  entitled  to  a  judgment  in  the  sum  of 
$19,488.00.  or  any  other  sum,  or  at  all;  and  further  denies 
that  plaintiff  has  incurred  any  expense  of  any  nature  on 
behalf  of  this  defendant. 

VI. 

Answering  paragraph  VII  of  plaintiff's  complaint  the 
defendant  generally  and  specifically  denies  each  and  every 
allegation  therein  contained,  and  further  denies  that 
the  \7\  plaintiff  has  been  damaged  in  the  sum  of 
$12,488.00.  or  any  other  sum,  by  reason  of  any  acts  of 
this  defendant. 

VII. 

As  a  further  defense  to  the  complaint  defendant  alleges 
that  said  complaint  fails  to  state  a  claim  upon  which 
relief  can  be  granted. 

Wherefore,  defendant  prays  for  judgment  against  the 
plaintiff';  that  plaintiff"  take  nothing  by  its  complaint,  and 
that  said  complaint  be  dismissed;  that  defendant  have 
judgment  against  plaintiff;  for  costs  of  suit  incurred  in 
this  action ;  and  for  such  other  and  further  relief  as  to 
the  Court  seems  just. 

BEHRSTOCK  &  RUDNICK 
By  Ben  H.  Rudnick 

Attorneys   for   Defendant 

[Endorsed]:     Filed   Oct.   26,    1944.    [8] 
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[Title  of  District  Court  and  Cause.] 

INTERROGATORIES  TO  DEFENDANT  UNDER 

RULE  2>2, 

To  the  defendant  and  to  Behrstock  &  Rudnick,  Esqs.,  its 
attorneys : 

Plaintiff  requests  the  defendant  corporation,  or  some 
officer  competent  to  testify  in  its  behalf,  to  answer  in 
writing,  under  oath,  within  the  time  allowed  by  law  the 
following  interrogatories  under  Rule  ?>2>  of  the  Rules  of 
Civil  Procedure  for  the  District  Court  of  the  United 
States:    [9] 

1.  State  the  connection,  if  any,  of  Irven  Rose  to  Los 
Angeles  Liquor  Company,  Inc.,  a  corporation,  defendant, 
on  June  12,  1944,  and  include  in  the  answer  his  connec- 
tion, if  any,  as  officer,  director,  stockholder  and  as  em- 
ployee. 

2.  State  the  connection,  if  any,  of  Irven  Rose  to  Los 
Angeles  Liquor  Company,  Inc.,  a  corporation,  defendant, 
on  June  13,  1944,  and  include  in  the  answer  his  connec- 
tion, if  any.  as  officer,  director,  stockholder  and  as  em- 
ployee. 

3.  State  the  connection,  if  any,  of  Irven  Rose  to  Los 
Angeles  Liquor  Company,  Inc.,  a  corporation,  defendant, 
on  June  14,  1944,  and  include  in  the  answer  his  connec- 
tion, if  any,  as  officer,  director,  stockholder  and  as  em- 
ployee. 

4.  State  his  duties  on  or  about  June  12,  1944. 

5.  Was  Mr.  Irven  Rose  authorized  to  make  purchases 
of  liquor  on  behalf  of  the  corporation  on  June  12.  1944? 

6.  Was  Mr.  Irven  Rose  authorized  by  the  corporation, 
either  expressly  or  impliedly,  by  virtue  of  his  connection 
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with  the  corporation  to  sign  the  purchase  order  dated 
June  12,  1944.  a  copy  of  which  is  attached  hereto,  marked 
"Exhibit  A"? 

7.  Was  Mr.  Irven  Rose  authorized  by  the  corporation 
to  sign  the  corporation's  check  No.  6565,  a  copy  of  which 
is  attached  hereto  and  marked  "Exhibit  B"? 

8.  Did  the  corporation,  or  anyone  connected  with  it, 
receive  the  letter  from  Imported  Liquors  Company,  dated 
June  5,  1944  in  the  regular  course  of  mail  after  June  5, 
1944,  a  copy  of  which  letter  is  attached  hereto,  marked 
"Exhibit  C"? 

9.  Was  the  letter  mentioned  in  question  No.  8  re- 
ferred to  Aaron  Lilien  or  Irven  Rose  for  attention? 

10.  If  so,  to  whom? 

11.  Was  there  any  reason  for  endeavoring  to  cancel 
the  purchase  order  dated  June  12,  1944  (Exhibit  A)  by 
the  telegram  dated  June  14,  1944,  a  copy  of  which  is  at- 
tached hereto,  marked  ( 10]  "Exhibit  D",  other  than  the 
reasons    there    set    forth,    to    wit:     "Irven    Rose 

sold  his  interest  in  Los  Angeles  Liquor  Company?" 

12.  If  so,  what  was  such  other  reason  or  reasons? 

Dated:    November  24.    1944. 

EZRA  Z.  SHAPIRO  and  S.  K.  WALZER 

and 
BENJAMIN,    LIEBERMAN   &   ELMORE, 
By  Aaron  Elmore 

Attornevs  for  Plaintiff. 
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[Note:  Exhibit  A  is  the  same  as  Exhibit  A  to  deposi- 
tion of  Howard  S.  Bernon  which  will  be  found  at  page 

54  so  is  not  repeated  at  this  point.] 

[Note:  Exhibit  B  is  the  same  as  Exhibit  B  to  deposi- 
tion of  Howard  S.  Bernon  which  will  be  found  at  page 

55  so  is  not  repeated  at  this  point.] 

[Note:  Exhibit  C  is  the  same  as  Exhibit  C  to  deposi- 
tion of  Howard  S.  Bernon  which  will  be  found  at  page 

57  so  is  not  repeated  at  this  point.] 

[Note:  Exhibit  D  is  the  same  as  Exhibit  D  to  deposi- 
tion of  Howard  S.  Bernon  which  will  be  found  at  page 

58  so  is  not  repeated  at  this  point.] 

Received  copy  of  the  within  Interrogatories  and  also 
Notice  of  Taking  Deposition  this  27th  day  of  Nov.  1944. 
Ben  H.  Rudnick,  Attorney.?  for  Defendant. 

[Endorsed]:     Filed    Jan.    15,    1945.    [11] 


[Title  of  District  Court  and  Cause.] 

ANSWERS  TO  INTERROGATORIES  PRESENTED 
BY  PLAINTIFF  UNDER  RULE  33 

State  of  California 

County  of  Los  Angeles — ss: 

Aaron  Lilien,  being  first  duly  sworn,  deposes  and  says: 
That  he  is  the  President  of  defendant  Corporation,  and 
herewith  answers  the  Interrogatories  propounded  by 
plaintiff  under  Rule  33.  That  said  answers  are  true  and 
correct  of  his  own  knowledge.     That  the  numbers  below 
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set  forth  are  tht-  numbers  of  the   Interrogatories,  which 
are  immediately  followed  by  the  answer: 

1 — Stockholder  and  Secretary. 

2 — Stockholder   and    Secretary. 

3 — Stockholder   and   Secretary.    [16] 

4 — Charge  of  Sales. 

5— Yes. 

6 — Yes. 

7— Yes. 

8— Yes. 

9--Yes. 
10— Both. 
11— Yes. 

12 — There  was  still  some  doubt  in  our  minds  whether 
there  would  n(jt  be  some  trouble  about  passing  the  Brandy 
with  the  California  authorities,  and  I  decided  that  it  was 
too  much  Brandy  to  order,  in  view  of  the  fact  that  Mr. 
Rose  was  leaving  the  Company. 

AARON  LILIEN 

Subscribed  and  sworn  to  before  me  this  8th  day  of  De- 
cember,  1944. 

(Seal)  BEN  H.  RUDNICK 

Notary    Public   in   and   for   the   County   of   Los   Angeles, 
State  of  California.    [17J 

[Endorsed]:    Filed  Jan.   15,   1945.    [18] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  SUMMARY 
JUDGMENT 

To  the  Plaintiff,  and  to  Ezra  Z.  Shapiro  and  S.  K.  Wal- 
zer,  and  Benjamin,  Lieberman  &  Elmore,  Plaintiff's 
Attorneys : 

You  and  each  of  you  will  please  take  notice  that  on 
Monday  the  22nd  day  of  January,  1945  at  the  hour  of 
10:00  o'clock  A.  M.,  or  as  soon  thereafter  as  counsel 
can  be  heard,  in  the  court  room  of  the  Honorable  Pi>rson 
M.  Hall,  in  the  Federal  Building  at  Temple  &  Spring- 
Streets,  Los  Angeles,  California,  the  defendant  will  move 
the  Court  for  a  summary  judgment  in  the  above  entitled 
action. 

Said  motion  will  be  made  on  the  grounds  set  forth  in 
the  Statement  of  Grounds  and  Points  and  [19]  Authori- 
ties attached  hereto,  and  will  be  based  upon  the  affidavits 
of  Irven  Rose,  Aaron  Lilien  and  M.  D.  Weiner  which 
affidavits  are  also  attached  hereto;  and  will  further  be 
based  upon  the  papers  and  documents  in  the  file  of  the 
above  entitled  case. 

Dated  this  10th  day  of  January,  1945. 

BEHRSTOCK  &  RUDNICK 

By  Ben  H.   Rudnick 
Attorneys  for  Defendant  [20] 
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[Title  of  District  Court  and  Cause] 

STATEMENT  OF  GROUNDS  AND  POINTS  AND 
AUTHORITIES  IN  SUPPORT  OF  MOTION 
FOR  SUMMARY  JUDGMENT 

Defendant's  purchase  order  of  June  12,  1944,  upon 
which  the  complaint  in  this  case  is  based,  was  subject  to 
acceptance  by  plaintiff.  This  was  the  understanding  be- 
tween the  defendant  and  plaintiff's  agent,  and  also  the 
general  custom  and  usage  in  the  liquor  trade  as  appears 
by  affidavits  filed  herewith.  This  was  also  the  plaintifif's 
understanding  of  the  transaction  as  appears  on  page  2, 
lines  2  and  3  of  the  complaint,  to-wit,  "and  by  its  ac- 
ceptance of  said  order  the  plaintiff  sold  to  the  defendant'', 
etc. 

The  order,  therefore,  was  merely  an  offer  which  would 
become  a  binding  agreement  only  when  accepted  by  the 
offeree  (plaintiff)  and  the  acceptance  communicated  or 
put  in  the  [21 J  course  of  communication  to  the  offeror 
(defendant). 

Plaintiff  received  defendant's  telegram  canceling  the 
order  on  June  14.  1944  (page  2,  line  18  of  complaint") 
and  this  was  before  any  acceptance  was  communicated 
or  put  in  the  course  of  communication  to  defendant  by 
])laintiff. 

Therefore,  as  a  matter  of  law.  there  never  was  a  com- 
])leted  agreement  of  [mrchase  and  sale  between  the  parties 
and  plaintiff  has  no  cause  of  action. 
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Points  and  Authorities. 

1 — An  order  for  goods  or  chattels  is  merely  an  offer 
to  buy  and  not  a  contract  to  sell  or  purchase. 

H.   D.  Taylor  &  Co.  -vs-  Jonas,   118  CA  208—4 
P  2nd,  497 

Harvey  -vs-  Duffy,,  99  Cal.  401—33  P.  897 

Durant-Dort  Carriage  Co.  -vs-  Karth,  14  Oh  Circ. 
Ct.  NS  341,  ?>?>  Oh  Circ  Ct.  343. 

55  C.  J.  81   (Sales  Sec.  45) 

6  Cal.  Jur.   52 

46  Amer.  Juris,  245 

2 — An  order  or  offer  is  revocable  at  any  time  before 
acceptance  or  approval  is  communicated  to  the  proposed 
buyer  or  offeror. 

Calif.  Civil  Code,  Sec.  1586 

Harvey  -vs-  Duffy   (supra) 

Durant-Dort   Carriage   Co.   -vs-   Karth    (supra) 

6  Cal.  Jur.  51 

9  Ohio  Juris  261 

Baird,  et  al.  -vs-  Pratt,  et  al.,  148  Fed.  825. 

BEHRSTOCK  &  RUDNICK 

By  Ben  H.  Rudnick 
Attorneys  for  Defendant   [22] 
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[Title  of  District  Court  and  Cause. J 

AFFIDAVIT  OF  IRVEN  ROSE  IN  SUPPORT  OF 
MOTION  FOR  SUMMARY  JUDGMENT 

State  of  California 

County  of  Ix)s  Angeles — ss: 

Irven  Rose,  being-  first  duly  sworn,  deposes  and  says : 
That  the  following  facts  are  within  his  personal  knowl- 
edge, and  if  he  is  called  as  a  witness  in  the  above  entitled 
action  he  can  and  will  testify  competently  thereto. 

That  on  June  12,  1944  he  was  a  stockholder  and  sec- 
retary, and  in  charge  of  sales  of  Los  Angeles  Liquor 
Company,    Inc..    a    corporation,    and   defendant    herein. 

That  he  has  been  engaged  on  the  wholesale  trade  of 
wines,  beers  and  liquors  in  the  State  of  California  for 
the  past  ten  years.  That  it  has  always  been  the  custom 
and  usage  in  said  trade  that  any  and  all  orders  [23]  for 
wines,  beers  and  liquors  should  be  in  writing,  signed  by 
the  buyer  and  subject  to  acceptance  by  the  seller,  either 
by  written  confirmation  or  by  actual  shipment  of  the 
merchandise. 

That  on  the  evening  of  June  12th.  1944  affiant  signed 
the  written  order  referred  to  in  plaintiff's  complaint  on 
behalf  of  the  defendant.  That  a  true  and  correct  copy 
of  said  order  is  attached  hereto,  marked  "Exhibit  A". 
That  at  the  same  time  he  also  signed  a  deposit  check  in 
the  sum  of  $1400.00  in  connection  with  said  order.  That 
he  then   handed   said  order   to   M.    D.   Weiner,   agent  of 
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the  plaintiff,  for  transmittal  to  plaintiff.  That  affiant'  was 
then  advised  by  said  M.  D.  Weiner  that  shipment  would 
probably  be  expected  when  his  principal  confirmed  the 
order  and  receipt  of  the  deposit  check. 

That  said  M.  D.  Weiner  has  never  been  employed  by 
the  Los  Angeles  Liquor  Company  either  as  agent,  or  em- 
ployee and  has  never  been  authorized  by  the  Los  Angeles 
Liquor  Company  to  make  any  commitments  or  sign  any 
documents   on   its  behalf. 

That  affiant  knows  of  his  own  knowledge  that  no  con- 
firmation of  said  order  was  ever  received  from  plaintiff 
either  on  June  14,  1944  or  any  date  prior  thereto,  and 
that  no  communication  confirming  said  order  and  post 
dated  June  14,  1944,  or  any  date  prior  thereto  was  ever 
received  by  defendant  corporation. 

That  affiant  is  no  longer  connected  with  defendant  cor- 
poration in  any  way. 

IRVEN  ROSE 

Affiant 

Subscribed  and  sworn  to  before  me  this  10th  day  of 
January,   1945. 

(Seal)  BEN  H.  RUDNICK 

Notary  Public  in  and  for  said  County  and  State  [24] 

[Note:  Exhibit  A  is  the  same  as  Exhibit  A  to  the 
deposition  of  Howard  S.  Bernon  which  will  be  found  at 
page  54  so  is  not  repeated  at  this  point] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT    OF    AARON    LILIEN    IN    SUPPORT 
OF  MOTION  FOR   SUMiMAR\'  JUDGMENT 

State  of  California 

County  of  Los  Angeles — ss: 

Aaron  Lilien  bein^  first  duly  sworn  deposes  and  says: 
That  the  following  facts  are  within  his  personal  knowl- 
edge, and  if  he  is  called  as  a  witness  in  the  above  entitled 
action  he  can  and  will  ciMni)etently  testify  thereto; 

That  he  is  President  of  defendant  Los  Angeles  Liquor 
Co..  Inc..  a  corporation.  That  he  has  been  engaged  in 
the  wholesale  trade  of  wines,  beers  and  liquors  for  the 
past  five  or  six  years.  That  he  participated  in  the  negoti- 
ations for  the  order  involved  in  this  case  with  M.  D. 
Weiner,  agent  of  plaintiff.  That  he  was  advised  by  said 
agent  that  any  order  for  plaintiff*'s  merchandise  was  to 
be  executed  in  writ-  [26]  ing  and  submitted  to  plaintiff 
for  approval  and  acceptance.  That  it  is  the  general  cus- 
tom and  usage  in  the  liquor  trade  that  all  orders  should 
be  in  writing,  signed  by  the  buyer  and  subject  to  ac- 
ceptance by  the  seller,  either  by  written  confirmation  or 
actual   shipment ; 

That  in  the  morning  or  noon  of  June  14,  1944  affiant 
advised  Mr.  Weiner  that  he  desired  to  cancel  the  order 
of  June  12,  1944  because  Mr.  Irven  Rose,  who  was  then 
an  officer,  stockholder  and  sales  manager  of  defendant 
corporation  was  severing  his  connections  with  the  cor- 
poration and  also  because  affiant  was  worried  about  the 
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brandy  passing  California  authorities.  That  Mr.  Weiner 
advised  affiant  to  wire  in  his  cancelation  to  the  Company 
before  the  order  was  confirmed.  That  affiant  did  imme- 
diately telegraph  a  cancelation  of  the  order  to  the  Com- 
pany, and  stopped  payment  of  the  deposit  check.  That 
a  true  copy  of  said  cancelation  wire  is  attached  hereto, 
marked  "Exhibit  A"; 

That  defendant  corporation  did  not  receive  any  notice 
of  acceptance  of  said  order  on  June  14th,  1944  or  any 
day  prior  thereto,  and  did  not  thereafter  receive  any 
written  notice  of  acceptance  of  said  order  either  dated  or 
postmarked  on  June   14,   1944  or  any  day  prior  thereto: 

That  M.  D.  Weiner  has  never  been  employed  by  de- 
fendant corporation  as  agent,  servant  or  employee;  and 
never  had  any  authority,  written  or  otherwise,  to  make 
any  commitments  on  behalf  of  defendant  corporation. 

AARON  LILIEN 

Affiant 

Subscribed  and  sworn  to  before  me  this  10th  day  of 
January,   1945. 

(Seal)  BEN  H.  RUDNICK 

Notary  Public  in  and  for  said  County  and  State  [27] 

[Note:  Exhibit  A  is  the  same  as  Exhibit  D  to  deposi- 
tion of  Howard  S.  Bernon  which  will  be  found  at  page 
58  so  is  not  repeated  at  this  point.] 
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[Title  of  District  Cx)urt  and  Cause. J 

AFFIDAVIT  OF  M.  D.  WEIXER  IN  SUPPORT  OF 
MOTION  FOR  SUMMARY  JUDGMENT 

State  of  California 

County  of  Los  Angeles — ss: 

M.  D.  Weiner  being  tirst  duly  sworn,  deposes  and  says: 
That  the  following  facts  are  within  his  personal  knowl- 
cdgT.  and  if  called  as  a  witness  on  the  trial  of  this  action 
he  can  and  will  competently  testify  thereto. 

That  affiant  has  been  a  sales  agent  of  imported  wines, 
brandies  and  liquors  for  various  companies  for  a  period 
of  approximately  ten  years  in  various  states  of  the  United 
States,  including  the  State  of  California.  That  he  was 
the  sales  agent  for  the  plaintiff  in  connection  with  the 
transaction  involved  herein.  That  he  took  the  purchase 
order,  a  copy  of  which  is  attached  hereto  marked  "Ex- 
hibit [29 J  A",  from  defendant  on  behalf  of  the  plaintiff 
for  the  purpose  of  transmitting  the  same  to  the  plaintiff. 

That  affiant  advised  the  defendant  that  said  purchase 
order  was  subject  to  acceptance  by  the  plaintiff  upon 
plaintiff's  receipt  of  a  properly  executed  order  in  writ- 
ing accompanied  by  a  deposit  check.  It  has  always  been 
the  custom  and  usage  in  the  liquor  trade  in  California 
and  in  other  states,  that  all  orders  taken  by  a  salesman 
are  subject  to  acceptance  by  the  principal  either  by  writ- 
ten confirmation  or  by  actual  shipment  of  the  mehchandise. 
and  all  of  affiant's  dealings  with  defendant  in  connection 
with  this  transaction  and  all  other  transactions  has  been 
on  that  basis. 
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That  affiant  has  had  other  dealings  with  defendant  in 
the  purchase  and  sale  of  Hquors,  but  has  never  been  em- 
ployed by  defendant  either  as  agent,  servant  or  employee, 
and  has  never  had  any  authority  to  make  any  commitments 
or  sign  any  documents  on  behalf  of  the  defendant. 

That  affiant  affixed  his  name  to  the  above  mentioned 
purchase  order  after  he  had  received  it  from  defendant 
and  only  for  the  purpose  of  identifying  himself  with  the 
order  on  plaintiff's  records  as  the  salesman  who  sent  it 
in.  That  all  communications  between  this  affiant  and 
plaintiff'  were  carried  on  by  affiant  as  plaintiff's  salesman, 
and  without  the  consent  or  knowledge  of  defendant. 

That  on  June  14,  1944  Mr.  Lilien,  who  represents  the 
defendant  corporation,  advised  affiant  that  he  desired  to 
cancel  aforementioned  order.  That  affiant  advised  Mr. 
Lilien  to  wire  his  cancelation  to  plaintiff  before  plaintiff 
confirmed  the  order,  because  affiant  had  no  authority  to 
bind  his  principal  either  in  taking  the  order  or  the  can- 
celation. 

M.  D.  WEINER 

.     Affiant   [30] 

Subscribed  and  sworn  to  before  me  this  10th  day  of 
January,    1945. 

(Seal)  BEN  H.  RUDNICK 

Notary   Public   in  and   for   the   County  of   Los   Angeles. 
State  of  California   [31] 

[Note:  Exhibit  A  is  the  same  as  Exhibit  A  to  the 
deposition  of  Howard  S.  Bernon  which  will  be  found  at 
page  54  so  is  not  repeated  at  this  point.] 

[Endrosed]  :   Filed  Jan.  12,  1945. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  TAKING  DEPOSITION 

To  the  Defendant  and  to  Behrstock  &  Rudnick,  Esq.,  its 
attorneys : 
Please  Take  Notice  that  the  plaintiff  desires  to  take 
the  deposition  of  Howard  S.  Bernon,  one  of  the  part- 
ners of  the  plaintiff  herein  upon  oral  examination  under 
the  provisions  of  Rule  30  of  the  Rules  of  Civil  Procedure 
for  the  District  Court  of  the  United  States,  and  the 
deposition  of  said  witness  wnll  be  taken  on  Wednesday, 
December  20.  1944.  at  3:00  o'clock  P.M.  of  said  day, 
at  the  office  of  Ezra  Z.  Shapiro  and  S.  K.  Walzer,  540 
Guardian  Building,  Cleveland,  Ohio,  before  a  Notary  Pub- 
lic.  [34] 

The  address  of  said  Howard  S.  Bernon  is  888  Union 
Commerce  Building.  Cleveland,  Ohio. 

You  will  further  take  notice  that  the  Notice  of  Tak- 
ing Deposition  on  Friday,  December  8,  1944  of  said  wit- 
ness is  hereby  withdrawn,  and  this  notice  is  substituted 
therefor. 

Dated:     December  5,  1944. 

EZRA  Z.  SHAPIRO  and 
S.  K.  WALZER 

and 

BENJAMIN,  LIEBERMAN  &  ELMORE, 
by  Aaron  Elmore 

Attorneys   for   Plaintiff, 

Received  copy  of  the  within  notice  this  5th  day  ol 
December.  1944.  Ben  H.  Rudnick,  Attorney  for  Defend- 
ant.  (351 
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[Title  of  District  Court  and  Cause.] 

Deposition  of  Howard  S.  Bernon,  taken  before  me,  the 
undersigned,  Harry  Herman,  a  Notary  Public  in  and 
for  the  State  of  Ohio,  on  Tuesday,  the  19th  day  of  De- 
cember, 1944,  beginning  at  4:00  o'clock  p.  m.,  in  the  offices 
of  E.  Z.  Shapiro  and  S.  K.  Walzer,  540  Guardian  Build- 
ing, Cleveland,  Ohio,  pursuant  to  the  annexed  notice  and 
stipulations  of  counsel  for  the  respective  parties  herein; 
said  deposition  to  be  read  in  evidence  on  behalf  of  the 
Plaintiff,  upon  the  trial  of  the  above  entitled  cause.  [36] 
Appearances : 

On  behalf  of  the  Plaintiff: 

Samuel   K.   Walzer,   Es(|.,   of   Cleveland,   Ohio. 
On  behalf  of  the  Defendant: 

Morton  S.  Zaller,  Esq.,  Leader  Building,  Cleveland, 
Ohio. 

Stipulations 

It  is  stipulated  and  agreed  by  and  between  counsel 
for  the  respective  parties  herein,  that  this  deposition  may 
be  taken  in  shorthand  by  Harry  Herman,  a  shorthand 
reporter,  and  by  him  transcribed  into  typewritten  manu- 
script in  the  absence  of  the  witness. 

Mr.  Walzer :  Let  the  record  show  that  counsel  for 
the  defendant  has  agreed  to  stipulate  to  the  taking  of  the 
within  deposition  on  December  19th,  1944,  at  4:00  o'clock 
p.m.,  instead  of  on  December  20th,  1944,  at  3:00  o'clock 
p.m.,  as  set  forth  in  the  orignal  notice  attached  hereto. 

Mr.  Zaller:  I  am  waiving  the  date  and  time  specifically 
and  to  the  method  of  taking  it.  There  cannot  be  an  ob- 
jection, because  you  served  a  notice  in  accordance  with  the 
law.     We  were  represented  by  counsel. 
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The  defendant  reserves  the  right  to  object  [37]  to  the 
relevancy  and  materiality  and  competency  of  any  of  the 
evidence  offered  at  the  taking-  of  this  deposition,  in  addi- 
tion to  any  objection  that  may  be  made  during  the  taking 
of  the  deposition. 

HOWARD  S.  BERNON, 

of  lawful  age,  being  by  me  first  duly  sworn,  as  hereinafter 
certified,  deposes  and  says  as  follows : 

Direct  Examination 

of  Howard  S.  Bernon  by  Mr.  Walzer: 

O.     What  is  your  name?  A.    Howard  S.  Bernon. 

Q.     And  your  address? 

A.     Hotel  Carter,  Cleveland,  Ohio. 

O.     What  is  your  occupation,  Mr.  Bernon? 

A.     Managing  partner  of  Imported  Liquors  Company. 

O.     What  is  the  Imported  Liquors  Company? 

A.  Imported  Liquors  Company  is  a  concern  which  im- 
ports liquors  from  various  countries  and  sells  them  at 
wholesale  to  jobbers  and  to  monopoly  states  in  the  United 
States. 

O.     Who  are  the  members  of  this  partnership? 

A.     Myself  and  Mrs.  Ruth  B.  Bernon. 

O.     Ruth  B.  Bernon  is  your  wife?  [38] 

A.     Yes. 

O.     Is  she  a  resident  of  Ohio? 

A.     She  also  resides  at  the  Hotel  Carter. 

O.     In  Cleveland.  Ohio?  A.     Cleveland,  Ohio. 

Q.     What  is  your  office  address? 

A.     888  Union  Commerce  Building.  Cleveland,  Ohio. 

O.  How  long  have  you  been  in  the  liquor  business,  Mr. 
Bernon  ? 

A.     In  the  liquor  business  since  1934. 
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(Deposition  of  Howard  S.  Bernon) 

Q.  Please  tell  us  what  your  experience  has  been  in  this 
business  ? 

A.  From  1934,  when  repeal  came  back  I  entered  into 
business  with  a  concern  which  operated  under  the  name 
of  the  Distillers  Brewers  Products  Corporation  in  Jer- 
sey City.  I  worked  for  them  in  their  plant  and  in  their 
business,  various  departments,  shipping  department.  In 
fact,  in  about  every  capacity.  Then  I  was  transferred 
to  New  York  City.  I  worked  in  the  New  York  City  sales 
office.  I  was  then  transferred  to  Ohio,  where  I  was 
assistant  Ohio  sales  manager  for  that  concern.  In  1935 
I  left  them  and  organized  the  Howard  Bernon  Company, 
which  was  a  company  engaged  in  representing  various 
distillers  and  importers  in  the  State  of  Ohio. 

Q.     Is  that  a  corporation? 

A.  It  was  an  Ohio  corporation.  Howard  Bernon  Com- 
pany also  [39]  imported  various  wines.  We  represented 
such  concerns  as  21  Brands,  Inc.,  F.  C.  G.  Importers,  Inc., 
Jacquin  Cordial  Company,  Fairfax  Distillery  Company, 
Kolmar  Company,  and  other  companies  of  that  type,  be- 
sides doing  our  own  trading  and  importing.  I  organized 
the  Imported  Liquors  Company  in  May,  1942.  Since  that 
time  I  have  been  the  managing  partner  of  that  concern. 
In  other  words,  I  have  been  engaged  in  the  liquor  busi- 
ness since  repeal.  I  have  been  engaged  in  every  phase 
of  the  business. 

O.  Am  I  correct  in  assuming,  Mr.  Bernon,  from 
1934  on  you  were  engaged  in  business  as  the  Howard  S. 
Bernon  Company? 

A.  It  was  the  Howard  Bernon  Company.  No.  "S" 
in  it. 
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O.  Have  you  had  occasion  to  do  any  traveling  in  con- 
nection with  your  activities  in  the  liquor  business? 

A.  I  went  to  Europe  in  1937  and  studied  the  wine 
situation  over  there,  visitinj^:  all  the  leading  distillers  and 
distributors  in  France.  And  since  I  have  been  the  man- 
aging partner  of  Imported  Liquors  Company  T  have  made 
trips  to  Mexico  City. 

O.  Are  you  acquainted  with  the  United  States  market 
with  reference  to  liquors,  both  imported  and  domestic? 

A.  I  would  definitely  say  yes.  I  have  been  in  every 
state  in  the  Union  with  the  exception  of  two,  in  the  course 
of  my  business. 

Q.     What  two  were  they?  [40] 

A.  North  Carolina.  Incidentally,  that  is  one  we  do 
business  in.     The  other  one  is  Maine. 

O.  To  whom  do  you  sell  your  liquor,  generally  speak- 
ing? 

A.  Wholesalers  and  state  monopolies.  We  sell  ten  or 
eleven  of  the  state  monopolies.  Some  of  our  merchandise 
is  also  sold  for  consumption  in  Alaska. 

The  following  exhibits  were  marked  by  the  Notary. 

Plaintiff 's  Exhibit  A,  letter  dated  June  12,  1944. 

Plaintiff's  Exhibit  B,  check  dated  June  12th,  1944,  Bl 
and  B2,  slips  attached  thereto. 

Plaintiff's  Exhibit  C,  copy  of  letter  dated  June  5th, 
1944,  to  the  Los  Angeles  Liquor  Company,  Inc. 

Plaintiff's  Exhibit  D,  telegram  dated  June  14th,  1944, 
signed  Aaron  Lilien. 

Plaintiff's  Exhibit  E,  Letter  of  Los  Angeles  Liquor 
Company,  Inc.,  dated  May  20th,  1944. 
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Plaintiff's  Exhibit  F,  copy  of  letter  dated  June  29th, 
1944,  from  Imported  Liquors  Company  to  Los  Angeles 
Liquor  Company,  Inc. 

Plaintiff's  Exhibit  G,  letter  dated  June  7th,  1944,  from 
M.  D.  Weiner  to  Imported  Liquors  Company. 

Plaintiff's  Exhibit  H,  telegram  dated  June  7th,  from 
M.  D.  Weiner  to  Imported  Liquors  Company. 

Plaintiff's  Exhibit  I,  Food  &  Drug  Inspection  station, 
[41]  dated  May  15,  1944. 

Plaintiff's  Exhibit  J,  telegram  dated  June  5,  from  M. 
D.  Weiner  to  Imported  Liquors  Company. 

By  Mr.  Walzer: 

Q.  Did  you  use  salesman  in  the  distribution  and  sale 
of  your  merchandise? 

A.     Salesmen  and  agents. 

Q.     Who  is  Mr.  M.  D.  Weiner?' 

A.  Mr.  M.  D.  Weiner  was  for  a  time  an  agent  of  our 
company,  and  also  an  agent  of  the  Los  Angeles  Liquor 
Company. 

O.  Handing  you  what  has  been  marked  for  the  purpose 
of  identification  Plaintiff's  Exhibit  E,  I  will  ask  you  if 
you  received  that  latter  from  the  Los  Angeles  Liquor 
Company?  A.     I  did. 

O.  Can  you  tell  us  about  when  you  received  this  let- 
ter? 

A.  I  received  this  letter  about  May  28th  approxi- 
mately. I  was  in  New  York  at  the  time  it  reached  my 
office,  and  the  copy  was  forwarded  to  me  in  New  York. 
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O.  What,  if  anything,  did  you  do  with  reference  to 
that  letter? 

A.  Well,  first  of  all  I  had — I  had  a  long  distance 
'phone  call  put  in  to  Mr.  Aaron  Lilien  in  Los  Angeles, 
in  which  I  discussed  this  letter.  I  told  him  we  had  a 
shii)nient  of  brandy  of  which  there  originally  were  1500 
cases,  of  which  there  was  1400  left  available  for  sale. 
That  it  had  been  [42]  passed  by  the  Food  and  Drug  Ad- 
ministration of  the  United  States  Government,  and,  there- 
fore, could  meet  all  the  requirements  of  his  letter  of 
May  20th.  T  further  told  him  that  I  could  send  him  a 
photostat  of  this,  and  that  it  would  not  be  necessary  for 
the  merchandise  to  be  reexamined  in  California  by  any 
Federal  or  State  authorities  that  they  had.  I  then,  hav- 
ini^  hung  up  the  'phone,  had  a  photostat  made  and  wrote 
him  a  letter  in  which  I  confirmed  our  telephone  conversa- 
tion. 

O.  Handing  you  what  has  been  marked  Plaintiff's  Ex- 
hibit C  for  the  purpose  of  identification,  I  ask  you  if 
that  is  a  true  copy  of  the  letter  which  you  addressed  to 
Mr.  Aaron  Lilien  on  June  5th,  1944? 

A.     It  absolutely  is. 

O.  Handing  you  what  has  been  marked  for  identifica- 
tion Plaintiff's  Exhibit  I,  I  ask  you  if  that  is  the  orig- 
inal of  which  you  sent  a  photostatic  copy  to  Mr.  Aaron 
Lilien  of  the  Los  Angeles  Liquor  Company,  Inc.,  on  June 
5th,  1944?  A.     It  is. 

O.  And  did  that  approval  cover  the  brandy  which  was 
the  subject  matter  of  the  conversation  with  Mr.  Lilien? 

A.  ^'es,  sir.  It  is  the  only  lot  of  brandy  we  dis- 
cussed. 


28  Imported  Liquors  Company,  etc.,  vs. 

(Deposition  of  Howard  S.  Bernon) 

O.  Handing  you  what  has  been  marked  for  identifica- 
tion Plaintiff's  Exhibit  G,  I  will  ask  you  if  you  re- 
ceived [43]  that  letter  from  Mr.  M.  D.  Weiner? 

Mr.  Zaller :  I  will  object  at  this  point  to  the  testimony 
regarding  the  letter  and  the  introduction  of  the  letter 
as  an  exhibit. 

Q.     Answer  the  question. 

A.     I  received  this  letter  from  Mr.  Weiner. 

Q.  Handing  you  what  has  been  marked  for  the  pur- 
poses of  identification  Plaintiff's  Exhibit  H,  a  wire  from 
M.  D.  Weiner,  addressed  to  Imported  Liquors  Company, 
dated  June  7th,  1944,  I  will  ask  you  if  you  received  this 
wire  from  Mr.  Weiner? 

Mr.  Zaller:  At  this  point  I  object  to  any  testimony 
regarding  this  exhibit  or  to  the  introduction  of  the  ex- 
hibit. 

A.     I   did   receive   it. 

O.  Handing  you  what  has  been  marked  for  the  pur- 
poses of  identification  Plaintiff's  Exhibit  A,  I  will  ask 
you  if  you  received  this  letter  from  the  Los  Angeles 
Liquor  Company,  Inc.,  dated  June  12th,  1944,  and  signed 
by  Irven  Rose?     Did  you  receive  the  letter? 

A.     Yes,  sir. 

O.  What,  if  anything,  did  you  do,  Mr.  Bernon,  after 
receiving  Plaintiff's  Exhibits  G  and  H — 

A.  I  immediately  wired  Mr.  Weiner  asking  for  ship- 
ping instructions.     I  sent  the  wire  on  June  9th.  [44] 

O.     — to  confirm  the  sale — 

Mr.  Zaller:  Just  a  minute.  I  want  to  object  to  each 
question  regarding  this  letter,  and  may  we  stipulate  that 
my  objection  stands  as  though  it  were  repeated  to  each 
question  regarding  those  exhibits.     Is  that  all  right? 
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Mr.  Walzer :     Yes,  certainly. 

Q.  And  in  this  wire  which  you  sent  asking  for  ship- 
])ing  instructions  you,  of  course,  confirmed  the  sale  of 
the  brandy  to  the  Los  Angeles  Liquor  Company,  Inc? 

A.     Naturally. 

Mr.  Zaller :  May  I  have  that  last  question  and  answer 
clarified. 

(Last  question  and  answer  read.     Colloquy  ensued.) 

O.  Did  you  receive  the  $1400  check  referred  to  in 
Exhibit  A?  A.     Yes.  sir. 

O.  Handing  you  what  has  been  marked  for  the  pur- 
poses of  identification  Plaintiff's  Exhibit  B,  I  ask  you 
if  that  is  the  check  in  the  sum  of  $1400  made  payable 
to  the  Imported  Liquors  Company,  by  the  Los  Angeles 
Liquor  Company,  Inc.,  which  you  received  together  with 
the  letter  marked  Exhibit  A? 

A.  That  is  the  exact  check.  It  is  marked  "deposit  on 
1400  cases  Suarez  Brandy."     So  I  did. 

O.  What  did  you  do  with  this  check  upon  receiving 
it? 

A.  I  took  the — or  rather  sent  the  check  over  to  the 
[45]  Manufacturers  Trading  Corporation,  our  commer- 
cial bankers. 

O.  Handing  you  what  has  been  marked  for  identifi- 
cation. Plaintiff's  Exhibit  B-1,  I  will  ask  you  if  your 
bankers,  the  Manufacturers  Trading  Corporation,  received 
a  notice  from  the  Central  National  Bank  of  Cleveland  to 
the  effect  that  payment  had  been  stopped  by  the  Los  An- 
geles Liquor  Company,  Inc.,  on  the  check  identified  as 
Plaintiff's  Exhibit  B?  A.     Yes. 

O.  Handing  you  what  has  been  marked  for  identifica- 
tion as   Plaintiff's  Exhibit  B-2,  I  ask  you  if  that  is  the 


30  Imported  Liquors  Company,  etc.,  vs. 

(Deposition  of  Howard  S.  Bernon) 

notification  which  the  Bank  of  America  sent  to  the  Cen- 
tral National  Bank  of  Cleveland,  advising  them  of  the 
stop  payment  order  on  Plaintiff's  Exhibit  B? 

A.     Yes;  it  is. 

Q.  Handing  you  what  has  been  marked  for  identifica- 
tion, Plaintiff's  Exhibit  D,— (Exhibit  D  handed  to  Mr. 
Zaller  by  Mr.  Walzer) — and  I  ask  you  if  you  received 
this  wire  dated  June  14th,  1944,  sent  by  Aaron  Lilien 
of  the  Los  Angeles  Liquor  Company  to  the  Imported 
Liquors  Company?  A.     1  did. 

Q.  Which  did  you  receive  first,  Mr.  Bernon,  the 
letter  of  June  12th,  identified  as  Plaintiff's  Exhibit  A,  or 
the  wire  identified  as  Plaintiff's  Exhibit  D? 

A.  I  received  them  both  on  the  same  day,  but  the 
letter  came  [46]  about  three  or  four  hours  before  the 
wire.  I  remember  this  because  it  was  a  confirmation 
one  minute  and  cancellation  the  next. 

O.  What,  if  anything,  did  you  do  after  receiving 
the  wire  of  cancellation  identified  as  Plaintiff's  Exhibit 
D? 

A.  We  wrote  a  letter  on  June  29th,  to  the  attention 
of  Mr.  Aaron  Lilien,  expressing  our  amazement  at  his 
so-called  cancellation.  We  also  at  that  time  suggested 
that  he  go  through  with  his  part  of  the  deal  as  originally 
contracted  for. 

O.  Handing  you  what  has  been  marked  for  the  pur- 
poses of  identification,  Plaintiff's  Exhibit  F,  I  will  ask 
you  if  that  is  a  true  copy  of  the  letter  dated  June 
29th,  1944,  which  you  addressed  to  the  Los  Angeles 
Liquor  Company,  Inc.,  attention  Mr.  Aaron  Lilien? 

A.     It  is. 
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Q.  Now,  Mr.  Bernon,  you  have  stated  earlier  in  this 
deposition  that  you  have  had  a  .s^reat  deal  of  experience 
in  the  liquor  business.  Will  you  tell  us  what  is  meant 
by  the  so-called  expression  "liquor  holiday"? 

Mr.  Zaller:  At  this  time  1  want  to  object  to  any 
testimony  by  Mr.  Bernon  as  an  expert  on  any  subject  not 
concerned  with  this  lawsuit. 

Q.  Even  though  you  are  an  expert,  would  any  one  in 
the  trade  know  what  is  meant  by  a  'iiquor  holiday,"  Mr. 
Bernon?  [47] 

A.  Yes.  The  "liquor  holiday"  was  merely  a  holiday 
granted  by  the  W.  P.  B.,  that  is  the  War  Production 
Board,  to  allow  all  distillers  of  the  United  States  to  pro- 
duce spirits  for  beverage  purposes  for  one  month.  Where- 
as for  about,  oh.  around  two  years  they  were  not  per- 
mitted to  manufacture  any  spirits  except  for  the  United 
States  Government. 

O.  What  kind  of  beverages  would  these  spirits  pro- 
duce ? 

A.  To  make  gin,  whiskey.  Used  to  make — to  blend 
neutral  spirits  with  whiskeys. 

O.     Would  not  be  used  for  brandy;  would  it? 

A.     No,  sir. 

O.  About  when  was  the  trade  made  aware  of  the 
fact  that  there  was  to  be  such  a  liquor  holiday? 

A.     June   13th. 

O.     Of  what  year? 

A.  1944.  There  had  been  talk  about  it  on  and  off  for 
approximately  six  weeks  prior  to  that  time.  There  had 
been  a  lot  of  speculation  in  the  papers,  such  as  the  New 
York  Journal  of  Commerce  and  New  York  Times :  papers 
of  that  kind  in  addition  to  the  trade  papers. 
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Q.  What  was  the  effect,  if  any,  of  the  so-called  liquor 
holiday  upon  the  marketability  of  the  type  of  imported 
brandy  which  you  had  sold  to  the  Los  Angeles  Liquor 
Company  ? 

A.  Well,  naturally  it  reduced  the  sales  on  all  imported 
merchandise,  especially  brandy.  Brandies  had  been  used 
for  [48]  the  past  two  years,  more  or  less  as  a  sub- 
stitute for  domestic  whiskeys  which  were  not  available. 
While  there  had  always  been  a  certain  amount  of  brandy 
consumed  in  the  United  States,  it  was  an  exceedingly 
heavy  supply  that  the  country  had  used  for  substitution. 
Of  course,  with  the  coming  of  domestic  whiskeys  in  the 
market,  it  would  reduce  the  sales  of  brandy. 

O.  Would  the  market  value  of  the  brandy  drop  or 
increase  as  the  result  of  the  liquor  holiday? 

A.     Decrease. 

Mr.  Zaller:  I  want  to  reiterate  my  objection  to  all 
questions  that  call  for  Mr.  Bernon  testifying  as  an  ex- 
pert.    May  we   stipulate  that? 

Mr.  Walzer:     You  certainly  may. 

Mr.  Zaller:  That  my  objection  is  a  continuing  one 
to  the  successive  questions. 

Mr,  Walzer:  Let  the  record  show  that  certain  of  the 
questions  which  may  be  propounded  by  counsel  for  the 
plaintiff  do  not  require  the  opinion  of  an  expert.  As  to 
those  which  do  require  the  opinion  of  an  expert,  counsel 
for  the  plaintiff  states  that  he  has  duly  qualified  Mr. 
Bernon  as  an  expert  in  this  field. 

0.  Now,  as  a  matter  of  fact,  I  don't  want  your  opin- 
ion, Mr.  Bernon.  What  is  the  fact  as  to  whether  or 
not  the  liquor    [49]   holiday  depressed  the  market  value 
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of  imported  brandies  such  as  you  had  for  sale  and  sold 
to  the  Los  Angeles  Liquor  Company,  Inc? 

A.     It  definitely  did. 

O.  What  is  the  present  reasonable  market  value  of 
such  imported  brandies?  A.     Today? 

O.     Today. 

A.     Approximately  $2  per  case  in  bond. 

Mr.   Zaller :     I   object   to   that   question. 

O.     Ls  that  price  net  or  gross? 

A.  It  is  net.  That  does  not  include  Federal  taxes 
or   import  duty. 

O.  What  was  the  reasonable  market  value  of  imported 
brandy  such  as  was  the  subject  matter  of  the  sale  to  the 
Los  Angeles  Liquor  Company  on  September  22nd,  1944? 

A.  At  that  time  it  was  approximately  $5  per  case  in 
bond. 

O.     And  did  that  or  did  not  that  include  Federal  taxes? 

A.  It  did  not.  When  I  say  in  bond  it  does  not  include 
any  Federal  taxes  or  import  duties. 

O.  Are  you  prepared  to  deliver  to  the  Los  Angeles 
Liquor  Company  1400  cases  of  imported  brandy,  Suarez 
brandy  I  believe  you  call  it,  which  was  the  subject  mat- 
ter of  your  agreement  with  them? 

Mr.  Zaller:     I  object. 

A.     I  am.  [50] 

Mr.  Zaller:  I  object  to  the  question  as  being  too 
general. 

A.  I  am  ready  to  deliver  the  brandy  to  them,  and 
have  been  ready  to  deliver  it  any  day  since  June  5th 
they  desire  to  receive  the  merchandise. 

O.     Is  this  brandy  segregated?  A.     Yes,  sir. 
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O.     Where  is  it? 

A.  In  the  Rockefeller  Center  Warehouse,  630,  5th 
Avenue,  New  York  City. 

0.  What  is  the  fact  as  to  whether  or  not  you  incurred 
any  warehouse  or  storing  or  handling  charges  with  refer- 
ence to  the  segregation  of  the  said  1400  cases  of  Suarez 
brandy  ? 

A.  Well,  the  warehouse  naturally  charges  warehouse 
charges.  And  they  have  a  flat  rate  which  is  3^  cents 
in  and  2^^  cents  a  month  thereafter. 

Q.     What  is  that,  per  case,  per  bottle  or  what? 

A.     That  is  per  case. 

O.  As  I  understand  it,  you  mean  you  have  to  pay 
3y2  cents  per  case  when  you  first  store  it,  and  then 
pay  2^  cents  per  month  per  case  thereafter? 

A.  Yes;  and  including  the  first  month.  The  2^ 
cents  charge  starts  the  first  month. 

Mr.  Zaller:     2^  per  month? 

A.  33^  in,  and  then  2^  per  case  every  month  start- 
ing [51]  with  the  first  month. 

O.  So  then  the  total  charges  for  the  first  month  would 
be  six  cents  per  case,  and  after  that  2^  cents  per  case 
per   month?  A.     That's  correct. 

O.  Has  the  defendant,  the  Los  Angeles  Liquor  Com- 
pany, Inc.,  at  any  time,  since  the  receipt  of  the  wire  of 
cancellation  by  you,  offered  to  accept  the  1400  cases  of 
Suarez  brandy  which  it  bought  from  you? 

A.     They  have  not. 

O.     1400  cases  of  Suarez  is  still  in  the  warehouse? 

A.     It  is. 

Mr.  Walzer :  The  plaintiff  ofifers  in  evidence  PlaintifiF's 
Exhibits  A,  B.  B-1,  B-2,  C,  D,  E,  F,  G,  H  and  I. 
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Mr.  Zaller.     Defendant  objects  to  Exhibits  G  and  H. 

Mr.  Walzer :  It  is  stipulated  that  photostats  or  photo- 
static copies  may  be  introduced  and  substituted  in  place 
of  all  exhibits  oiYered  by  the  plaintiflF. 

You  may  inquire,  sir, [52] 

Cross-Examination 
of  Howard  S.  Bernon  by  Mr.  Zaller: 

Q.  Mr.  Bernon,  you  reported  or  testified  that  the 
brandy  concerned  was  segregated  in  the  Rockefeller  Center 
warehouse.    Just  in  which  way  is  it  segregated? 

A.  Well,  all  merchandise  that  is  in  bond  is  kept  in  a 
lot  which  it  comes  in,  because  when  you  tax  pay  the  Gov- 
ernment makes  you  give  them  the  bond  number,  the  ship 
number  that  it  came  in,  the  papers,  consul  invoices,  and 
so  on;  so  you  cannot  mix  up  the  merchandise. 

O.     Well,  was  this  imported  as  a  lot  of  1400  cases? 

A.  As  a  lot  of  1500.  There  was  one  hundred  cases 
sold  prior  to  the  time  that  Li  lien  ordered  the  merchandise. 

Q.  And  what  designation  has  this  lot  that  is  in  stor- 
age? 

A.     T  don't  understand  your  question. 

O.  Well,  in  what  way  is  it  marked  or  labeled  or  identi- 
fied in  the  warehouse? 

A.  It  is  identified  by  the  bond  number,  and  also  by 
your  F.  S.  A.  inspection  and  the  ship  number.  We  have 
just  set  the  merchandise  aside. 

O.  There  is  no  indication  in  the  way  of  markings 
that  would  show  the  name  of  the  Los  Angeles  Liquor 
Company  on  that  merchandise? 

A.  To  tell  the  truth  I  don't  know.  I  don't  know 
whether  I  was  able  to  stop  the  markings  off  some  of  the 
cases  or  [53  J  not  in  time. 
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Q.  Well,  you  were  talking-  about  the  markings  on  the 
cases.    That  means  preparatory  for  shipment? 

A.  That  is  correct.  I  have  never  gone  into  the 
warehouse  to  check,  to  see  whether  they  got  to  the  point 
of  putting  them  on  the  cases  or  not. 

O.     In  whose  name  is  the  brandy? 

A.     Imported  Liquors  Company. 

Q.     Do  you  have  other  merchandise  stored  there? 

A.     Yes,  sir. 

Q.  And  any  other  merchandise  is  probably  in  the  same 
part  of  the  warehouse  as  this  merchandise? 

A.  It  is  in  what  they  call  a  bonded  section.  Each 
lot  of  merchandise  is  kept  separate  according  to  the 
bond  numbers  and  your  I.  T.  entry  numbers.  We  cannot 
mix  them  up  if  we  want  to.  I  mean  that  merchandise 
that  is  under  bond  is  actually — partly  belongs  to  the  gov- 
ernment and  partly  to  us,  until  we  pay  the  duties  and  taxes 
on  it. 

Q.  Do  you  have  any  other  bonded  merchandise  at  the 
warehouse?  A.     Yes,  sir. 

0.  In  that  event  isn't  it  likely  that  this  merchandise 
is  mixed  up  with  the  other  merchandise  that  is  in  your 
name?  A.     No. 

O.     Bonded  merchandise? 

A.  No;  the  government  does  not  permit  you  to  do 
that.  We  have  [54]  to  report  to  the  government  the  num- 
bers and  also  the  movement  on  every  case  of  merchan- 
dise. Therefore,  we  have  to  keep  all  merchandise  segre- 
gated. We  know,  for  example,  that  the  lot  of  1400  cases 
of  Suarez  is  there.  It  is  the  only  lot  of  one  entry 
number;  that  is,  the  1400  cases  of  Suarez. 
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O.  Now,  to  get  back  to  the  letter.  Now,  referring 
to  Plaintiff's  Exhibit  A.     What  is  the  date  of  that  letter? 

A.     June   12th. 

O.     Vou  say  you  received  it  on  the  14th? 

A.     Yes,  sir. 

O.     You  remember  how  that  was  sent  to  you? 

A.  Special  delivery  air  mail.  It  is  marked  on  the 
letter  too,  incidentally. 

O.  And  the  wire  is  dated  what?  I  am  referring  to 
Exhibit  D.  A.     14th. 

O.  You  say  that  the  wire  arrived  subsequent  to  the 
letter?  A.     The  letter  arrived  first. 

O.  Now,  upon  the  receipt  of  the  letter  did  you  do 
anything? 

A.  Well,  the  letter  was  not  the  order.  The  letter  just 
merely  enclosed  the  check.  That  is  all  that  it  amounted 
to.  The  order,  so  far  as  I  was  concerned,  was  received 
on  June  7th. 

O.  Well,  I  will  repeat  my  question.  Did  you  do  any- 
thing after  receiving  the  letter  that  was  dated  June 
12th?     That  is  [55]   Plaintiff's  Exhibit  A. 

A.  There  was  nothing  to  do,  because  I  had  made  all 
arrangements  for  the  shipment  two  days  previously, 
or  rather  not  two  days  previously,  a  week  previously. 

O.  Well,  would  you  have  continued  with  your  prepara- 
tion and  the  actual  shipment  if  you  had  received  no  let- 
ter dated  June  12th? 

A.  If  we  had  not  received  it  we  would  have  shipped 
them.     They  gave  us  a  definite  order  on  June  7th. 

Q.  And  when  you  say  you  got  your  definite  order  on 
June  7th,  you  refer  to  the  telegram  of  June  7th,  which 
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was  marked  Plaintiff's  Exhibit  H,  to  which  the  defendant 
objected?     That  is  correct? 

A.  That  is  correct.  The  letter  only  tended  to  con- 
firm the  telegram  of  the  7th,  and  also  gave  us  the  check. 
He  evidently  did  not  want  to  telegraph  our  money.  That 
is  not  the  usual  procedure  in  business. 

Q.  Now,  on  June  29th,  you  wrote  to  the  defendant? 
Your  Plaintiff's  Exhibit  F.  A.     Yes. 

0.  And  inquired  the  reason  for  the  cancellation.  You 
tell  us  why  you  waited  from  the  14th  of  June  to  the 
29th  to  write? 

A.  If  I  remember  correctly  we  made  some  effort 
through  Mr.  Weiner  to  try  to  get  the — their  letter  of — or 
rather  their  wire.  I  got  that  wire  of  June  14th  rescind- 
ing the  [56]  order.  Also  I  travel  a  good  deal  out  of 
town.  I  left  town  there  for  a  few  days.  Of  course,  I 
could  not  take  care  of  everything. 

O.  Is  there  any  one  who  takes  care  of  your  business 
if  anything  like  that  arise? 

A.  Nobody  writes  my  mail.  If  I  am  out  of  town 
they  wait  until  I  get  back. 

0.  But  if  you  are  out  of  the  city  how  can  some  one 
get  in  touch  with  you? 

A.  Oh,  I  try  to  keep  in  touch  with  them  when  I  am 
traveling.     I  still  use  the  'phone  and  wires. 

O.  Do  you  know  definitely  you  were  out  of  town 
on  the  14th,  if  it  is  the  14th,  until  the  29th? 

A.     I  am  quite  sure  I  was. 

O.  You  say  you  made  some  effort.  You  mean  you 
made  some  effort  to  see  whom? 

A.     I  made  some  effort  to  get  ahold  of  Weiner. 
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O.     The  defendant? 

A.     No;  I  made  some  effort  to  get  hold  of  Weiner. 

O.     Did  you  ever  reach  Weiner? 

A.  Why.  we  have  other  customers.  I  just  can't — I 
take  care  of  a  great  many  folks.  I  don't  take  care  of 
just  one  account.  We  have  other  business  to  take  care 
of.  I  am  continually  on  the  road.  I  am  out  of  town 
68  per  cent  of  the  time.  And,  of  course,  the  check  did 
not  bounce  until  |57J  June  27.  That  is  when  I  really  got 
angry. 

O.     That  is  when  you  received  your  notice? 

A.  No;  the  slip  is  stamped  June  27.  That  is  when 
we  received  notice  from  the  bank.     That's  right. 

O.  That  is  when  you  really  got  angry.  Didn't  you 
know  they  might  not  do  business  with  you  when  they 
mailed  in  their  letter  of  the  12th? 

A.  I  don't  do  business  with  that  type  of  people.  I 
am  not  in  the  practice  of  one  day  ordering  and  the  next 
cancelling.  When  Mr.  Lilien  elects  to  telegraph  you  an 
order  and  in  the  middle  of  it  starts  cancelling, — I  don't 
like  to  receive  bum  checks  any  more  than  anybody  else 
does. 

O.  Will  you  tell  us  the  exact  time  of  day  that  you 
received  the  letter? 

A.  It  was  approximately  early  afternoon.  I  could 
not  give  you  the  exact  time. 

O.     That  is  the  Exhibit  A  I  am  referring  to? 

A.     Approximately  early  afternoon. 

O.  Now,  did  you  do  anything  at  all  towards  preparing 
the  shipment  of  the  brandy? 

A.  I  gave  my  man  instructions  in  New  York,  who 
handles    that    for    me.      It    may    have    been    the   customs 
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broker  was  given  instructions  and  the  I.  T.  Permit  from 
the  Federal  Government. 

Q.     And  upon  what  date  did  you  do  that? 

A.  On  the  7th  of  June.  Probably — I  will  take  that 
back — [58]  probably  on  the  morning  of  the  8th,  because 
I  probably  didn't  start  it  into  motion  until — it  was  either 
the  7th  or  8th  at  the  latest. 

O.  What  did  you  do,  if  anything,  by  way  of  acknowl- 
edging the  order  from  the  defendant? 

A.  On  June  9th,  I  wired  for  shipping  instructions 
and  acknowledged  the  order. 

0.     Do  you  have  a  copy  of  that  wire? 

A.  No;  I  haven't  got  it  right  now.  I  also  received 
shipping  instructions. 

O.     Do  you  have  a  copy  of  those  shipping  instructions? 

A.     Yes;  in  reply  to  my  wire. 

Q.     To  whom  was  the  wire  sent? 

A.  Wire  was  sent  to  Weiner,  who  was  acting  both 
as  our  agent  and  as  the  Los  Angeles  Liquor  Company's 
agent. 

Mr.  Zaller :     I  object  to  that  and  ask  it  be  stricken. 

Q.  To  get  back  to  my  original  question,  Mr.  Bernon,  I 
think  I  asked  you :  Did  you  communicate  with  the  de- 
fendant company  acknowledging  the  order? 

A.     I  communicated  with  their  representative. 

O.  Did  you  send  any  conmiunication  to  the  Los  An- 
geles Liquor  Company,  Inc.,  direct? 

A.  I  don't  remember  whether  I  addressed  the  tele- 
gram which  was  addressed  to  Weiner  care  of  the  Los 
Angeles  Liquor  [59]  Company,  or  I  addressed  it  to  his 
home. 
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O.  But,  in  any  event,  that  particular  wire  was  ad- 
dressed to  Mr.  Weiner?  A.     That  is  correct. 

O.  Did  you  send  any  wire  or  write  any  letter  to  the 
Los  Angeles  Liquor  Company,  Inc.,  itself? 

A.  No;  that  was  not  necessary.  The  merchandise 
was  ordered  by  Mr.  Weiner  who  was  acting  as  their 
agent. 

O.  Now,  can  you  tell  us  on  what  day  you  deposited  the 
check  which  you  received  from  the  defendant  company? 

A.     Check  was  not  deposited  by  myself. 

g.     This  check  is  Plaintiff's  Exhibit  B. 

A.  The  check  was  not  deposited  by  myself.  It  was 
deposited  by  our  banker,  so  I  could  not  tell  you  on  exactly 
what  date  they  deposited  the  check. 

y.  Well,  refer  to  the  check  and  see  if  you  can  tell 
us  from  the  check  on  what  date  it  was  deposited? 

A.  Well,  the  check  says,  as  far  as  I  can  read  from 
the  many  stampings  on  the  back  of  the  check, — the  earliest 
date  seems  to  be  June  16th. 

O.  Is  that  June  16th?  Oh,  that  is  stamped  on  there 
for  another  purpose  in  connection  with  it. 

A.     It  is  the  Federal  Reserve  Bank  stamp. 

Q.     Where  is  your  office? 

A.  888  Union  Commerce  Building,  Cleveland,  Ohio. 
|60J 

Q.  Where  are  the  offices  of  the  Manufacturers  Trad- 
ing Corporation? 

A.     501  Guardian  Building,  Cleveland,  Ohio. 

O.  How  far  away  from  your  office  building  is  the 
office  of  the  Manufacturers  Trading  Corporation? 

A.     One  block. 
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O.  You  have  constant  dealings  with  the  Manufactur- 
ers  Trading   Corporation?  A.     Yes,   sir. 

Q.     That  is,  they  deposit  all  of  your  moneys? 

A.     Yes,  sir;  that  is  true. 

Q.  Then  you  are  constantly,  or  your  office  is  con- 
stantly in  touch  with  the  Manufacturers  Trading  Corpo- 
ration, receiving  money  from  them,  I  take  it,  and  de- 
positing  funds   of  yours?  A.     That's   correct. 

O.  Referring  back  to  the  matter  of  what  was  done 
by  way  of  completing  the  order  or  filling  the  order,  can 
you  tell  me  just  at  what  time  or  what  date  you  gave 
the  instructions  to  your  representative  in  New  York? 

A.  While,!  was  in  New  York  I  gave  the  instructions, 
myself,  verbally,  because  I  telegraphed  from  New  York. 
I  talked  to  Mr.  Lilien  on  the  telephone  from  New  York 
on  June  5th.  I  was  in  New  York  for  about  a  week  there. 
As  far  as  I  can  recall  I  gave  instructions  on  the  8th.  [61] 

Q.     Were  you  still  in  New  York  on  the  8th? 

A.  Oh,  yes.  I  was  there  for  several  days  after  that 
too. 

0.     Whom  did  you  give  the  instructions  to? 

A.  Our  customs  brokers  and  office  manager  of  our 
jobber  in  New  York,  who  helps  me  in  such  matters  like 
that,  expedites  the  matters. 

O.     What  is  the  name  of  the  expediter? 

A.     His  name  is  Edward  Drattler.     D-r-a-t-t-1-e-r. 

Mr.  Walzer:  I  want  to  enter  an  objection  to  this  Hne 
of  questioning  on  the  ground  it  is  immaterial  and  irrele- 
vant, all  reference  as  to  what  he  did. 

0.     What  is  the  address? 

A.     400  Madison  Avenue. 

O.     New  York?  A.     New  York  City. 
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O.     Whom  else  had  you  communicated  with? 

A.  I  don't  remember  whether  1  communicated  directly 
with  my  customs  broker,  or  I  asked  Drattler  to  go  out 
for  me  to  the  customs  broker.  His  name  is  Happell,  I 
think.     I  am  not  quite  sure  on  the  subject. 

Q.     Vou  think  this  was  all  done  about  the  8th? 

A.     That  is  correct. 

O.     The  8th  of  June,  1944? 

A.  Not  only  that,  when  I  talked  to  Lilien  on  the  5th, 
he  asked  [62  J  me  to  please,  not  to  sell  the  merchandise  to 
anybody  else;  to  put  it  aside  for  him.  I  gave  instructions 
to  my  agents  not  to  sell  that  merchandise,  but  to  hold 
it,  as  it  was  being  sold  to  the  Los  Angeles  Liquor  Com- 
pany. 

O.  If  you  spoke  to  him  on  the  5th,  and  you  received 
information  of  that  kind  from  Mr.  Lillien,  why  is  it  that 
no  letter  was  sent  until  the  12th  of  June  by  Mr.  Lillien? 

Mr.  Walzer :     I  object  to  that. 

Mr.  Zaller:     Pardon  me.     I  will  withdraw  that. 

Q.  It  was  not  sent  by  Mr.  Lilien,  but  by  Mr.  Irven 
Rose. 

Mr.  Walzer:  I  still  object  on  the  ground  this  witness 
cannot  possibly  know  why  a  letter  was  or  was  not  sent 
by  some  one  else. 

A.  No:  I  don't.  I  am  just  going  to  say  I  have  no 
idea  how  the\-  run  their  business  out  there.  As  a  matter 
of  fact — 

(Colloquy  ensued  outside  of  the  record.) 
O.     Now,  then,  was  Mr.  Weiner  your  representative? 
A.     He   was   my   representative   and   the   Los   Angeles 
Liquor  Company  representative. 
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Q.  But  he  was  employed  by  you  for  the  purpose  of 
getting  orders? 

A.  He  was  not  employed  by  me ;  no.  He  was  an  agent 
working  on  a  commission  basis,  as  he  was  for  other 
companies. 

Q.  You  had  an  arrangement  with  him  so  that  he  could 
take  [63]  orders  for  you,  and  receive  a  commission  on 
such  orders  as  he  produced? 

A.  The  commission  he  would  collect  would  be  from 
us. 

O.     That's  right. 

A.  But  in  the  letter  of  May  20th,  written  by  Lilien  to 
Imported  Liquors  Company,  to  my  attention,  he  stated 
that  Weiner  is  familiar  with  the  Portugese  brandy  prob- 
lem, and  can  advise  me  upon  request  of  any  of  the  deal- 
ings with  the  company.  And  incidentally  Mr.  Lilien  had 
Weiner  dictate  the  letter  on  his  stationery,  which  Mr. 
Lilien  signed. 

0.     On  whose  stationery? 

A.     Los  Angeles   Liquor   Company,   Inc. 

O.  Wouldn't  you  say  the  mere  fact  he  was  dealing 
with  your  representative — 

Mr.  Walzer:     I  object. 

A.  Why  it  would  indicate  that  he  had  some  confi- 
dence in  the  man. 

O.  You  mean  that  he  was  the  agent  of  the  Los  An- 
geles Liquor  Company? 

Mr.  Walzer:  I  object  on  the  ground  it  is  strictly 
argumentative.     You  don't  have  to  answer  that  one. 

Mr.  Zaller:     I  want  it  answered  for  the  record, 

(Further  colloquy  ensued  outside  of  the  record.)   [64] 
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Mr.  Walzer:  You  got  my  objection.  Better  read  the 
question. 

(Question  read  by  the  Reporter.) 

A.  Let  me  answer  that  by  stating  that  it  has  been  the 
practice  in  the  liquor  industry  for  the  last  few  years  for 
agents  to  represent  sellers  and  at  the  same  time  also 
acting  as  agents  for  buyers,  due  to  the  fact  that  the 
buyers  have  been  unable  to  get  enough  merchandise  to 
satisfy  their  needs;  and  that  is  the  general  practice  in 
the  liquor  industry. 

Q.  In  this  instance  he  was  going  to  collect  commis- 
sion from  you? 

A.  In  most  instances  they  collect  the  commission  from 
the  seller,  but  still  act  as  an  agent  for  the  buyer.  In 
fact,  some  of  the  agents  which  we  have  had  were  paid 
commissions  when  they  came  to  us.  even  though  they  were 
acting  as  agents  for  certain  purchasers  in  the  country. 
That  is  the  usual  practice  since  the — since  the  stopping  of 
distillation  by  the  Federal  Government  for  commercial 
use. 

O.  How  do  you  usually  get  your  orders?  Do  you 
have  order  blanks,  or  any  sort  of  an  order  form? 

A.     We  do  not  have  any  order  forms  or  blanks. 

Q.  Well,  are  your  agents  authorized  to  receive  orders 
and  bind  you  to  the  delivery  of  those  orders? 

A.  Our  agents  receive  orders  when  they  send  them 
in.  Of  course,  in  this  case  I  talked  to  Lilien  personally 
and  only  accept-  |651  ed  the  order  from  him,  as  I  agreed 
to  accept  the  order  on  June  5th. 

O.  Why,  it  is  not  the  custom  to  accept  the  agent's 
order  until  you  have  confirmed  it;  is  that  correct? 

A.     That  is  usuallv  the  case. 
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O.     I  mean  it  is  the  case  in  this  instance,  too? 

A.  No ;  it  was  not,  because  I  agreed  with  Lilien  on  the 
'phone  on  the  morning  or  afternoon  of  June  5th  to 
accept  his  order,  and  agreed  to  put  aside  1400  cases  and 
not  sell  it  to  anybody  else. 

O.  As  a  result  of  which  you  never  confirmed  the 
order  which  you  received,  that  you  say  you  received  from 
Weiner,  or  the  order  that  you  subsequently  received  on 
the  14th  of  June  from  Mr.  Lilien — 

Mr.  Walzer:     I  object. 

Q.     — or  Mr.  Rose? 

Mr.  Walzer:  Wait  a  minute.  I  object  to  the  ques- 
tion on  the  ground  it  is  based  on  an  assumption  that  is 
not  true.  The  witness  has  previously  testified  that  he 
did  send  a  wire  or  acknowledgment  of  the  order  request- 
ing shipping  instructions  to  Weiner  on  or  about  June 
9th.     That  is  in  the  record. 

Mr.  Zaller:  That  is  a  question,  a  matter  of  interpre- 
tation, whether  when  a  wire  was  sent  [66]  asking  for 
shipping  instructions,  whether  that  would  constitute  a 
confirmation  or  acceptance  of  the  order. 

Mr.  Walzer:  Want  to  reverse  the  question,  Mort? 
The  way  the  question  was  stated,  the  question  was  to  the 
effect  that  there  was  no  confirmation  ever  sent  to  either 
Weiner  or  any  one  else. 

Mr.  Zaller:     Read  the  question. 

(Question  read  by  the  Reporter.) 

O.  (continuing)  Was  a  confirmation,  in  so  many 
words,  ever  sent  to  Mr.  Lilien  or  the  Los  Angeles  Liquor 
Company,  Inc.,  direct? 

Mr.  Walzer:  I  object  to  that  question.  "In  so  many 
words."     I  don't  know  what  you  mean  by  that. 
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Q.  Did  you  do  anything  in  the  way  of  communicating 
with  the  Los  Angeles  Liquor  Company,  Inc.,  or  Mr. 
LiHen  direct,  indicating  in  so  many  words  that  you  ac- 
cepted, had  accepted  his  order? 

A.  1  think  to  make  the  thing  a  little  bit  clearer  for 
you,  Lilien  and  I  made  a  deal  on  June  5th.  The  only  thing 
holding  up  the  delivery  was  whether  or  not  we  could 
produce  a  photostatic  copy  of  approval  from  the  Food  & 
Drug  Administration.  We  had  a  deal.  And  I  sent  him 
a  photostat,  and  in  that  letter  I  asked  for  him  to  wire. 
Instead  he  had  his  man  Weiner  wire  me.  [67] 

Q.  Was  it  customary  for  you  to  require  that  on  any 
orders  you  received,  which  orders  in  that  event  would  be 
written  on  the  Weiner  stationery  or  of  the  buyer,  that  the 
word  "noncancellable"  would  appear  thereon? 

A.     Would  you  mind  repeating  your  question? 

Mr.  Walzer :  Let  me  get  an  objection  in  on  the 
ground  it  is  immaterial.     Now  you  may  answer  that. 

(Question  read  by  the  Reporter.) 

A.  With  some  customers  we  do  and  with  some  we 
do  not. 

Q.     Where  do  you  draw  the  line? 

A.  Depending  upon  whether  or  not  they  are  a  new 
customer.  How  much  we  knew  about  his  credit,  and 
about  his  character,  like  any  ordinary  business  would  do. 

O.     In  this  case  was  the  order  marked  "noncancellable"? 

A.  Well,  ]  could  not  mark  it  noncancellable  in  a  'phone 
conversation,  nor  on  the  telegram. 

O.     How  about  the  letter  of  June  12th? 

A.  It  is  not  on  the  letter  of  June  12th,  as  far  as 
1  can  see.     I  do  not  believe  we  asked  them  to  put  that  on. 
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Q.  Do  you  also  have  a  requirement  that  a  check  must 
accompany  every  order? 

A.     No.     Again  depending  upon  the  customer. 

O.     I  mean  deposit. 

A.     Again  it  would  depend  upon  the  customer.  [68] 

O.  Did  you  issue  any  instructions  to  Weiner  that  any 
order  must  be  noncancellable  and  a  check  deposited,  that 
the  company  check  must  accompany  the  order? 

A.  All  I  can  remember  of  the  case — I  am  speaking 
again  from  memory  now,  because  I  don't  have  any  papers 
in  front  of  me  that  would  refresh  my  memory — I  remem- 
ber stating  to  Lilien  on  the  telephone  on  June  5th,  to 
send  me  in  a  check  as  evidence  of  good  faith. 

O.     You  have  copies  of  the  warehouse  receipt? 

A.  We  don't  have  them.  Our  bankers  have  them,  be- 
cause they  hold  the  merchandise  as  collateral. 

O.     Can  you  give  us  a  photostat  of  that? 

A.      I  presume  so. 

Mr.  Zaller:     Would  you  object  to  our  having  that? 

Mr.  Walzer:     No,  sir. 

Mr.  Zaller:  Let  us  assume  that  they  are  being  intro- 
duced. I  will  introduce  them  now  and  have  them  marked 
as  Defendant's  Exhibit  1. 

Mr.  Walzer:  This  may  be  received  in  evidence. 
(Photostat  copy  of  warehouse  receipt,  marked  Defend- 
ant's Exhibit  1  for  identification,  is  attached  hereto  and 
made  a  part  hereof,  the  same  as  if  fully  rewritten  here- 
in.) 

O.  Where  was  the  brandy  stored  previous  to  June 
12th?  A.     Rockefeller  Center  warehouse.  [69] 

O.     It  is  still  at  the  Rockefeller  Center  warehouse? 

A.     Yes. 

Mr.  Zaller :     That  is  all. 
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Redirect  Examination 
of  Howard  S.  Bernon  by  Mr.  Walzer : 

O.  Mr.  Bernon,  you  addressed  your  letter  of  June 
5th,  Plaintiff's  Exhibit  C,  to  the  Los  Angeles  Liquor 
Company,  Inc.,  attention  of  Mr.  Aaron  Lilien? 

A.     That's  correct. 

Q.     Who  answered  that  letter? 

A.     Mr.  Weiner  said  this  would  acknowledge  receipt  of 
your  letter  of — dated  June  5th,  and  addressed  to  the  Los 
Angeles    Liquor    Company.      He    also    stated, 
"which  Mr.   Aaron  Lilien  handed  me  to  clear   with   the 
California  Pure  Food  and  Drug  office." 

Q.  You  testified,  Mr.  Bernon,  that  you  first  wrote  to 
the  Los  Angeles  Liquor  Company,  Inc.,  on  June  29th, 
after  having  received  their  wire  of  cancellation.  What  is 
the  fact  as  to  when  you  first  discovered  that  payment 
had  been  stopped  on  this  check?  A.     June  27th. 

O.  So  you  then  wrote  approximately  two  days  after 
you  received  that  notice?  A.    Yes. 

Q.  Is  it  customary  for  you,  Mr.  Bernon,  to  permit  the 
[70]  cancellation  of  orders  which  are  not  marked  "non- 
cancellable"  ? 

Mr.  Zaller  :     I  object. 

Mr.  Walzer :     Right  in  line  with  your  inquiry. 

A.  We  do  not  permit  the  cancellation  of  any  orders 
any  more  than  we  cancel  orders  with  other  people  that  we 
might  place. 

(Telegram  dated  June  9th,  marked  for  the  purposes  of 
identification.   Plaintiff's  Exhibit  J.) 

O.  Handing  you  what  has  been  marked  for  the  pur- 
poses of  identification  Plaintiflf's  Exhibit  J,  I  ask  you  if 
you  received  this  telegram  from  Mr.  M.  D.  Weiner? 
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Mr.  Zaller:     I  object  to  the  introduction  of  the  wire, 
or  of  any  questions  in  regard  to  it. 

A.     I  did  receive  the  wire. 

O.     Do  you  know  what  this  wire  was  in  response  to? 

A.     In  response  to  a  wire  which  I  sent  on  the  same 
day. 

O.     What  was  the   substance  of   the  wire  which  you 
sent? 

A.     Wherein  I  acknowledged  the  order  and  asked  for 
shipping   instructions. 

Q.     Which  order  do  you  have  reference  to? 

A.     Order  for  1400  cases  of  Suarez  brandy  placed  by 
the  Los  Angeles  Liquor  Company,  Inc. 

Mr.  Walzer:     I  offer  Plaintiff's  Exhibit  J  in  evidence. 
[71] 

Mr.  Zaller:     What  is  the  date  of  that  wire? 

The  Witness:     9th. 

Mr.  Zaller:     I  object  to  it. 
By  Mr.  Walzer: 

O.  Handing  you  what  has  been  marked  Defendant's 
Exhibit  1,  are  you  able  to  tell  us  what  it  represents? 

A.     Yes. 

0.     What  does  Defendant's  Exhibit  1  represent? 

A.  Defendant's  Exhibit  1  is  a  photostatic  copy  of  a 
warehouse  receipt,  issued  by  Rockefeller  Center  Ware- 
houses, Inc.,  of  New  York,  for  the  account  of  Manu- 
facturers Discount  Corporation  dated  May  26th,  1944, 
covering  in  all  1500  cases  of  Suarez  brandy.  You  will 
notice  the  receipt  is  issued  for  the  account  of  Manufac- 
turers Discount  Corporation.  Manufacturers  Discount 
Corporation  is  a  wholly  owned  subsidiary  of  our  bankers. 
Manufacturers   Trading  Corporation   and  conducts   busi- 
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ness  for  them  in  the  State  of  New  York.  You  will  note 
that  the  upper  left  corner  of  this  certificate  bears  the 
following  quotation:  "Reference  Imported  Liquor  Com- 
pany." 1400  cases  of  this  brandy  were  subsequently 
segrei^ated  for  the  account  of  the  Los  Angeles  [72]  Liquor 
Company,  Inc.,  in  accordance  with  their  order. 

Mr.  Walzer:     That  is  all. 

Mr.  Zaller:     That  is  all. 

Stipulation 

It  is  stipulated  and  agreed  by  and  between  counsel  for 
the  respective  parties  herein  that  the  signature  of  the 
witness,  Howard  S.  Bernon,  to  this  deposition  is  hereby 
expressly  waived;  and  that  it  is  to  have  the  same  force 
and  effect  as  though  signed  by  the  witness. 

(Deposition  closed.)    [73] 

Certificate 

The  State  of  Ohio, 
County  of  Cuyahoga — ss. 

I,  Harry  Herman,  a  Notary  Public,  in  and  for  the 
State  of  Ohio,  duly  commissioned  and  qualified,  do  hereby 
certify  that  the  deposition  of  Howard  S.  Bernon  was 
taken  before  me  on  Tuesday,  the  19th  day  of  December, 
1944,  at  the  offices  of  E.  Z.  Shapiro  and  S.  K.  Walzer, 
540  Guardian  Building,  Cleveland,  Ohio,  pursuant  to  the 
annexed  notice  and  stipulations  and  agreement  of  counsel 
for  the  respective  parties  herein,  and  completed  without 
adjournment;  that  the  above  named  Howard  S.  Bernon 
was  by  me  first  duly  sworn  to  testify  the  truth,  the  whole 
truth  and  nothing  but  the  truth ;   that  the  deposition,  as 
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above  set  forth,  was  taken  by  me  in  shorthand  and  by^me 
reduced  to  typewriting;  that  pursuant  to  the  stipulation 
and  agreement  entered  into  between  counsel  for  the  re- 
spective parties  and  the  witness,  the  signature  to  his  deposi- 
tion was  expressly  waived,  it  being  agreed  that  the  depo- 
sition when  transcribed  and  filed  by  the  Notary  shall  be 
of  the  same  force  and  effect  as  though  signed  by  the  said 
witness. 

I  do  further  certify  that  I  am  not  a  relative  of  or  attor- 
ney for  any  of  the  parties,  or  otherwise  interested  in  the 
event  of  this  cause.   [74] 

In  Witness  Whereof.  I  have  hereunto  set  my  hand  and 
official  seal  this  6th  day  of  January,  A.  D.  1945. 

[Seal]  HARRY  HERMAN 

Notary  Public  in  and  for  the  State  of  Ohio. 
My  Commission  expires  7-20-46. 

Cost  Bill 

Attendance  $13.00 

Transcript     100  F  @  25(zJ  25.00 

Photostats  5.00 

Certification  .35 

Swearing  witness  .50 

Postage  .74 

Exhibits,  marking,  etc.,  5.00 


Total  $49.50 

To  be  taxed  as  costs  and  payable  to  the 
Plaintiff. 

[Seal]  HARRY  HERMAN 

Notarv  Public 
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State  of  Ohio, 
Cuyahoga  County — ss. 

I,  Leonard  F.  Fuerst.  Clerk  of  the  Court  of  Common 
Pleas,  a  Court  of  Record  of  Cuyahoga  County,  afore- 
said. Do  Hereby  Certify  That,  Harry  Herman  before 
whom  the  annexed  acknowledgment,  oath,  affidavit,  was 
taken,  was  at  the  date  thereof  a  Notary  Public,  in  and  for 
said  County,  duly  authorized  by  the  laws  of  Ohio  to  take 
the  same,  also  to  make  acknowledgments,  affidavits  and 
proofs,  of  deeds  or  conveyances  for  land,  tenements  or 
hereditaments  situated  and  lying  in  said  State  of  Ohio, 
and  further  that  1  am  well  acquainted  with  his  handwrit- 
ing and  believe  his  signature  thereto  is  genuine,  and  that 
the  annexed  instrument  is  executed  according  to  the  laws 
of  the  State  of  Ohio.    Commission  expires  July  20,  1946. 

In  Testimony  Whereof,  I  hereunto  subscribed  my  name 
and  affix  the  seal  of  said  Court,  at  Cleveland,  Ohio,  this 
8th  day  of  Jan.  A.   D.   1945. 

(Seal)     No.  N  9465        LEONARD  F.  FUERST 

Clerk.   [75] 
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[PLAINTIFF'S  EXHIBIT  A] 

LOS  ANGELES   LIQUOR  CO  INC. 

Distributors  of  3315   East  V^ernon  Avenue 

Wines    and    Liquors  Los  Angeles   11,  California 

Telephone    Kimball   7178 

Junfe  12,   1944 

Imported  Liquors  Company, 
888  Union  Commerce  Building 
Cleveland,  14,  Ohio,  U.  S.  A. 

Gentlemen,  Purchase  Order 

This  will  be  your  authority  to  ship  1400  cases  Suarez 
brandy  at  $41.55  per  case  F.O.B.  Atlantic  Port,  draft 
attached  to  bill  of  lading-  less  $1.00  per  case  deposit  which 
is  herein  enclosed  ($1,400.00)  less  Internal  Revenue 
Taxes,  Duties  and  the  additional  Federal  Tax. 

Goods  to  be  shipped  in  bond  in  care  of  the  Frank  P. 
Dow  Co.,  354  So.  Spring  St.,  Los  Angeles,  CaHfornia. 

Please  furnish  the  Frank  P.  Dow  Co.,  your  Federal 
Iwport  licenses  number  in  the  event  they  may  require  it 
and  also  please  mail  them  the  bill  of  lading  and  oblig-e. 

Yours  very  truly, 

Los  Angeles  Liquor  Co.  Inc., 
Irven  Rose 
per    Irven  Rose 
Air  Mail — Special  Delivery 
Enclosure  ($1,400.00  Check  Deposit) 

Our  Bank  is  Bank  of  America,  Vernon   Branch, 
3801  Santa  Fe  Ave. 

Our  California  State  Import  license  is  L-136G 
[Written]:     O.  K.    M.  D.  Weiner   1 76] 
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[PLAINTIFF'S  EXHIBITS  BJ 
Deposit  on  1400  cases  Suarez  Brandy     W  6/22/44 

Los  Angeles  Liquor  Company,  Inc.  No.  6565 

3315  East  Vernon  Avenue 

Kimball  518cS  [Payment  Stopped]    [N.  P.] 

#3  [6-4] 

[Payment  Stopped]      Los  Angeles,  Calif.  June  12th  1944 

Pay  to  the 

Order  of  Imported  Liquors  Company  $1,400.00 

Los  Angeles 

*1400  Dol's  .00  Cts Dollars 

Meat  Co. 

90-848  Vernon  Branch  90-848 

Los  Angeles  Liquor  Company,  Inc. 

By  Irven  Rose 


President 


Bank  of  America 
National  Trust  and  Savings 
Association 

3801  Santa  Fe  Avenue 
Los  Angeles.   California 


[Endorsements  on   Back]    [77] 
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[PLAINTIFF'S  EXHIBIT  B-1] 

CENTRAL  NATIONAL  BANK  OF  CLEVELAND 
Cleveland,  Ohio 

6/26/44 

We  Have  Charged  Your  Account  for  the  Following  Item 
Drawn  on  Bank  of  America       Branch  Los  Angeles  Calif 
Drawn  by  Los  Angeles  Liq  Co  Inc 
Reason  for  Return     Payment  Stopped 

Amount  $ 

Protest  Fees  $ 

Total  $1400.00 
Manufacturers  Trading  Corp 
501  Guardian  Bldg 
Cleveland  Ohio 

[Stamped]   Teller's  Copy 
M  CL 

Date 

Received  the   Item  Described  Above    [Written]     VI 6339 

[Stamped]   Jun  27  1944] 


[PLAINTIFF'S  EXHIBIT  B-2] 

Returned  to  No 

By  Vernon  Branch  No.  372 

BANK  OF  AMERICA 

National  Trust  and   Savings   Association 

$ 

Only  one  item  to  be  returned  on  this  slip. 
Reason  noted  below  marked  X. 
********* 

4     X     Payment  stopped  [78] 
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June  5th,   1944 

Los  Angeles  Liquor  Co.,  Inc. 
3315  Vernon  Avenue 
Los  Angeles   11.  Cal. 

Attention:    Mr.  Aaron  Lilien 

Gentlemen : 

Enclosed  please  find  photostat  of  approval  on  a  ship- 
ment of  brandy  which  recently  arrived  in  this  country, 
by  Federal  Security  Agency  Food  and  Drug  Inspection 
Station.  Of  these  1500  cases  there  are  1400  left  and  I 
will  hold  them  for  you  for  the  next  few  days  as  per 
our  telephone  conversation  of  today.  In  view  of  the 
fact  that  this  merchandise  has  been  passed  already  it  will 
not  be  necessary  to  submit  it  to  the  Federal  Government 
for  further  inspection  when  it  arrives  in  California.  You 
certainly  will  not  have  any  trouble  on  this  lot  if  the  State 
also  makes  an  inspection. 

Please  wire  me  as  soon  as  you  know  whether  or  not 
you  desire  these  1400  cases  Suarez  Brandy.  Incidentally, 
the  strip  stamps  are  already  affixed  and  shipment  can  be 
made  immediately. 

Yours  very  truly. 

Imported  Liquors  Company 
Howard  S.   Bernon 
HSB/ds  Managing  Partner 

End.    [79] 
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[PLAINTIFF'S  EXHIBIT  D] 
WESTERN  UNION 

1944  JUN  14  PM  4  25 

AB49 

SA445  34— LOS  ANGELES  CALIF  14  1240P 

IMPORTED  LIQUOR  CO— 

888   UNION   COMMERCE   BLDG   CLEVE— 

IRVEN  ROSE  WHO  PLACED  ORDER  WITH  YOU 
FOR  1400  CASES  FUAREZ  BRANDY  SOLD  HIS 
INTEREST  IN  LOS  ANGELES  LIQUOR  COM- 
PANY NO  LONGER  WITH  US  PLEASE  CANCEL 
ORDER  AND  RETURN  DEPOSIT  CHECK  AND 
OBLIGE  CONFIRM— 
1400.  AARON  LILIAN.   [80] 


[PLAINTIFF'S  EXHIBIT  E] 
LOS  ANGELES  LIQUOR  CO.  INC. 

Distributors  of  3315   East  Vernon  Avenue 

Wines    and    Liquors  Los  Angeles   11,  California 

Telephone    Kimball    7178 

20  May   1944 

Imported  Liquors  Co., 

888  Union  Commerce  Bldg., 

Cleveland,  Ohio 

Dear  Mr.  Bernon: 

With  regards  to  Imported  Portugese  Brandies,  please 
be  advised  that  in  California  A'Ir.  Milton  P.  Duffy,  Chief, 
Bureau  Food  &  Drug  Inspection  has  quarantined  a  con- 
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siderable  quantity  that  was  [mrchased,  both  on  a  direct 
basis  and  in  bond.  Philadelphia,  by  various  firms  in  Cali- 
fornia and  upon  arrival  of  which,  sonic  of  the  Brandy 
in  question  was  found  adulterated  as  containing  glass  and 
other  foreign  material,  same  being  in  violation  of  the  Cali- 
fornia health  and  safety  code.  The  Department,  therefore, 
decided  that  the  following  procedure  be  carried  out: 

1.  A  representative  number  (12)  of  the  Brandy  in 
question  is  to  be  submitted  to  a  glass  expert  for  examina- 
tion to  determine  whether  or  not  the  bottle  is  suitable 
for  use  for  the  packaging  of  brandy.  These  representa- 
tive samples  shall  be  taken  at  random  from  your  lot  by 
an  inspector  of  this  Department. 

2.  A  copy  of  the  report  from  the  glass  expert  must 
be  submitted  to  this  Department  before  authorization 
will  be  given  for  the  filtering  and  rebottling  of  the 
Brandy. 

3.  If  the  bottle  is  found  suitable  for  repackaging,  the 
sample  must  be  rinsed  and  cleaned  before  the  filtered  brandy 
is  contained  therein.  If  the  bottle  is  found  to  be  defec- 
tive, the  brandy  must  be  filtered  and  bottled  in  new,  clean 
bottles. 

It  will,  therefore,  be  necessary  to  send  in  a  written  re- 
quest for  authorization  to  use  the  above  described  pro- 
cedure for  any  shipments  of  Imported  Portugese  Brandies 
into  the  State  of  California. 

In  view  of  the  above,  and  if  you  still  think  that  your 
Brandy  will  pass  the  necessary  inspection,  and  upon  re- 
ceipt of  advice  from  you.  that  you  are  willing  to  accept 
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an  order  on  this  basis,  we  will  be  happy  to  hand  one^over 
to  your  Representative,  Mr.  Morris  D.  Weiner,  who  in- 
cidentally is  familiar  with  our  Portugese  Brandy  problem 
and  can  further  advise  you.  upon  request. 

Yours  very  truly, 

Los  Angeles  Liquor  Co.   Inc. 

MDW:jrw  Per   Aaron   Lilien 

Dictated  by  M.  D.  Weiner  Aaron  Lilien  [81 J 


[PLAINTIFF'S  EXHIBIT  F] 
Copy  June  29,  1944 

Los  Angeles  Liquor  Co.,  Inc.. 
3315  East  Vernon  Avenue, 
Los  Angeles,  California   (11). 

Attention  Mr.  Aaron  Lilien. 

Gentlemen : 

We  were,  indeed,  surprised  to  receive  your  telegram 
dated  June  14,  attempting  to  cancel  your  order  for  1400 
cases  .Suarez  Brandy,  on  the  ground  that  Mr.  Irven  Rose 
"sold  his  interest  in  Los  Angeles  Liquor  Company".  We 
were  all  the  more  surprised  this  morning  to  receive  re- 
turned to  us  unpaid  your  $1400.00  check,  dated  June  12. 
and  marked  "Payment  Stopped". 

This  order  was  placed  by  your  company  in  good  faith 
and  was  taken  by  us  in  good  faith.  We  can  not  under- 
stand what  relationship  to  this  matter  has  the  sale  by 
Mr.  Rose  of  his  stock  in  your  company.  The  corporation 
is  still  liable  for  its  debts,  isn't  it?  In  addition,  it  should 
be  noted  that  it  was  you  personally  who  corresponded  with 
us  about  this  merchandise,  and  wrote  to  us  on  May  20, 
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1944,  ofifering-  to  place  the  (»rder  through  Mr.  Morris  D. 
Weiner. 

Some  of  our  friends  among  the  liquor  wholesalers,  in- 
deed, have  a  very  funny  approach  to  business.  When 
they  want  the  merchandise,  they  will  do  anything  to  get 
it.  but  when  the  first  cold  wind  blows,  they  will  do  any- 
thing to  avoid  taking  in  merchandise,  even  though  it 
means  the  promiscuous  breaking  of  contracts  and  hurting 
their  own  reputations  by  it.  Frankly,  we  believe  you  are 
unduly  scared  by  the  so-called  domestic  distillers  "holi- 
day", which  has  been  announced  for  August.  This  whole 
country  will  not  be  flooded  with  alcohol  and  whiskey  by 
a  month's  distillation.  I  believe  it  is  quite  clear  that  the 
whiskey  distillers  will  probably  not  be  able  to  increase 
their  allotments  to  wholesalers  to  the  extent  of  more  than 
ten,  or  at  most  fifteen  per  cent. 

Under  these  circumstances,  we  suggest  that  you  send 
us  by  air  mail  a  new  check  for  $1400.00  and  we  will 
return  your  June  12th  check,  which  has  been  marked 
"Payment  Stopped".  We  will  then  promptly  ship  the 
merchandise  to  you  against  sight  draft  as  agreed  upon. 
Unless  we  receive  your  favorable  reply  by  return  air  mail, 
we  shall,  of  course,  be  compelled  to  turn  the  file  over  to 
our  attorneys,  with  instructions  to  file  suit  against  your 
company  for  the  full  amount  due  for  the  1400  cases  of 
brandy,  which  you  purchased  from  us. 

We  do  not  usually  force  our  customers  to  buy  mer- 
chandise from  us,  but  we  do  feel  that  one  should  live  up 
to  his  contract,  and  we  intend  tf)  see  to  it  that  your  com- 
pany does,  in  this  instance. 

Very  truly  yours. 

Imported  Liquors  Company 

HSB/A  Partner.   [RZ] 
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[PLAINTIFF'S  EXHIBIT  G] 

M.  D.  Weiner 
15   Paloma  Avenue 
Venice,    California 
June  7,    1944 

Imported  Liquors  Company 
888  Union  Commerce  Bldg., 
Qeveland  14,  Ohio 

Attn:    Mr.  Howard  S.  Bernon 

Gentlemen : 

This  will  acknowledge  receipt  of  your  letter  dated  June 
5,  addressed  to  the  Los  Angeles  Liquor  Company  and 
photostatic  copy  of  the  New  York  inspection  No.  68041 
pertaining  to  1500  cases  Suarez  Portuguese  Brandy  which 
Mr.  Aaron  Lilien  handed  me  to  clear  with  the  California 
Pure  Food  and  Drug  office.  I  will  therefore-  wire  you 
the  following  night  letter  "Sold  Los  Angeles  Liquor 
Company  1400  cases  Suarez  Brandy  upon  receipt  of  con- 
firmation by  wire  or  phone  the  Los  Angeles  Liquor  Com- 
pany will  mail  you  1400  dollars  deposit  as  per  your  orig- 
inal instructions  to  me.    advise."     M.  D.  Weiner 

Incidentally,  this  is  the  only  sale  that  I  can  make  for 
your  account  due  to  the  fact  that  I  started  this  deal  prior 
to  receiving  an  answer  from  Mr.  J.  T.  Laird  111  of  which 
I  have  already  advised  you. 

Kindest  regards. 

Sincerely  yours, 

M.  D.  Weiner 
M.  D.  Weiner 

cc:    Mr.   Martin   B.  Lane, 

Mr.  J.  T.  Laird  111    [83] 
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[PLAINTIFF'S  EXHIBIT  H] 

WESTERN  UNION 


AA03  1944  JUN  7  PM  9  13 

SA  575  NL— SANTA  MONICA  CALIF  7 
IMPORTED  LIQUORS  CO— 

888  7'89'  :9%%34:3  ?  J$&  :)3;  3— 

RELET  JUNE  5.  SOLD  LOS  ANGELES  LIQUOR 
COMPANY  1400  CASES  SUAREZ  PORTUGUESE 
BRANDS'.  UPON  RECEIPT  OF  YOUR  CONFIR- 
MATION. BY  WIRE  OR  PHONE  THE  LOS  AN- 
GELES LIQUOR  COMPANY  WILL  MAIL  YOU 
$1400.00  DEPOSIT  AS  PER  YOUR  ORIGINAL  IN- 
STRUCTIONS TO  ME.  ADVISE— 

M  D  WEINER. 
5   1400  SUAREZ  $1400.00.   [84] 
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[PLAINTIFF'S  EXHIBIT  IJ 

FEDERAL  SECURITY  AGENCY 
FOOD  AxND  DRUG  INSPECTION  STATION 

Lab.  No.  NY  68041 

May  15,  1944 

Imported  Liquors  Co. 
888  Union  Commerce  Bldg. 
Cleveland 

Dear  Sir: 

The  examination  of  your  shipment  of  Brandy  per  S.  S. 
C/Wise  S/S  San  Rhome  Entry  No.  35018  from 
La  Suarez  Co.  Ltd.        Oporto       2/-/44 

(Shipper  or  manufacturer)       (Cons,  invoice)       (Place)         (No.)         (Date) 

Marks   and  Nos.    1500   cs.    has   been   completed   and   the 

goods   need  not   be    further   detained,    insofar   as    section 

801    of   the  Federal    Food,    Drug,   and    Cosmetic    Act    is 
concerned. 

Respectfully, 


H.  Markowitz 

Acting  Chief  of  Station.  [85] 
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[PLAINTIFF'S  ILXHIBIT  JJ 

WESTERN  UNION 

********* 

1944  JUN  9  AM  3  05 

AA53 

SA864     NL— SANTA  MONICA,  CALIF  8 

IMPORTED  LIQUORS  CO— 

888  UNION  COM.AIERCE  BLDG  CLEVE— 

RECEIVED  WIRE  SHIP  IN  CARE  OF  FRANK  P 
DOW  CO  354  SOUTH  SPRING  ST  LOS  ANGELES 
CALIFORNIA  PROVIDING  JUAREZ  BRANDY 
LABEL  AND  PRICE  HAS  BEEN  APPROVED  BY 
WASHINGTON  LOS  ANGELES  LIQUOR  MAILING 
DEPOSIT  AND  PURCHASE  ORDER  FOR  1400 
CASES  JUAREZ  BRANDY  BASIS  41.55  PER  CASE 
STOP  I  HAVE  NOT  YET  RECEIVED  AN  AN- 
SWER TO  MY  LETTER  TO  VOU  DATED  MAY 
18TH  WHEREIN  I  COMMENTED  THAT  25 
CENTS  COMxMISSION  IS  NOT  SUFICIENT  AND 
REQUEST  50  CENTS  PER  CASE  IN  ORDER  HAVE 
THE  RECORD  CLEAR  SO  THAT  THERE  CAN 
BE  NO  MISUNDERSTANDING  BETWEEN  US 
PLEASE  CONFIRM  BY  WIRE  OR  LETTER  AND 
OBLIGE— 

M  D  WEINER. 

354  1400  41.55  18  25  50.  |86j 
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Rockefeller  Center  Warehouses,  Inc. 

BONDED  WAREHOUSE 

50  Rockefeller  Plaza 


New  York, 


t,  N.  Y.  J#»*Y  '^^^  19^^ . 
THIS  IS  TO  CERTIFY  that  we  have  received  in  Storage  Warehouse,  ROCKEFELLER 
CENTER,  UHbJIg    NEW    YORK,   for  the  accour^t  oQiHL,vuf.^XC^nuuH-  /U(M».>. 
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in   apparent  goof  or<Ur,   except   at   noted   hereon    {eontenu,  eondUiSm  and  quality   unknown)    the   folpSSiy^' 
detcribed  property,  tubject  to  all  the  ternu,  provitiont,  exeeptioiu,  limitationt,  ttipuiationt  and  conditiont  eon- 
utined  herein  and  on  the  reverse  hereof,  tuch  property  to  be  ddivered  to  their  order,  upon  the  payment  of  all 
ttorage,  handling  and  other  eharget,  compUance  with  the  United  Stales  auiom  reguiatioiu  and  presentation  of 
custom  house  permU.  2#Trtir/    j -^"^  ^  ^ 
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Storagri'  T perC04>^per  month 
Laboim  fylper   ^*^'in  and  out  indusipe. 
Charges  from         ^/ *7 /*^V''    19 

Advances   have   been    made    and   liability 
incurred  on  tuch  goods  oj  follows: 

GOODS  IN  BOND    i^    i  r^t  I   f^" 


*^*-5'^*^  •!/»  ROCKEFELLER  CENTER 

l7Xr-ht5J  WAREHOUSES.  Inc. 

** "  *  *  'i^^  claims  a  lien  for  all  lawful  charges  for 
S^fS'S^^f  storage  and  preservation  of  the  goods,  also 
for  all  lawful  daimj  for  money  advanced, 
interest,  insurance,  transportation,  labor, 
weighing,  coopering  and  other  charges  and 
expenses  in  relation  to  such  goods. 

Rockefeller  Center  W4fehouse»,   Inc. 

By  CJm 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  NOTICE  OF  MOTION  FOR 
SUMMARY  JUDGMENT 

To  the  defendant  and   to   Messrs.   Behrstock  &   Rudnick, 
its  attorney: 

Please  Take  Notice  that  the  plaintiff  herein,  on  Mon- 
day, February  19.  1945,  at  the  hour  of  10:00  o'clock 
A.  M.,  or  as  soon  thereafter  as  the  matter  may  be  reached 
on  the  calendar,  in  the  courtroom  of  the  Honorable  Peir- 
son  M.  Hall,  Federal  lUiildini*-,  Temple  and  Spring  Streets, 
Los  Angeles,  California,  will  move  the  Court  for  a  sum- 
mary judgment  in  favor  of  the  plaintiff  for  the  purchase 
price  of  the  personal  property  described  in  the  complaint, 
in  accordance  with  the  prayer  of  the  complaint.   [88] 

Said  motion  will  be  made  in  accordance  with  Rule  56 
of  the  Rules  of  Civil  Procedure  for  the  District  Courts 
of  the  United  States  on  the  ground  that  there  is  no 
genuine  issue  as  to  any  material  facts  and  that  the  plaintiff 
is  entitled  to  judgment  as  a  matter  of  law. 

Said  motion  will  be  based  upon  all  the  pleadings,  rec- 
ords, and  hies  of  this  action,  upon  this  notice,  upon  the 
supporting  affidavit  of  Howard  Bernon  served  and  filed 
concurrently  herewith,  and  upon  the  deposition  of  Howard 
Bernon  on  file,  together  with  exhibits  attached  thereto. 

Dated:    February  7,  1945. 

EZRA  Z.  SHAPIRO  and  S.  K.  WALZER 

and 
BENJAMIN.  LIEBERMAN  &  ELMORE, 
By    Aaron    Elmore 

Attorneys  for  Plaintiff.   [89] 
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Points  and  Authorities 

One  of  the  rights  of  a  vendor  of  personal  property  un- 
der a  contract  of  sale,  upon  the  refusal  of  the  vendee  to 
take  the  property  and  pay  the  agreed  price,  is  "standing 
on  the  sale  the  vendor  may  retain  the  property  for  the 
vendee  and  sue  for  the  purchase  price". 

Porter    vs.   Gibson,   25    A.    C.    499   at   507    (Dec. 
1944) ; 

Cuthill  vs.  Peabody,  19  Cal.  App.  304,  at  308; 

1783  Civil  Code; 

22  Cal.  Jur.   1062,   1067. 

Summary  judgment  should  be  granted  if  the  pleadings, 
affidavits  and  exhibits  show  that  the  moving  party  is 
entitled  to  the  relief  sought. 

Securities  &  Exch.  Com.  v.  Payne,   (DC-NY),  35 
F.  Supp.  873; 

Securities  &  Exch.  Com.  v.  Payne,   (DC-NY),  35 
F.  Supp.  873; 

Farley  v.  Abbetmeier,   72  App.   DC  260,    114  F. 
(2d)   569; 

Miller  v.   Miller,   74  App.   DC  216,    122  F.    (2d) 
209; 

Eraser  v.  Doing,  App.  DC  ,   130  F.   (2d) 

617. 

The  record,  affidavit  and  deposition  show  without  con- 
flict that  plaintiff  made  an  offer  to  defendant  contained 
in  its  letter  to  defendant  of  June  5,  1944  which  was  un- 
qualifiedly accepted  by  defendant  by  its  purchase  order 
dated  June  12.  1944.  The  telephone  conversation  of  June 
5,  1944  and  the  various  telegrams  and  other  letters  pass- 
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ing   between   the   parties,   in   \arious  degrees  confirm  the 
offer  and   acceptance. 

After  the  contract  became  complete  by  the  offer  and 
acceptance  the  defendant  incft'ectiially  endeavored  by  its 
telegram  of  June  14,  1944  to  withdraw  its  acceptance  for 
a  reason  which  is  now  disclaimed  and  which,  of  course^ 
can  have  no  effect  on  the  completed  contract. 

Respectfully  submitted, 

EZRA  Z  SHAPIRO  and  S.  K.  WALZER 

and 

BENJAMIN,  LIEBERMAN  &  ELMORE. 
By  Aaron  Elmore 

Attorneys  for  Plaintiff' 

[Endorsed]:    Filed  Feb.  9,  1945.  [90J 


[Title  of  District  Gmrt  and  Cause.] 

AFFIDAVIT  OF  HOWARD  BERNON  IN  SUP- 
PORT OF  PLAINTIFF'S  MOTION  FOR  SUM- 
MARY  JUDGMENT    [91] 

State  of  Kentucky 
County  of  Hardin — ss. 

Howard  Bernon.  being  first  duly  sworn,  deposes  and 
says  that  the  following  facts  are  within  his  personal  knowl- 
edge and.  if  he  is  called  as  a  witness  in  the  above  entitled 
action,  he  can  and  will  testify  competently  thereto  that. 
at  all  times  mentioned  in  the  Complaint  filed  herein,  he 
was  a  partner  in  Imported  Liquors  Company,  a  partner- 
ship of  Cleveland,  Ohio,  the  cojnplainant  herein: 
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That  on  or  about  January  2,  1945,  he  entered  the  armed 
forces  of  the  United  States; 

That  he  has  been  engaged  in  the  Hquor  business  since 
1934; 

That  on  May  20,  1944,  the  defendant  in  reply  to  an 
offer  made  by  the  plaintiff'  sent  a  certain  letter  dated  as 
of  the  same  day  to  the  defendant,  agreeing  to  purchase 
the  brandy  from  the  plaintiff  on  the  basis  set  forth  in 
said  letter  ( Plaintiff''s  Exhibit  "E").  (Please  note  that 
all  references  to  exhibits  are  to  exhibits  which  have  been 
made  a  part  of  the  deposition  of  Howard  Bernon,  said 
deposition  having  been  filed  with  this  court  in  the  within 
captioned  matter.) 

That  on  June  5,  1944,  in  a  telephone  conversation  be- 
tween Mr.  Lilien,  representing  the  defendant,  and  Mr. 
Bernon,  all  conditions  of  the  [92]  acceptance  of  the  Los 
Angeles  Liquor  Company,  dated  Alay  20,  were  met  and 
the  acceptance  of  the  Los  Angeles  Liquor  Company  order 
for  fourteen  hundred  (1400)  cases  of  Suarez  Portuguese 
Brandy  was  confirmed  by  Mr.  Bernon.  In  accordance 
with  Mr.  Bernon's  confirmation  on  June  5,  1944,  he  mailed 
to  the  Los  Angeles  Liquor  Company  a  photostatic  copy 
of  the  approval  of  the  Federal  Security  Food  and  Drug 
Inspection  Station   (Plaintiff's  Exhibit  "I"). 

That  on  June  7  Mr.  Weiner,  at  the  express  request  of 
the  defendant,  answered  plaintiff's  letter  of  June  5.  1944. 
This  letter  of  June  7  (Plaintiff's  Exhibit  "G")  acknowl- 
edged receipt  of  the  photostatic  copy  of  the  approval,  and 
further  stated  that  a  telegram  would  be  sent  confirming 
the  purchase.  This  telegram  of  confirmation  by  the  de- 
fendant was  sent  on  June  7  (Plaintiff's  Exhibit  "H"). 
That  the  formal  purchase  order  of  the  defendant  dated 
June    12,    1944    (Plaintiff's   Exhibit   "A"),   together   with 
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the  check  of  the  deteiidant  in  the  sum  of  Fourteen  Hun 
dred  Dollars  ($1400.00)  dated  June  12,  1944  (Plaintiff's 
Exhibit  "B'').  were  received  prior  {o  the  receipt  of  the 
defendant's  teleg"rani  of  attempted  cancellation  dated  June 
14,  1944  (Plaintiflf's  Exhibit  "D").  That  the  transaction 
for  the  purchase  of  fourteen  hundred  (1400)  cases  of 
Suarez  Brandy  by  the  defendant  iroxn  the  plaintiff  had 
been  consummated  on  June  5,  1944.  and  that  the  letter  of 
June  7,  1944  (Plaintiff's  Exhibit  "G"),  the  telegram  of 
June  7,  1944  (Plaintiff's  Exhibit  "H"),  the  letter  of  de- 
fendant dated  June  12,  1944  (Plaintiff's  Exhibit  "A"), 
and  the  check  of  defendant  dated  June  12,  1944  (Plain- 
tiff's Exhibit  "B")  are  all  confirmations  of  the  fact  that 
the  transaction  had  been  consummated  and  completed  on 
June  5,  1944. 

That  he  knows  of  no  custom  or  usage  in  the  wholesale 
liquor  business  in  California  or  elsewhere  requiring  the 
seller  to  confirm  any  order  received,  but  that,  on  the 
contrary,  it  has  been  the  custom  and  usage  for  the  seller 
to  offer  his  wares  by  means  of  price  lists  and  advertise- 
ments and  any  order  by  a  purchaser  constitutes  an  accept- 
ance of  the  oft'er  to  sell. 

That,  on  or  about  June  13,  1944,  the  liquor  trade  was 
made  aware  of  the  fact  that  there  was  to  be  a  "liquor  holi- 
day", under  the  terms  of  which  a  certain  amount  of 
domestic  whiskies  would  be  made  available  for  the 
market;  [93 J  that  this  "liquor  holiday"  reduced  sale- 
ability  of  all  brands  of  imported  brandy  and  more  par- 
ticularly the  Suarez  Brandy,  which  is  the  subject  matter 
of  this  suit;  that  the  Imported  Liquors  Company  con- 
tinued to  offer  for  sale  Suarez  Brandy  at  the  same  price 
at  which  the  defendant  purchased  said  Suarez  Brandy  to 
the  wholesale  liquor  market  in  the  United  States  but  that 
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the  last  sale  of  said  brandy  which  it  was  able  to  make 
was  on  June  17,  1944,  and  that,  subsequent  to  June  17, 
1944,  it  has  been  unable  to  sell  any  of  said  brandy;  that 
the  reasonable  market  value  of  said  brandy  on  Septem- 
ber 22,  1944,  was  approximately  $5.00  per  case  in  bond 
and  that,  as  of  today,  the  present  reasonable  market  value 
of  said  brandy  is  approximately  $2.00  per  case  in  bond. 

That  the  letter  of  May  20,  1944  (Plaintiff's  Exhibit 
"E"),  addressed  to  the  plaintiff  by  the  defendant  and 
signed  by  Aaron  Lilien,  bears  the  notation  on  its  face 
that  it  was  dictated  by  M.  D.  Weiner;  that  M.  D.  Weiner, 
referred  to  in  the  affidavits  of  Irven  Rose  and  Aaron 
Lilien,  answered  a  certain  letter  dated  June  5,  1944,  ad- 
dressed to  the  defendant  by  the  plaintiff  (Plaintiff's  Ex- 
hibit "C",  Deposition  of  Howard  Bernon  filed  herein), 
and  that  said  M.  D.  Weiner  acted  as  the  agent  of  the 
defendant  in  responding  to  said  letter  in  its  behalf  on 
June  7,  1944  (Plaintift"s  Exhibit  "G",  Deposition  of  How- 
ard Bernon  filed  herein). 

HOWARD  S.  BERNON 

Subscribed  and  sworn  to  before  me  this  30  day  of 
January,  1945. 

LeROY  G.  FINN 

18th  H.  Inf.  Adjutant 

Received  copy  of  the  within  Affidavit  of  Howard  Ber- 
non in  Support  of  Plaintiff's  Motion  for  Summary  Judg- 
ment this  8th  day  of  February.  1945.  Behrstock  &  Rud- 
nick,   by    Ben    H.    Rudnick,    Attorneys    for    Defendant. 

[Endorsed]:    Filed  Feb.  9,  1945.   [94] 
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[Title  of  District  Court  and  Cause.  J 

DEFENDANT'S    STATEMENT    IN    OPPOSITION 
TO  MOTION  FOR  SUMMARY  JUDGMENT 

Conies  now  the  defendant  Los  Angeles  Liquor  Com- 
pany, Inc.,  a  Corporation,  and  opposes  the  motion  of 
plaintiff  for  summary  judgment  upon  the  ground  that 
the  order  of  June  12,  1944,  a  copy  of  which  is  attached 
to  the  affidavit  of  Jrven  Rose  in  support  of  defendant's 
motion  for  a  sunmiary  judgment,  was  not  accepted  by  the 
plaintiff'  and  notice  of  such  acceptance  given  to  defendant 
prior  to  defendant's  cancelation  thereof,  and  that  there- 
fore no  agreement  of  sale  existed  between  the  parties. 

That  said  opposition  will  be  based  upon  the  supplemental 
affidavit  of  Aaron  Lilien  attached  hereto,  and  upon  the 
affidavits  of  Irven  Rose,  Aaron  Lilien  and  M.  D.  Weiner, 
and  Points  and  Authorities  attached  to  the  defen-tijf's 
motion  for  a  summary  judgment  on  file  in  this  case. 
Respectfully  submitted 

BEHRSTOCK  &  RUDNICK 
By   Ben  H.   Rudnick 
Attorneys    for    Defendant    [95  J 

[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL    AFFIDAVIT    OF 
AARON  LILIEN 

State  of  California 

County  of  Los  Angeles — ss : 

Aaron  Lilien,  being  first  duly  sworn  deposes  and  says; 
That  the  following  facts  are  within  his  personal  knowl- 
edge, and  if  he  is  called  as  a  witness  in  the  above  en- 
titled action  he  can  and  will  competently  testify  thereto: 
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That  either  at  the  end  of  May,  or  the  beginnmg  of 
June,  1944  affiant  received  a  long  distance  telephone  call 
from  a  person  who  represented  himself  to  be  Howard 
Bernon  of  Imported  Liquors  Company,  of  Cleveland, 
Ohio.  That  said  Howard  Bernon  told  affiant  that  he 
had  a  shipment  of  brandy  which  had  been  approved  by 
the  Federal  Government  and  asked  affiant  whether  that 
would  satisfy  the  requirements  contained  in  affiant's  [96] 
letter  of  May  20,  1944.  That  affiant  answered  that  was 
not  sufficient,  because  the  brandy  had  to  be  passed  by  the 
California  authorities  in  addition  to  the  Federal  Govern- 
ment, and  that  Mr.  Bernon's  local  representative,  Mr. 
Weiner,  was  familiar  with  the  requirements  of  the  Cali- 
fornia authorities  and  should  be  able  to  give  him  what- 
ever information  he  desired. 

That  Mr.  Bernon  then  asked  affiant  how  much  Suarez 
brandy  the  Los  Angeles  Liquor  Company  could  use. 
That  affiant  stated  he  could  not  answer  that  question  un- 
til he  had  discussed  it  with  other  members  of  his  firm, 
but  that  in  any  event  no  consideration  would  be  given 
to  any  order  until  he  was  convinced  that  the  brandy  would 
pass  the  California  authorities. 

That  when  affiant  received  the  letter  dated  June  5, 
1944  from  plaintiff  he  contacted  Mr.  Weiner  and  handed 
it  to  him  for  the  sole  purpose  of  checking  with  the  Cali- 
fornia authorities. 

That  affiant  has  been  engaged  in  the  sale  of  liquor  at 
wholesale  in  California  for  a  period  of  six  years,  and  is 
acquainted  with  the  market  price  of  Portuguese  brandy, 
and  that  the  market  price  of  Portuguese  brandy  has  not 
declined  since  May  or  June  of  1944. 

AARON  LILIEN 

Affiant  ' 
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Subscribed  and   sworn   to   before   me   this    13th  day  of 
February,  1945. 

(Seal)  BEN  H.  RUDNICK 

Notary   Public  in  and   for  said  County  and  State 

[Endorsed]  :    Filed  Feb.  15,  1945.  [97] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  JOSEPH  SACHS  IN  SUPPORT 
OF  PLAINTIFF'S  MOTION  FOR  SUMMARY 
JUDGMENT  AND  IN  OPPOSITION  TO  DE- 
FENDANT'S MOTION  FOR  SUMMARY  JUDG- 
MENT [98] 

State  of  New  York, 
County  of  New  York, 
City  of  New  York — ss: 

Joseph  Sachs,  first  being  duly  sworn  according  to  law, 
deposes  and  says  that  he  resides  at  4508 — 39th  Avenue, 
Long  Island  City,  New  York. 

Affiant  further  states  that  he  is  the  Owner  of  Atlantic 
Liquor  Wholesalers,  a  wholesale  liquor  company  doing 
business  in  the  City  of  New  York  under  appropriate 
Federal  and  State  Licenses:  that  in  connection  with  said 
business  Atlantic  Liquor  Wholesalers  has,  during  its  fiscal 
year  recently  ended,  transacted  several  million  dollars 
worth  of  business  in  the  sale  to  retail  liquor  stores  in 
New  Y'ork  City  and  in  other  cities  in  the  State  of  New 
York,  of  whiskey,  brandy,  gin,  rum  and  cordials  of 
various  types,  both  domestic  and  imported. 

Affiant  further  states  that  he  is  fully  conversant  with, 
and  experienced  in,  the  purchasing  and  selling  of  domes- 
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tic  and  imported  liquors;  that  he  is  in  constant  and  close 
touch  with  other  wholesalers  and  importers  and  follows  up 
closely  the  current  market  prices  and  market  trends  in 
the  liquor  industry. 

Affiant  further  states  that  during  the  last  year  he 
purchased  numerous  cases  of  Suarez  Brandy,  imported 
from  Portugal,  and  that  at  the  present  time  he  has  in  his 
warehouses  several  thousand  cases  of  Portugues  Brandy  of 
several  brands  acquired  by  him  from  Imported  Liquors 
Company  of  Cleveland,  Ohio,  and  from  other  licensed 
importers;  all  of  which  is  unable  to  dispose  of  to  the 
retail  stores  or  to  other  wholesalers,  at  this  time,  at  any 
price,  there  existing  practically  no  current  active  market 
for  such  merchandise. 

Affiant  further  states  that,  within  the  last  two  days, 
he  has  received  firm  offers  from  a  larger  liquor  import- 
ing and  wholesaling  company,  with  warehouse  and  offices 
in  the  States  of  New  York,  Connecticut,  Florida  and 
New  Jersey,  for  the  sale  to  Atlantic  Liquor  Wholesalers 
of  approximately  twelve-hundred  and  fifty  cases  of  Por- 
tuguese Brandy,  bottled  in  fifths,  at  $4.00  per  case,  F.O.B. 
New  York  City,  in  Bond.  The  said  merchandise  is 
guaranteed  to  be  of  good  quality  and  passed  by  the  Pure 
Food  and  Drug  Administration.  Affiant  further  states 
that  the  aforesaid  brandy  offered  to  him  at  $4.00  per  case 
is  fully  comparable  in  quality,  source,  and  type  of  pack- 
aging, to  Suarez  Brandy,  with  which  he  is  personally 
familiar. 

Affiant  further  states  that  he  did  not  take  advantage 
of  the  said  $4.00  per  case  offer,  nor  did  he  purchase  the 
said  merchandise,  in  view  of  his  own  knowledge  and  be- 
lief that  the  present  market   price  and   value   of   Suarez 
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and  similar   Portuguese   Brandy,   for  sale  by  importers  to 
wholesalers,  would  not  exceed  $2.00  per  case,  plus  taxes. 

A  true  photostatic  copy  of  the  said  importer's  letter,  dated 
February  6.  1945.  offering  Portuguese  Brandy  at  $4.00 
per  case,  is  attached  hereto  and  made  a  part  hereof. 

Further  Affiant  sayeth  not. 

JOSEPH  SACHS 

Sworn  to  before  me  and  acknowledged  in  my  presence 
by  the  said  Joseph  Sachs,  personally  known  to  me.  this 
7th  day  of  February.  1945.  in  the  City  of  New  York. 

DAVID  GLASSBERG 
Notary  Public,  Qns.  Co.  Clk's  No.  3252,  Reg.  No.  196-G-5 
N.  Y.  Co.  Clerk's  No.  855,  Reg.  No.  495-G-5. 

Commission    Expires    March   30,    1945.    [99] 

SEGGERMAN  NIXON  CORPORATION 

Importers   and    Distillers    Representatives 

111  Eighth  Avenue  New  York 

February  6th,  1945 

Atlantic  Liquor  Wholesalers 
400  Madison  Avenue 
New  York,  17,  New  York 

Attention:    Mr.  Joseph  Sachs 

Gentlemen : 

We  contirm  herewith  our  telephone  conversation  in  reply 
to  your  inquiry  regarding  our  Congresso  Portuguese 
Brandy. 

We  have  available,  for  immediate  delivery,  the  follow- 
ing 

1,169  cases  of  Congresso,    fifths 
115  cases  of  Lusitana.      fifths 
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The  price  of  each  of  these  brands  is  $4.00  per  case,  in 
bond,  f .  o.  b.  Bonded  Warehouse,  New  York  City.  The 
terms  are  net  cash.  This  merchandise  is  sound  and  of 
good  quality  and  has  been  passed  by  the  Pure  Food  and 
Drug  Administration. 

We  would  be  pleased  to  accept  your  order  for  this 
merchandise  and  look  forward  to  the  pleasure  of  hearing 
from  you. 

Yours  very  truly 

SEGGERMAN  NIXON  CORPORATION 
n  J.  R.  Kitrosser 

[Endorsed]:    Filed  Feb.   19,   1945.   [lOOJ 


In  the  District  Court  of  the  United  States  for  the 

Southern  District  of  California 

Central   Division 

No.  3891-PH 

IMPORTED   LIQUORS  COMPANY,  a  partnership, 
888  Union  Commerce  Building,  Cleveland,  Ohio, 

Plaintiff 
-vs- 

LOS  ANGELES  LIQUOR  COMPANY,  INC.,  a  Cor- 
poration, 

3315  East  Vernon  Avenue,  Los  Angeles,  California, 

Defendant 

JUDGMENT 

Plaintiff's  Motion  for  Summary  Judgment  and  the  de- 
fendant's Motion  for  Summary  Judgment  came  on  regu- 
larly for  hearing  before  the  Court,  Honorable  Peirson  M. 
Hall  Judge  presiding,  on  the  19th  day  of  February.  1945 
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at  the  hour  of  ten  o'clock  A.  M.,  Jizra  Z.  Shapiro  and 
S.  K.  Walzer  and  Benjamin,  Liebernian  &  Elmore  by 
Aaron  Elmore,  Esquire,  appeared  as  attorneys  for  plain- 
tiff and  Behrstock  &  Rudnick,  by  Ben  H.  Rudnick.  Es- 
quire, appeared  as  attorneys  for  the  defendant,  and  the 
Court  having  heard  the  argument  of  counsel,  and  having 
taken  said  matters  under  submission,  and  having  examined 
and  considered  the  respective  Motions  for  Summary  Judg- 
ment, and  the  affidavits,  exhibits  and  depo-  1 102 J  sitions 
in  support  and  opposition  thereof,  and  being  fully  ad- 
vised in  the  premises.  Now,  Therefore, 

It  Is  Ordered,  Adjudged  and  Decreed: 

1 — That  plaintiff's  Motion  for  Summary  Judgment  be 
and  the  same  hereby  is  denied. 

2 — That  defendant's  Motion  for  Summary  Judgment  be 
and  the  same  is  hereby  granted. 

3 — That  judgment  be  entered  in  favor  of  the  defend- 
ant Los  Angeles  Liquor  Company,  Inc.,  a  Corporation, 
and  against  the  plaintiff  Imported  Liquors  Company  a 
Partnership,  consisting  of  Howard  S.  Bernon  and  Ruth 
B.  Bernon,  for  defendant's  costs  herein  taxed  at  $24.00. 

Dated  this  16th  day  of  March,  1945. 

PEIRSON  M.  HALL 
Judge 

Judgment  entered  Mar.  \7,  1945.  Docketed  Mar.  17. 
1945.  C.  O.  Book  31.  page  371.  Edmund  L.  Smith, 
Clerk:  by  J.  M.  Horn,  Deputy. 

[Endorsed]:    Filed  Mar.   17,   1945.   [103] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Imported  Liquors  Com- 
pany, a  partnership,  plaintiff  above  named,  hereby  ap- 
peals to  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  final  judgment  entered  in  this  action  on  the 
17th  day  of  March,  1945,  in  favor  of  the  defendant  and 
against  the  plaintiff,  pursuant  to  the  order  of  the  Court 
granting  judgment  in  favor  of  defendant  on  defendant's 
motion  for  summary  judgment. 

Dated:    April  19,  1945. 

EZRA  Z.  SHAPIRO  and  S.  K.  WALZER 

and 
BENJAMIN,  LIEBERMAN  &  ELMORE, 
By  Aaron  Elmore 

Attorneys  for  Plaintiff  and  Appellant 


[Endorsed]  :    Filed  &  Mailed  Copy  to  Behrstock  &  Rud- 
nick,  Attys.  for  Deft.  Apr.  20,  1945.   [104] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I.  Edmund  L.  Smith.  Clerk  of  the  District  Court  ox 
the  United  States  for  the  Southern  District  of  California, 
do  hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  111  inclusive  contain  full,  true  and  correct  copies  of 
Complaint ;  Answer :  Interrogatories  to  Defendant  under 
Rule  33 :  Answers  to  Interrogatories  Presented  by  Plain- 
titl'  under  Rule  Zi :  Defendant's  Notice  of  Motion  for 
Summary  Judgment  with  Statement  of  Grounds  and  Points 
and  Authorities  and  Affidavits  in  Support  thereof;  De- 
position of  Howard  S.  Bernon  and  Exhibits  thereto: 
Plaintiff's  Notice  of  Motion  for  Summary  Judgment  with 
Points  and  Authorities  and  Affidavit  in  Support  thereof: 
Defendant's  Statement  in  Opposition  to  Motion  for 
Summary  Judgment  with  Supplemental  ^Affidavit  of  Aaron 
Lilien;  Affidavit  of  Joseph  Sachs  in  Support  of  Plain- 
tiff" s  Motion  for  Summar}-  Judgment  and  in  Opposition 
to  Defendant's  Motion  for  Summary  Judgment:  Judg- 
ment: Notice  of  Appeal:  Bond  on  Appeal:  Designation 
of  Record  on  Appeal  and  Statement  of  Points  on  Appeal 
and  Designation  of  Appellee  of  Additional  Records  to  be 
Included  on  Appeal  which  constitute  the  record  on  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  compar- 
ing, correcting  and  certifying  the  foregoing  record  amount 
to  $17.80  which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  8  day  of  May,  1945. 

[Seal]  EDMUND  L.  SMITH. 

Clerk. 
By  Theodore  Hocke 

Chief  Deputy  Gerk. 
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I  Endorsed]  :  No.  11057.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  Imported  Liquors  Com- 
pany, a  partnership,  x\ppellant,  vs.  Los  Angeles  Liquor 
Company,  Inc.,  a  corporation.  Appellee.  Transcript  of 
Record.  Upon  Appeal  From  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California, 
Central   Division. 

Filed  May  10,  1945. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  C  ircuit  Court  of  Appeals 

for  the  Ninth  Circuit 

No.    11057 

IMPORTED   LIQUORS  COxMPANV.  a  partnership. 

Plaintiff    and    Appellant, 
vs. 
LOS  ANGELES  LIQUOR   COMPANY,  INC.,  a  cor- 
poration, 

Defendant  and  Appellee. 

DESIGNATION   OF   RECORD   ON   APPEAL   AND 
STATEMENT  OF  POINTS  ON  APPEAL 

To  the  defendant  and  appellee  above  named  and  to  the 
Clerk  of  the  above-entitled  court: 


STATEMENT  OF  POINTS  ON  APPEAL 

A  concise  statement  of  the  points  on  which  plaintiff 
and  appellant  intends  to  rely  on  the  appeal  is : 

The  Court  erred  in  granting  the  motion  of  the  defend- 
ant for  summary  judgment  and  in  rendering  and  enter- 
ing judgment  thereon. 

Dated:    May  7,   1945. 

EZRA  Z.  SHAPIRO  and  S.  K.  WALZER 

and 
BENJAMIN,  LIEBERMAN  &  ELMORE. 
By  Aaron  Elmore 

Attorneys  for  Plaintiff  and  Appellant. 

[Affidavit  of  Service  by  Mail.] 

[Endorsed]:  Filed  May  10,  1945.  Paul  P.  O'Brien, 
Qerk. 
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No.  11057 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Imported  Liquors  Company,  a  partnership, 

Appellant, 


vs. 


Los  Angeles  Liquor  Company,  Inc.,  a  corporation, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


I. 

Preliminary  Statement. 

This  is  an  appeal  by  plaintifi-appellant  from  a  final 
judgment  of  the  District  Court  of  the  United  States, 
Southern  District  of  California.  Central  Division,  Hon. 
Peirson  M.  Hall.  Judi^e,  in  favor  of  defendant-appellee, 
entered  March  17,  1945.  after  the  granting  of  the  motion 
of  defendant-appellee  for  summary  judgment,  under  Rule 
56  (c),  Federal  Rules  of  Civil  Procedure  (28  U.  S.  C.  A., 
following  section  723c).  in  a  suit  at  law  for  damages  for 
breach  of  contract. 


— 2— 

II. 
Basis  of  Jurisdiction. 

(a)  In  the  District  Court. 

Jurisdiction  in  the  District  Court  lies  in  the  diversity 
of  citizenship  provisions  of  28  U.  S.  C.  A.,  section  41, 
subdivision  1. 

The  complaint  alleges  that  appellant  is  a  partnership, 
all  of  whose  partners  are  citizens  of  the  State  of  Ohio; 
that  appellee  is  a  corporation  organized  under  the  laws  of 
the  State  of  California;  that  the  amount  in  controversy 
exceeds  $3,000.00,  exclusive  of  interest  and  costs  [Tran- 
script of  Record,  p.  2]. 

(b)  In  the  Circuit  Court. 

Jurisdiction  in  the  Circuit  Court  of  Appeals  exists  by 
virtue  of  the  provisions  of  28  U.  S.  C.  A.,  section  225, 
subdivision  (a),  first,  granting  to  Circuit  Courts  of  Ap- 
peal appellate  jurisdiction  to  review  by  appeal  final  deci- 
sions in  the  District  Court. 

A  Circuit  Court  of  Appeals  has  jurisdiction  on  appeal 
from  a  judgment  granting  a  defendant's  motion  for  sum- 
mary judgment: 

Bee  Machinery  Co.  v.  Freetnan,  131  Fed.  (2d)  190 
(C.  C.  A.,  Mass.,  1942),  affirmed  319  U.  S.  448, 
63  S.  Ct.  1146. 

The  judgment  from  which  the  appeal  is  taken  is  a  final 
judgment  (Tr.  pp.  78,  79]  of  a  District  Court,  review  of 
which  is  sought  in  the  particular  Circuit  Court  of  Ap- 
peals embracing  the  state  in  which  is  located  the  District 
Court  which  rendered  the  judgment. 

The  judgment  was  entered  on  March  17,  1945  |  Tr.  p. 
79],  and  the  appeal  was  filed  on  April  20.  1945  |Tr.  p. 
80],  well  within  the  time  authorized  by  law.  (28  U.  S. 
C.  A.,  Sec.  230.) 


III. 

Statement  of  the  Case. 

The  complaint  [Tr.  pp.  2-5 1  alleges  that  appellee,  on 
June  12,  1944,  agreed  in  writing  to  purchase  from  appel- 
lant, and  appellant  by  its  acceptance  of  said  order  sold 
1400  cases  of  Portuguese  Suarez  brandy,  F.  O.  B.  an 
Atlantic  port,  appellee  to  pay  for  said  merchandise  by 
draft  attached  to  the  bills  of  lading,  the  gross  purchase 
price  of  $41.55  per  case,  less  reserve  for  internal  revenue 
tax  and  customs  duty  of  $27.63  per  case,  or  a  net  pur- 
chase price  of  $13.62  ])er  case;  that  appellee  made  a  part 
payment  by  check  of  $1400.00;  that  on  June  14,  1944, 
appellant  received  a  telegram  from  appellee  whereby  ap- 
pellee sought  to  cancel  said  agreement ;  that  appellee 
stopped  payment  upon  said  check. 

The  complaint  further  alleges  that  appellant  made  avail- 
able and  segregated  for  appellee  said  merchandise  in  a 
public  warehouse  and  appellant  is  ready,  able,  and  willing 
to  ship  the  same,  or  deliver  the  warehouse  receipt  thereon, 
to  appellee. 

Recovery  is  sought  of  the  purchase  price  of  $19,488.00 
plus  expenses  incurred  in  warehousing  the  merchandise, 
or  in  the  alternative,  if  the  Court  should  determine  that 
appellant  is  not  entitled  to  said  relief,  for  the  damages 
suffered  for  said  breach  of  contract  in  the  dift'erence  be- 
tween the  contract  price  of  $13.92  net  per  case  and  the 
market  value  of  $5.00  net  ])er  case,  a  total  of  $12,488.00 
plus  warehousing  charges. 

The  answer  fTr.  pp.  6,  7]  generally  denies  the  allega- 
tions of  the  complaint;  denies  the  execution  of  any  agree- 
ment and  alleges  affirmatively  that  appellee  "did  make  an 
offer  to  purchase  certain  brandy  from  |  appellant  |  and 
mailed  a  check  in  the  sujn  of  $1,400.00  to  the   |apijel!eej 


together  with  said  offer."  Another  defense  alleges  that 
the  complaint  fails  to  state  a  claim  upon  which  relief  can 
be  granted. 

Each  of  the  parties  thereupon  moved  for  summary 
judgment;  the  motion  of  appellant  was  denied;  that  of 
appellee  was  granted.  Appellee's  motion  was  based  upon 
affidavits  and  "upon  the  papers  and  documents  on  tile." 

The  court  rule  (Rule  56,  subdivisions  a,  b,  c  and  e. 
Rules  of  Civil  Procedure)  provides  that  on  a  motion  for 
summary  judgment,  consideration  shall  be  given  to  "the 
pleadings,  depositions,  and  admissions  on  file,  together 
with  the  affidavits." 

Appellee  supported  its  motion  by  the  affidavits  of  Aaron 
Liiien,  Irven  Rose  and  M.  D.  Weiner  and  the  supplemental 
affidavit  of  Aaron  Liiien. 

Appellant  resisted  appellee's  motion  (and  supported  its 
own  motion)  by  the  deposition  of  Howard  S.  Bernon,  one 
of  the  partners  of  appellant;  the  affidavit  of  Mr.  Bernon; 
the  affidavit  of  Joseph  Sachs;  interrogatories  submitted 
to  appellant  under  Rule  33,  Rules  of  Civil  Procedure,  and 
its  answers  thereto, 

(a)   Appellee's  Supporting  Documents. 

The  affidavit  of  Irven  Rose  states  that  during  the  time 
involved  he  was  a  stockholder  and  secretary  of  appellee; 
that  he  signed  the  "order"  referred  to  in  the  complaint 
on  behalf  of  appellee;  that  he  signed  the  deposit  check 
of  $1,400.00;  that  he  handed  the  order  to  M.  D.  Weiner, 
an  agent  of  appellant,  for  transmittal  to  appellant;  that 
he  was  advised  by  Mr.  Weiner  that  shipment  could  prob- 
ably be  expected  on  confirmation  of  the  order;  that  no 
confirmation  was  received ;  that  it  has  always  been  the 
custom  and  usage  in  the  trade  that  all  orders  should  be 
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in  writing,  subject  to  acceptance  by  the  seller,  cither  by 
the  written  confirmation  or  by  actual  shipment  of  the  mer- 
chandise [Tr.  pp.  15.  16). 

The  affidavit  of  Aaron  Lilien,  president  of  appellee, 
states  that  in  the  morning-  or  at  noon  of  June  14.  1944. 
he  advised  Mr.  Weiner  that  he  desired  to  cancel  the  order 
of  June  12,  1944,  because  Mr.  Rose  was  severing  his 
connections  with  appellee  and  also  because  the  affiant  was 
worried  about  the  brandy  passing  California  authorities; 
that  Mr.  Weiner  advised  him  to  wire  his  cancellation  to 
appellant  before  the  order  was  confirmed;  that  the  affiant 
immediately  telegraphed  such  cancellation  and  stopped 
payment  on  the  check;  that  appellee  did  not  receive  any 
notice  of  acceptance  of  said  order:  that  it  is  the  general 
custom  and  usage  in  the  liquor  trade  that  all  orders  should 
be  in  writing  and  subject  to  acceptance  by  the  seller  either 
by  written  confirmation  or  actual  shipment;  that  Mr. 
Weiner  was  never  employed  by  appellee  and  had  no  au- 
thority to  make  any  commitments  on  its  behalf  |Tr.  pp. 
17,  18]. 

The  affidavit  of  M.  D.  Weiner  states  that  he  has  been 
a  sales  agent  for  various  companies;  that  he  was  such 
sales  agent  for  appellant  in  connection  with  the  present 
transaction ;  that  he  took  the  purchase  order  involved 
herein ;  that  he  advised  appellee  that  said  purchase  order 
was  subject  to  acceptance  by  appellant  upon  recei])t  of  a 
properly  executed  order  in  writing,  accompanied  by  a 
deposit  check ;  that  it  has  always  been  the  custom  and 
usage  in  the  licpior  trade  that  all  orders  taken  by  salesmen 
are  subject  to  acceptance  b}-  the  j)rincipal  by  written  c<jn- 
firmation  or  actual  shipment  of  the  merchandise  and  that 
his  dealings  with  appellee  were  on  that  basis;  that  he  was 
never  empk)yed  b}'  appellee  nor  did  he  ever  have  any  au- 
thority to  make  any  commitments  on  its  behalf:  that  on 


June  14,  1944,  Mr.  Lilien  advised  the  affiant  that  he  xle- 
sired  to  cancel  said  order  and  the  affiant  advised  Mr. 
Lilien  to  wire  his  cancellation  to  appellant  before  confir- 
mation because  the  affiant  had  no  authority  to  bind  his 
principal,  either  in  taking  the  order  or  in  cancellation  [Tr. 
pp.  19,20]. 

The  supplemental  affidavit  of  Aaron  Lilien  states  that 
either  at  the  end  of  May  or  the  beginning  of  June.  1944, 
he  received  a  telephone  call  from  a  person  representing 
himself  as  Howard  vS.  Bernon  of  Imported  Liquors  Com- 
pany of  Cleveland,  Ohio;  that  Mr.  Bernon  told  the  affiant 
that  he  had  a  shipment  of  brandy  which  had  been  ap- 
proved by  the  federal  government  and  asked  affiant 
whether  that  would  satisfy  the  requirements  contained  in 
affiant's  letter  of  May  20,  1944;  that  affiant  answered  that 
that  was  not  sufficient  because  the  brandy  had  to  be  passed 
also  by  California  authorities;  that  Mr.  Bernon  asked  the 
affiant  how  much  brandy  appellee  could  use  and  affiant 
stated  that  he  could  not  answer  until  he  had  discussed  it 
with  other  members  of  his  firm,  but  that  no  consideration 
would  be  given  to  any  order  until  he  was  convinced  that 
the  brandy  would  pass  California  authorities;  that  when 
he  receixed  the  letter  on  June  5.  1944,  from  appellant  he 
handed  it  to  Mr.  Weiner  for  the  sole  purpose  of  checking 
with  California  authorities;  that  the  price  of  the  brandy 
in  question  has  not  declined  since  June,  1944  |  Tr.  pp. 
7Z,  74]. 

(b)  Appellant's  Opposing  Documents. 

Howard  S.  Bernon,  a  partner  of  appellant,  testified  at 
the  deposition,  at  which  both  sides  were  represented  by 
counsel,  that  he  received  a  letter  from  appellant  dated 
May  20,  1944  [Plaintiff's  Exhibit  E,  Tr.  pp.  58.  59.  60 1. 
dictated  by  M.  D.  Weiner  on  appellee's  stationery,  signed 
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by  Aaron  Lilien,  inquirin*^-  about  imported  Portuguese 
brandies,  setting  forth  California  requirements,  and  con- 
cluding that: 

"In  view  of  the  above,  and  if  you  still  think  that 
your  Brandy  will  i)ass  the  necessary  inspection,  and 
upon  receipt  of  advice  from  you,  that  you  are  willing 
to  accept  an  order  on  this  basis,  we  will  be  happy  to 
hand  one  over  to  your  Representative,  Mr.  Morris 
D.  Weiner.  who  incidentally  is  familiar  with  our 
Portuguese  Brandy  problem  and  can  further  advise 
you,  upon  request." 

Mr.  Bernon  on  June  5.  1944,  placed  a  long  distance 
telephone  call  to  Mr.  Lilien  and  discussed  the  matter  with 
him;  he  informed  Mr.  Lilien  that  appellant  had  a  shipment 
of  brandy,  originally  1500  cases,  of  which  1400  were  left 
available  fcjr  sale;  they  had  been  passed  by  the  Food  and 
Drug  Administration  of  the  United  States  Government 
and  therefore  could  meet  all  the  requirements  of  his 
(Lilien's)  letter  of  May  20th;  that  he  could  send  Lilien 
a  photostat  of  this  approval  and  that  it  would  not  be 
necessary  for  the  merchandise  to  be  re-examined  in  Cali- 
fornia by  any  federal  or  state  authorities;  that  Mr.  Lilien 
asked  him  to  please  not  sell  the  merchandise  to  anybody 
else  and  to  put  it  aside  for  him ;  that  he.  Bernon,  there- 
upon agreed  to  accept  Lilien's  order  and  to  put  aside  the 
1400  cases  and  not  to  sell  them  to  anybody  else;  that  he 
thereu])on  hung  up  the  'phone,  gave  instructions  to  his 
agents  not  to  sell  that  merchandise  but  to  hold  it  as  it  was 
being  sold  to  the  Los  Angeles  Liquor  Company;  that  he 
had  a  photostatic  copy  made  of  the  certificate  of  the  Food 
and  Drug  Administration  of  the  United  States  |  Tr.  pp. 
27,  43,46]. 


On  the  same  clay,  June  5,  1944,  following  this  telephone 
conversation,  Mr.  Bernon  mailed  to  appellant  a  letter  as 
follows  [Plaintiff's  Exhibit  C,  Tr.  p.  57]  : 

"Enclosed  please  find  photostat  of  approval  on  a 
shipment  of  brandy  which  recently  arrived  in  this 
country,  by  Federal  Security  Agency  Food  and  Drug 
Inspection  Station.  Of  these  1500  cases  there  are 
1400  left  and  I  will  hold  them  for  you  for  the  next 
few  days  as  per  our  telephone  conversation  of  today. 
In  view  of  the  fact  that  this  merchandise  has  been 
passed  already  it  will  not  be  necessary  to  submit  it 
to  the  Federal  Government  for  further  inspection 
when  it  arrives  in  California.  You  certainly  will  not 
have  any  trouble  on  this  lot  if  the  State  also  makes 
an  inspection. 

"Please  wire  me  as  soon  as  you  know  whether  or 
not  you  desire  these  1400  cases  Suarez  Brandy.  In- 
cidentally, the  strip  stamps  are  already  affixed  and 
shipment  can  be  made  immediately." 

The  approval  of  the  Federal  Security  Agency  Food  and 
Drug  Inspection  Station  is  dated  May  15,  1944,  and  was 
made  a  part  of  the  deposition  as  Plaintiff's  Exhibit  I  |  Tr, 
p.  64]. 

Mr.  Bernon  testified  that  this  approval  covered  the 
brandy  which  was  the  subject  of  the  telephone  conversa- 
tion [Tr.  p.  27]. 

Following  the  letter  of  June  5,  1944,  Mr.  Bernon  re- 
ceived a  letter  from  M.  D.  Weiner  acknowldging  the  re- 
ceipt of  the  letter  of  June  5th  addressed  to  appellee,  the 
pertinent  part  of  which  is  as  follows  [Plaintiff"'s  Exhibit 
G,  Tr.  p.  62] : 

"This  will  acknowledge  receipt  of  your  letter  dated 
June  5.  addressed  to  the  Los  Angeles   l>iquor  Com- 


pany  and  photostatic  C(>py  of  the  New  V(jrk  inspec- 
tion No.  68041  pertaining  to  1500  cases  Suarez  Port- 
uguese Brandy  which  Mr.  Aaron  LiHen  handed  me 
to  clear  with  the  CaHfornia  Pure  Food  and  Drug 
office.  1  will  therefore  wire  you  the  following  night 
letter  'Sold  Los  Angeles  Liquor  Coni])any  1400  cases 
Suarez  Brandy  upon  receipt  of  conhrniation  by  wire 
or  phone  the  Los  Angeles  Liquor  Company  will  mail 
you  1400  dollars  deposit  as  per  your  original  instruc- 
tions to  me.    advise.'     M.  D.  Weiner" 

Thereupon,  on  June  7.  1944,  M.  D.  Weiner  wired  ap- 
pellant as  follows  [Plaintiff's  Exhibit  H,  Tr.  p.  63 J  : 

"IMPORTED  LIQUORS   CO—  1944  JUN   7  PM  9  13 

RELET  JUNE  5.  SOLD  LOS  ANGELES  LIQUOR  COMPANY 
1400  CASES  SUAREZ  PORTUGUESE  BRANDY.  UPON  RE- 
CEIPT OF  YOUR  CONFIRMATION.  BY  WIRE  OR  PHONE 
THE  LOS  ANGELES  LIQUOR  COMPANY  WILL  MAIL  YOU 
$14110.00  DEPOSIT  AS  PER  YOUR  OWGINAL  INSTRUCTIONS 
TO   ME.    ADVISE— 

M.  D.   WEINER." 

Mr.  Bernon  testified  that  after  receipt  of  this  wire  he 
wired  Mr.  Weiner  on  June  9,  1944,  asking  for  shipping 
instructions  and  conhrming  the  sale  [Tr.  pp.  28,  29 J.  He 
testified  that  he  was  unable  up  to  the  time  of  the  taking 
of  the  deposition  to  locate  his  copy  of  this  wire  but  that 
Weiner  acknowledged  recei])t  of  the  wire  by  his  telegram 
of  June  9,  1944,  addressed  to  appellant  as  follows,  giving 
such  shipi)ing  instructions  |  Plaintiff's  Exhibit  J.  Tr.  jx 
65]: 

"IMPORTED    LIQUORS    CO—  1944   JUN    9    AM    3   05 

888    UNION    COMMERCE    BLDG    CLEVE— 
RECEIVED   WIRE    SHIP   IN    CARE   OF    FRANK    P    DOV\    CO 
354  SOUTH  SPRING  ST  LOS  ANGELES  CALIFORNIA  PRO- 
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VIDING  JUAREZ  BRANDY  LABEL  AND  PRICE  HAS  BEEN 
APPROVED  BY  WASHINGTON  LOS  ANGELES  LIQUOR 
MAILING  DEPOSIT  AND  PURCHASE  ORDER  FOR  1400 
CASES  JUAREZ  BRANDY  BASIS  41.55  PER  CASE  STOP 
I  HAVE  NOT  YET  RECEIVED  AN  ANSWER  TO  MY  LET- 
TER TO  YOU  DATED  MAY  18TH  WHEREIN  I  COMMENTED 
THAT  25  CENTS  COMMISSION  IS  NOT  SUFFICIENT  AND 
REQUEST  50  CENTS  PER  CASE  IN  ORDER  HAVE  THE 
RECORD  CLEAR  SO  THAT  THERE  CAN  BE  NO  MISUN- 
DERSTANDING BETWEEN  US  PLEASE  CONFIRM  BY 
WIRE   OR   LETTER   AND   OBLIGE— 

M.   D.   WEINER." 

On  June  14,  1944  [Tr.  p.  37],  Mr.  Bernon  received  by 
air  mail,  special  delivery.  Plaintiff's  Exhibit  A  |  Tr.  p. 
54],  with  check  for  $1,400.00  as  follows: 

"Los  Angeles  Liquor  Co  Inc. 

Distributors  of  3315  East  Vernon  Avenue 

Wines  and  Liquors  Los  Angeles  11,  California 

Telephone  Kimball  7178 

June  12,  1944 

Imported  Liquors  Company, 
888  Union  Commerce  Building 
Cleveland,  14,  Ohio,  U.  S.  A. 

Gentlemen,  Purchase  Order 

"This  will  be  your  authority  to  ship  1400  cases 
Suarez  brandy  at  $41.55  per  case  F.O.B.  Atlantic 
Port,  draft  attached  to  bill  of  lading  less  $1.00  per 
case  deposit  which  is  herein  enclosed  ($1,400.00)  less 
Internal  Revenue  Taxes,  Duties  and  additional  Fed- 
eral Tax. 

"Goods  to  be  shipped  in  bond  in  care  of  the  Frank 
P.  Dow  Co.,  354  So.  Spring  St.,  Los  Angeles,  Cali- 
fornia. 


"Please  furnish  tiu'  l-'rank  W  Dow  Co.,  your  Fed- 
eral Import  licenses  number  in  the  event  they  may 
require  it  and  also  please  mail  them  the  bill  of  lading 
and  oblige. 

Yours  very  truly, 

Los  Angeles  Liquor  Co.  Inc., 
Irven  Rose 
per  Irven  Rose 

Air  Mail — Special  .Delivery 

Enclosure  ($1,400.00  Check  Deposit) 

Our    Bank    is    Bank    of    America,    Vernon    Branch, 

3801  Santa  Fe  Ave. 

Our  California  State  Import  license  is  L-136  G. 

[Written]  :  O.  K.    M.  D.  Weiner  [76]" 

The  check  is  Exhibit  B  and  appears  in  the  record  at 
pages  55.  56. 

On  or  about  June  13,  1944,  the  trade  was  made  aware 
by  the  War  Production  B(.)ard  of  the  fact  that  there  was 
to  be  a  "liquor  holiday"  under  the  terms  of  which  dis- 
tillers in  the  United  States  would  be  allowed  to  produce 
gin  and  whiskey  (the  transaction  at  bar  involved  the  pur- 
chase of  brandy)  ;  the  effect  of  this  so-called  liquor  holiday 
was  to  reduce  the  marketability  of  the  type  of  imported 
brandy  a])pellant  had  sold  to  appellee:  that  brandies  had 
been  used  for  the  past  two  years  more  or  less  as  a  substi- 
tute for  domestic  whiskies  which  were  not  available:  that 
the  market  value  of  brandy  decreased  as  a  result  of  the 
liquor  holiday  |  Tr.  pp.  31,  32,  71  J. 

Followini>-  the  receipt  of  the  "purchase  order"  dated 
June  12,  1944.  and  later  in  the  same  day  Mr.  Bernon 
received   the  wire  of  appellee  dated  June    14,    1944.   pur- 
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porting  to  cancel  the  "i)urchase  order,"  Plaintiff's  Exhibit 
A,  reading  as  follows  [Plaintiff's  Exhibit  D,  Tr.  p.  58]: 

"IMPORTED  LIQUOR  CO—  1944  JUN   14  PM  4  25 

888  UNION  COMMERCE  BLDG  CLEVE— 
IRVEN  ROSE  WHO  PLACED  ORDER  WITH  YOU  FOR 
1400  CASES  FUAREZ  BRANDY  SOLD  HIS  INTEREST  IN 
LOS  ANGELES  LIQUOR  COMPANY  NO  LONGER  WITH  US 
PLEASE  CANCEL  ORDER  AND  RETURN  DEPOSIT  CHECK 
AND  OBLIGE  CONFIRM— 
1400.  AARON   LILIAN." 

Mr.  Bernon  testified  that  he  made  some  effort  to  get 
ahold  of  Weiner;  that  he  was  out  of  town  for  a  while 
[Tr.  pp.  38,  39]  ;  the  bank  notified  him  on  June  26th  [Tr. 
p.  56]  that  the  check  was  dishonored  and  that  on  June 
29,  1944,  he  wrote  to  the  appellee  rejecting  its  purported 
cancellation  and  insisting  on  its  completion  of  the  contract 
[Plaintiff's  Exhibit  F,  Tr.  pp.  60,  61]. 

He  testified  that  he  caused  said  brandy  purchased  by 
appellant  to  be  segregated  in  the  Rockefeller  Center  Ware- 
houses, Inc.,  in  New^  York  City  and  set  aside  for  appellee; 
that  appellant  has  at  all  times  since  June  5,  1944,  been 
and  still  is  ready  to  deliver  the  same  to  appellee  [Tr.  pp. 
33,  34,  36,  39,  42].  The  warehouse  receipt  was  intro- 
duced in  evidence  as  Defendant's  Exhibit  1    [Tr.  p.  66]. 

The  witness  testified  that  the  custom  of  confirming  the 
acceptance  of  an  agent's  order  was  not  followed  in  the 
present  case  for  the  reason  that  he  agreed  with  Lilien  in 
the  telephone  conversation  of  June  5,  1944,  to  accept  his 
order  and  put  aside  1400  cases  for  appellee  and  not  sell 
the  same  to  anybody  else :  that  the  "deal"  was  made  on 
June  5th  and  that  the  only  thing  holding  up  the  delivery 
was  whether  or  not  he  could  produce  a  photostatic  copy 
of   approval    from    the    Food   and    Drug   Administration; 
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that  he  sent  him  a  photostat  and  asked  him  to  wire;  that 
instead  "he  had  his  man  Weiner  wire  me"  [Tr.  i)p.  45, 
46,  47]. 

With  respect  to  Weiner 's  agency,  Mr,  Bernon  testified 
that  it  has  been  the  practice  in  the  Hcjuor  industry  tor  the 
last  few  years  for  agents  to  represent  sellers  and  buyers 
at  the  same  time  due  to  the  fact  that  buyers  have  been 
unable  to  obtain  enough  merchandise  to  satisfy  their  needs; 
in  the  present  transaction  Weiner  was  acting  as  the  agent 
of  the  appellant  as  well  as  appellee  j  Tr.  pp.  45,  40J. 

Pursuant  to  Rule  33,  Rules  of  Civil  Procedure,  appel- 
lant submitted  to  appellee  interrogatories  [Tr.  pp.  8,  9] 
which  appellee  answered  as  required  [Tr.  pp.  10.  11  j. 
The  substance  of  the  interrogatories  and  answers  is  that 
Irven  Rose,  who  sent  the  wire  of  cancellation  |  Tr.  p.  58 1, 
was,  at  all  of  the  times  involved,  a  stockholder  and  secre- 
tary of  appellee,  in  charge  of  sales,  and  authorized  to 
make  ])urchases  of  liquor  on  its  behalf.  Appellee  was 
asked  if  there  was  any  reason  for  endeavoring  to  cancel 
the  purchase  order  dated  June  12,  1944.  by  the  telegram 
dated  June  14,  1944.  other  than  the  reason  stated  in  the 
telegram  (that  Irven  Rose  .sold  his  interest  in  the  firm). 
Appellee's  answer  was: 

"There  was  still  some  doubt  in  our  minds  whether 
there  would  not  be  some  trouble  about  passing  the 
Brandy  with  the  California  authorities,  and  T  decided 
that  it  was  too  much  Brandy  to  order,  in  view  t)f  the 
fact  that  Mr.  Rose  was  Iea\'ing  the  Company.  Aaron 
Lilien"   |Tr.  p.  11]. 

In  passing  we  call  the  attention  of  the  Court  to  the  fact 
that  neither  in  the  answer,  nor  in  any  of  appellee's  affi- 
davits, is  the  contention  made  that  the  brandy  involved 
did  not  or  would  not  pass  California  authorities. 
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Appellant  filed  an  affidavit  of  Howard  Bernon.  whkh 
dealt  with  his  telephone  conversation  with  Mr.  Lilien,  the 
''liquor  holiday,"  the  depreciation  in  market  value  of  the 
brandy  after  June  12,  1944,  and  the  connection  of  Mr. 
Weiner  to  the  parties  |  Tr.  pp.  69-72]. 

The  affidavit  of  Joseph  Sachs,  filed  by  appellant,  dealt 
at  length  with  market  values  of  brandy  [Tr.  pp.  75-78], 
substantiating-  the  allegations  of  the  complaint  and  the 
testimony  of  Mr.  Bernon. 

Specification  of  Error. 

The  District  Court  erred  in  granting"  the  motion  of  the 
appellee  for  summary  judgment  and  in  rendering  and 
entering  judgment  thereon. 

Argument. 

The  Court  erred  in  granting  appellee's  motion  and 
rendering  judgment  for  appellee  for  the  following  reasons : 

1.  The  record  shows  a  binding  agreement  between  the 
parties,  which  the  appellee  had  no  legal  right  to  "cancel.'' 

2.  In  any  event,  the  showing  made  by  appellee  was 
not  such  that,  within  the  purview  of  the  summary  judg- 
ment rule,  the  Court  should  have  granted  the  motion,  luit 
on  the  contrary,  should  have  denied  it  as  a  matter  of  law. 

Rule  56,  subdivision  (b),  Rules  of  Civil  Procedure, 
provides  that  a  party  against  whom  a  claim  is  asserted 
may  at  any  time  move,  with  or  without  supporting"  affi- 
davits, for  a  summary  judgment. 

Rule  56,  subdivision  (c).  provides  that: 

"The  judgment  sought  shall  be  rendered  forthwith 
if  the  pleadings,  depositions,  and  admissions  on  file, 
together  with  the  affidavits,  if  any.  show  that,  except 
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as  to  the  amount  of  claniago.  there  is  no  genuine 
issue  as  to  any  material  fact  and  that  the  moving 
party  is  entitled  to  a  judgment  as  a  matter  of  law." 

The  summary  judgment  rule  has  been  the  subject  of 
numerous  decisions.  Some  pertinent  rulings,  particularly 
applicable  to  the  case  at  bar,  follow: 

It  was  not  the  intention  of  Rule  56  that  a  case  should 
be  tried  by  affidavit  as  a  substitute  for  trial  in  open  court 
and  that  the  parties  be  deprived  of  the  opportunity  for 
cross-examination : 

Chemical   Foundalion,   Inc.j   v.    Universal  Cyclops 
Steel  Corp.  (D.  C,  Pa.),  2  Fed.  R.  Dec.  2^i\ 

U.  S.  r.  Neivbury  Mfg.  Co.  (  D.  C,  Mass).  1  Fed 
R.  Dec.  718. 

The  summary  judgment  statute  is  drastic  and  its  pur- 
pose is  not  to  provide  a  substitute  for  existing  methods 
in  the  trial  of  issues  of  fact;  it  should  be  used  with 
caution. 

Gibson  z'.  Dc  LaSalle  Institute,  66  Cal.  App.  (2d) 
609  at  617,  152  Pac.  (2d)  774; 

Walsh  V.  Walsh,  18  Cal.  (2d)  439  at  444.  116  Pac. 
(2d)  62. 

A  defendant  is  not  entitled  to  a  summary  judgment 
unless  the  facts  conceded  show  the  right  to  a  judgment 
with  such  clarity  as  to  leave  no  room  for  controversy  and 
that  plaintiff  would  not  be  entitled  to  recover  under  an\- 
circumstances. 

Clair  ('.  Scars  Roebuck  &  Co.    ( D.  C,   Mo.).  34 
Fed.  Supp.  559; 

Dairy  Engineering  Corp.  v.  De-Raef  Corp.  (  D.  C, 
Ma),  1  Fed.  R.  Dec.  679. 
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The  burden  of  proof  on  a  motion  for  summary  judg- 
ment by  a  defendant  requires  the  defendant  to  show  by 
uncontradicted  facts  that  as  a  matter  of  law  there  is  no 
issue  as  to  any  material  facts, 

Ramsouer  v.  Midland  Galley  R.  Co.  (D.  C.  Ark.), 
44  Fed.  Supp.  523. 

Summary  judgment  should  be  denied  where  general 
issues  as  to  material  facts  are  raised. 

Hummel  v.  Wells  Petroleum  Co.  (C.  C.  A.  7),  111 
Fed.  (2d)  883; 

Vassardakis  v.   Parish    (D.   C,   N.   Y.).   36  Fed. 
Supp.   1002; 

Boerner  v.   U.  S.   (D.  C,  N.  Y.),  26  Fed.  Supp. 
769; 

Ottinger  v.  General  Motor  Corp.  (D.  C,  N.  Y.), 
27  Fed.  Supp.  508. 

On  appeal  from  a  judgment  granting  a  defendant's 
motion  for  summary  judgment,  the  Circuit  Court  of  Ap- 
peals must  give  to  plaintiff  the  benefit  of  every  doubt: 

Weisser  v.  Mursam  Shoe  Corp.  ( C.  C.  A.,  N.  Y,, 
1942),  127  Fed.  (2d)  344,  145  A.  L.  R.  467; 

Walling   v.    Fainnoiit    Creamery   Co.    (C.    C.    A., 
Neb.,  1943),  139  Fed.  (2d)  318. 

In  the  light  of  the  foregoing  rules  of  construction  and 
in  view  of  the  many  material  issues  of  fact  on  which 
there  was  a  conflict,  we  submit  that  the  motion  of  the 
appellee  should  have  been  denied. 

The  principal  issues  in  the  case  were  whether  a  binding 
agreement  had  been  entered  into,  as  contended  by  appel- 
lant, or   whether   the   transaction   constituted   a   mere  un- 
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accepted  offer,  as  urged  by  appellee,  and  whether  appellee 
had  the  right  to  cancel.  Included  within  these  issues  were 
the  questions  ( 1 )  whether  there  was  a  custom  in  the  trade 
that  orders  should  be  conlirmed  or,  assuming  there  was 
such  custom,  whether  the  parties  acted  without  reference 
to  or  dispensed  with  such  custom;  (2)  whether  Weiner 
acted  in  the  transaction  on  behalf  of  appellant  only  or 
was  the  agent  of  both  parties;  (3)  the  reasons  for  the 
attempted  cancellation  by  appellee;  and  (4)  market  value 
of  the  brandy. 

We  submit  that,  aside  from  the  conflicts  of  fact  on 
these  issues,  the  telephone  conversation,  letters  and  tele- 
grams constitute  a  binding  contract  which  appellant  is 
entitled  to  enforce. 

The  negotiations  were  initiated  by  appellee's  inquiry  in 
his  letter  of  May  20,  1944  [Tr.  p.  58].  The  long  dis- 
tance telephone  call  of  June  5,  1944,  which  followed,  con- 
cluded in  a  verbal  agreement  subject  only  to  appellant's 
producing  a  photostatic  copy  of  approval  of  the  brandy 
by  the  Food  and  Drug  Administration  (Tr.  pp.  47,  46, 
27].  Appellant  immediately  instructed  its  agent  to  put 
aside  and  hold  the  brandy  for  appellee  [Tr.  pp.  42.  43, 
37].  This  was  before  the  announcement  of  the  liquor 
holiday  by  the  War  Production  Board  fTr.  p.  31].  and 
at  a  time  when  appellant  might  have  sold  the  brandy  else- 
where, but  refrained  from  doing  so  on  appellee's  request 
to  hold  it  for  appellee  [  Tr.  p.  43 1 . 

Appellant  confirmed  the  telephone  conversation  by  its 
letter  of  the  same  day,  June  5.  1944  [Tr.  p.  57],  enclos- 
ing the  photostat,  requesting  aj)pellee's  wire  of  a])proval. 
Appellee  then  turned  over  this  letter  to  Weiner  who  replied 
by  letter  on  June  7.  1944  (Tr.  p.  62],  stating  that  Lilien 
handed  him  the  Food  and  Drug  Administration  i)h{)tostat 
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of  approval  to  clear  with  the  California  authorities  and 
that  he  would  wire  a  night  letter  of  approval  to  appellant. 
On  the  same  day  he  did  wire  to  appellant  stating  that  he 
had  sold  1400  cases  of  the  brandy  to  the  Los  Angeles 
Liquor  Company  and  that  upon  receipt  of  confirmation 
appellee  would  send  the  deposit  of  $1400.00  |Tr.  p.  53]. 
Appellant  on  receipt  of  this  night  letter  did  immediately, 
on  June  9,  1944  |Tr.  p.  40],  wire,  acknowledging  the 
order  and  asking  for  shipping  instructions.  On  the  same 
day,  June  9,  1944,  Weiner  wired  again  acknowledging  the 
receipt  of  appellant's  wire  and  gave  appellant  shipping 
instructions   [Tr.  p.  65]. 

Then  followed  the  "purchase  order"  by  air  mail  letter, 
special  delivery,  dated  June  12,  1944,  from  appellee  to 
appellant,  with  enclosure  of  check  for  $1400.00  deposit 
[Tr.  pp.  54,  55,  56].  This  latter  document  is  absolutely 
unconditional. 

Lastly,  we  have,  two  days  later,  on  June  14,  1944, 
appellee's  wire  to  appellant  purporting  to  cancel  |  Tr.  p. 
58],  for  a  reason  which  was  hardly  consistent  with  the 
additional  excuse  given  in  the  answer  to  the  interroga- 
tories [Tr.  p.  11],  or  with  the  announcement  of  the  liquor 
holiday  by  the  War  Production  Board  and  consequent 
decline  in  the  price  of  brandy. 

These  facts  show  that  a  meeting  of  the  minds  occurred 
in  the  telephone  conversation  of  June  5,  1944,  and  that 
the  agreement  of  the  parties  was  completed  and  confirmed 
in  writing  by  the  letter  and  telegram  of  Weiner.  whom 
appellee  used,  both  dated  June  7th.  Weiner's  wire  of 
June  9,  1944,  acknowledging  appellant's  wire  of  June  9. 
1944,  and  giving  shipping  instructions,  further  confirmed 
the  agreement.  All  of  these  communications  by  Weiner, 
who,  as  stated,  was  used  by  appellee,  were  still  further 
confirmed  by  the  appellee's  air  mail  special  delivery  letter 
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denominated  "purchase  order"  ol  June  12,  1944.  accom- 
panied by  part  payment  of  $1400.00.  Nothing  remained 
to  be  done  by  appellant  and  nothing  more  wa.s  asked  of 
appellant,  except  to  ship  the  brandy,  preparation  for  which 
had  already  been  attended  to  [Tr.  p.  39].  This  was  inter- 
cepted by  appellee's  wire  of  June  14,  1944,  purporting  to 
cancel  and  the  brandy  continued  to  remain  in  the  ware- 
house segregated  for  appellee  [Tr.  p.  36] . 

Appellee's  theory  that  the  document  of  June  12.  1944. 
was  nothing  more  than  a  mere  offer,  after  all  of  the  jjre- 
ceding  letters,  telegrams  and  the  telephone  conversation, 
does  not  make  sense. 

We  believe  it  clear  that  all  of  the  essential  elements  of 
a  binding  contract  were  present.  {Civil  Code  of  California, 
Sees.  1549,  1550. )  While  all  of  the  details  of  the  contract 
are,  in  our  opinion,  present  in  the  telegrams  and  letters, 
it  should  be  remembered  that  the  note  or  memorandum 
required  under  the  statute  of  frauds  to  render  a  contract 
enforceable  need  not  contain  all  of  the  details  of  an  agree- 
ment betvyeen  the  parties,  but  is  sufficient  if  it  contains  the 
essential  elements. 

Gibson  v.  De  LaSalle  Institute,  66  Cal.  App.  (2d) 
609  at  627,  152  Pac.  (2d)  774  (and  numerous 
cases  from  other  states  there  cited ) . 

It  is  a  court's  duty  to  so  interpret  a  contract  "as  to 
give  effect  to  the  mutual  intention  of  the  parties  as  it 
existed  at  the  time  of  contracting,  so  far  as  the  same  is 
ascertainable  and  lawful." 

Civil  Code  of  Calif  or  Ilia,  Sec.  1636. 

"The  whole  of  a  contract  is  to  be  taken  together 
so  as  to  give  effect  to  every  part,  if  reasonably  i)rac- 
ticable.  each  clause  helping  to  interpret  the  (^ther." 

Civil  Code  of  California,  Sec.  1641. 
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"A  contract  must  receive  such  an  interpretation  as 
will  make  it  lawful,  operative,  definite,  reasonable, 
and  capable  of  being  carried  into  effect,  if  it  can  be 
done  without  violating  the  intention  of  the  parties." 

Civil  Code  of  California,  Sec.  1643. 

A  contract  may  be  explained  by  reference  to  the  cir- 
cumstances under  which  it  was  made,  and  the  matter  to 
which  it  relates.  For  this  purpose  it  is  proper  to  consider 
the  relations  between  the  parties,  the  work  to  be  done  and 
the  correspondence  relating  up  to  the  execution  of  the 
agreement. 

Ciml  Code  of  California,  Sec.  1647: 

Code  of  Civil  Procedure  of  California,  Sees.  1856, 
1860; 

Williams  v.  Ashhursf  Oil  etc.  Co.,  144  Cal.  619,  78 
Pac.  28; 

Payne  v.  Neubal.  155  Cal.  46,  99  Pac.  476. 

Appellee  neither  pleaded  nor  contended  in  any  affidavit, 
or  otherwise,  that  it  had  any  of  the  statutory  reasons  for 
extinguishment  of  an  enforceable  contract. 

Civil  Code  of  California,  Sec.  1682  et  seq. 

The  recovery  sought  is  in  accordance  with  standard 
rules :  The  purchase  price  fixed  by  the  agreement  plus 
warehousing  charges,  or  in  the  alternative,  if  the  Court 
should  determine  that  appellant  is  not  entitled  to  the  full 
contract  price,  damages  equal  to  the  difference  between 
the  contract  price  and  the  market  value,  plus  warehousing 
charges. 
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Section  1783,  Civil  Code  ol  Calilornia  (which  is  section 
63  of  the  Uniform  Sales  Act),  provides  for  the  recovery 
by  a  seller  of  the  purchase  price  where  the  buyer  wrong- 
fully neglects  or  refuses  to  pay  for  the  goods. 

Section  1784,  Civil  Code  of  California,  provides  that 
if  the  buyer  wrongfully  neglects  or  refuses  to  accept  and 
pay  for  the  goods  the  seller  may  maintain  an  action  for 
damage  for  non-acceptance,  the  measure  of  which  is  the 
estimated  loss  directly  and  naturally  resulting,  in  the 
ordinary  course  of  events:  that  where  there  is  an  avail- 
able market,  the  measure,  in  the  absence  of  special  circum- 
stances, showing  greater  damage,  is  the  difference  be- 
tween the  contract  j)rice  and  the  market  or  current  price 
when  the  goods  ought  t(j  have  been  accepted. 

In  Porter  v.  Gibson,  25  Advance  California  Reports 
499  at  507  (California  .Supreme  Court,  Dec,  1944),  154 
Pac.  (2d)   703,  we  find  the  following: 

**One  of  the  rights  of  a  vendee  (vendor)  of  per- 
sonal property  under  a  contract  for  the  sale  of  such 
property,  upon  the  refusal  of  the  vendee  to  take  the 
property  and  pay  the  agreed  price,  is  'Standing  on 
the  sale  the  vendor  may  retain  the  property  for  the 
vendee  and  sue  for  the  purchase  price.'  (Cuthill  v. 
Peabody,  19  Cal.  App.  304,  308  (125  P.  926).)" 

To  the  same  effect  see  also: 

47  Am.  Jiir.  723 : 

22  Cal.  Jiir.  1067,  1083; 

Union  Liquors.  Inc..  v.  FinkcL  44  Cal.  App.   (2d) 
706. 
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Conclusion. 

The  clear  preponderance  of  the  facts  and  the  law  on 
all  phases  of  this  case  are  with  the  appellant.  If  the  case 
was  to  have  been  finally  decided  on  mutual  summary  judg- 
ment motions,  the  decision  thereon  should  have  been  for 
appellant,  not  appellee.  Certainly,  all  doubts  in  the  mat- 
ter should  have  been  resolved  in  favor  of  a  trial  on  the 
merits  with  opportunity  to  each  party  to  present  witnesses 
and  to  cross-examine  in  open  court.  The  judgment  should 
be  reversed. 

Respectfully  submitted, 
Ezra  K.  Shapiro, 
S.  K.  Walzer, 
Benjamin,  Lieberman  &  Elmore, 

Attorneys  for  Appellant. 
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Statement  of  Case. 

This  is  an  appeal  from  a  judgment  entered  on  an  order 
granting  defendant's  motion  for  summary  judgment  after 
both  parties  filed  motion  for  summary  judgment.  The  ac- 
tion is  based  upon  a  breach  by  the  buyer  of  a  contract  for 
sale  of  brandy. 

The  facts  of  this  case  stated  briefly  are  as  follows: 
After  preliminary  negotiations  between  the  parties,  con- 
sisting of  a  letter  of  May  20,  1944  [Plff's  Ex.  E:  Tr.  p. 
.^8],  a  telephone  conversation  between  appellant  and  Mr. 
Lilien,  President  of  appellee  corporation  [Tr.  ]).  27]  and 
a  letter  from  appellant  to  appellee  dated  June  5.  1944 
IPlff's  Ex.  C;  Tr.  p.  57].  on  June  12.  1944.  appellee 
handed  an  order  to  appellant's  agent  M.  D.  Weiner,  to- 
gether   with    a   deposit    check   in    the   sum    of   $1400.00. 


— 2— 

[Plff's  Ex.  "A";  Tr.  p.  54. J  The  agent  told  appellee's 
officer  that  the  order  was  subject  to  acceptance  by  appel- 
lant upon  receipt  of  order  and  check,  and  transmitted  the 
order  and  check  to  appellant,  who  received  it  on  June  14, 
1944.  A  tew  hours  after  receipt  of  the  order  appellant 
received  a  wire  from  appellee  cancelling  the  order  and 
asking  for  a  return  of  the  check.  After  receipt  of  the 
order  and  cancellation,  appellant  did  not  communicate  with 
appellee  until  its  letter  of  June  29,  1945  [Plff's  Ex.  F; 
Tr.  p.  60],  in  which  appellant  demanded  that  the  appellee 
accept  the  merchandise. 

Appellant  admits  that  M,  D.  Weiner  was  its  agent,  but 
contends  that  he  was  also  appellee's  agent  in  the  transac- 
tion, and  thereupon  offers  into  evidence  in  its  deposition, 
over  appellee's  objection,  communications  from  M.  D. 
Weiner  to  appellant,  consisting  of  a  letter  of  June  7,  1944 
[Plff's  Ex.  G;  Tr.  p.  62]  and  two  telegrams  dated  June 
7,  1944  and  June  9,  1944  [Plff's  Exs.  H  and  J;  Tr.  p. 
63],  the  gist  of  which  is  to  advise  appellant  that  Mr. 
Weiner  had  sold  appellee  1400  cases  of  brandy,  and  that 
appellee  would  forward  a  purchase  order  and  deposit 
check.  Appellant  further  states  that  it  sent  a  wire  to  Mr. 
Weiner  confirming  his  telegram  of  June  7th,  but  neither 
the  original  nor  a  copy  of  the  wire  is  produced. 

Appellant  also  offered  evidence  and  affidavits  concern- 
ing damages  sustained  which  are  not  pertinent  to  this  ap- 
peal, because  the  only  specification  of  error  is  that  the 
Court  erred  in  granting  appellee's  motion  for  summary 
judgment,  and  the  question  of  damages  is  not  raised 
therein. 


II. 

A  Summary  Judgment  Is  Proper  When  Only  a  Ques- 
tion of  Law  Is  Presented,  and  the  Moving  Party 
Would  Be  Entitled  to  a  Directed  Verdict  if  the 
Case  Were  Tried. 

Appellee  has  no  arj^unient  with  the  law  cited  in  appel- 
lant's brief  to  the  effect  that  a  summary  judgment  is 
pr()i)er  only  when  there  is  no  genuine  issue  of  fact,  and 
when  it  appears  that  the  moving  party  would  be  entitled 
to  a  judgment  as  a  matter  of  law.  However,  it  must  be 
l)ointed  out  that  the  issue  of  fact  must  be  "genuine"  and 
"material"  and  must  be  raised  by  evidence  which  would 
be  admissible  at  the  trial;  and  if  reliance  is  placed  upon  a 
written  document,  sworn  or  certified  copies  of  the  docu- 
ments must  be  produced  or  their  absence  explained.  (Rule 
56,  Sub.  (c)  and  (c).  Federal  Rides  of  Civil  Procedure.) 

Thus  it  is  stated  in  18  Hughes  Federal  Praetice  399: 
"Under  56(c)  the  affidavit  must  set  forth  evidentiary 
facts,  not  ultimate  facts  or  mere  conclusions  of  law."  And 
in  Piantadosi  v.  Loews.  Inc.  (C.  C.  A.  Cal,  1943).  137  F. 
(2d)  534,  which  was  an  action  for  infringement  of  copy- 
ri'^ht.  the  Court  in  affirming  the  lower  Court's  summary 
judgment  for  plaintiff  stated  at  page  536: 

"Rule  56(e)  of  the  Federal  Rules  of  Civil  Pro- 
cedure. 28  U.  S.  C.  A.  following  section  723c  de- 
clares with  respect  to  summary  judgments  that :  'Sup- 
])orting  and  opposing  affidavits  shall  be  made  on  per- 
sonal knowledge,  shall  set  forth  such  facts  as  would 
be  admissible  in  evidence  and  shall  show  affirmatixely 
that  the  affiant  is  competent  to  testify  to  the  matters 
stated  therein.'  Under  this  rule  mere  denials  unac- 
companied by  any  facts  which  would  be  admissible  in 
evidence  at  a  hearing  are  not  sufficient  to  raise  a 
genuine  issue  of  fact." 


In  Seward  v.  Nissen,  D.  C.  Del.  1943,  2  F.  R.  D.  545, 
the  Court  held  that  on  a  motion  for  a  summary  judg- 
ment hearsay  statements  in  affidavits  must  be  disregarded. 
And  in  Walling  v.  Fairmont  Creamery  Co.,  139  F.  (2d) 
318,  the  Court  states  at  page  322: 

"When  written  documents  are  relied  on  they  must 
be  exhibited  in  full.  The  statement  of  the  substance 
of  written  instruments  or  of  affiant's  interpretation 
of  them  or  of  mere  conclusions  of  law  or  restate- 
ments of  allegations  of  the  pleadings  are  not  suffi- 
cient." 

That  same  conclusion  was  reached  in  Gardenswarts  v. 
Equitable  Life  Assur.  Soc.,  25  Cal.  App.  2d  Supp.  745, 
68  Pac.  (2d)  322,  in  passing  on  the  California  summary 
judgment  statute  which  is  substantially  the  same  as  the 
Federal  Statute;  and  in  Cozvan  Oil  Refining  Co.  v.  Miley 
Petroleum  Co.,  112  Cal.  App.  Supp.  773,  295  Pac.  504, 
the  Court  in  sustaining  a  summary  judgment  and  holding 
that  the  opposing  affidavit  was  insufficient,  stated  at  page 
780: 

"We  think  the  statements  quoted  are  insufficient 
to  defeat  the  motion  for  judgment  under  section  831 
D.  They  are  manifestly  mere  conclusions  of  law,  or. 
putting  the  most  favorable  construction  upon  them, 
they  are  perhaps  conclusions  of  fact  or  ultimate  facts. 
Neither  conclusions  of  law  nor  conclusions  of  fact, 
nor  so-called  ultimate  facts,  are  sufficient  to  satisfy 
the  requirements  of  this  section." 

In  this  connection,  the  affidavit  of  Howard  Bernon 
fTr.  p.  69],  is  so  replete  with  conclusions  of  law  and  fact 
rather  than  material  evidentiary  matter,  that  no  weight 
can  possibly  be  given  to  it  by  the  Court. 
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The  toreo:oing-  are  the  pertinent  rules  to  be  borne  in 
mind  in  passing  upon  the  documents  presented  on  a  motion 
for  summary  judgment,  and  appellee  will  present  his  argu- 
ments in  support  of  the  judgment  in  this  case  in  the  light 
of  those  rules. 

III. 

An  Order  for  Goods  Is  Merely  an  Offer  to  Buy  and  Is 
Revocable  at  Any  Time  Before  Acceptance  or  Ap- 
proval Is  Communicated  to  the  Offeror. 

Paragraph  IIT  appellant's  complaint  [Tr.  p.  2],  sets 
forth  the  transaction  between  the  parties  as  follows: 

"On  June  12,  1944  the  defendant  by  his  non-can- 
cellable order,  agreed  in  writing  to  purchase  from 
the  plaintiff  and,  by  its  acceptance  of  said  order  the 
plaintiff  sold  to  the  defendant  1400  cases  of  Portu- 
guese Suarez  Brandy  upon  the  following  terms : 
Shipment  to  be  made  F.O.B.  Atlantic  Port,  the  de- 
fendant to  pay  for  said  merchandise  upon  draft,  at- 
tached to  the  bills  of  lading,  at  the  purchase  price  of 
Forty-one  Dollars  and  Fifty-five  Cents  ($41.55)  per 
case,  less  reserve  for  Internal  Revenue  Taxes  and 
Customs  Duty,  at  the  rate  of  Twenty-seven  Dollars 
and  Sixty-three  Cents  ($27.63)  per  case,  payable  by 
the  defendant,  or  at  a  net  purchase  price  of  Thirteen 
Dollars  and  Ninety-two  Cents  ($13.92)  per  case.  As 
further  consideration  in  and  for  said  agreement  of 
purchase  and  sale  the  defendant  issued  and  deli\ered 
to  the  plaintiff  its  check  in  the  sum  of  Fourteen  Hun- 
dred Dollars  ($1400.00)  as  a  deposit  thereunder." 

Paragraph  TV  of  appellant's  complaint  alleges  the  fact 
that  the  telegram  of  cancellation  [Plff's  Ex.  D;  Tr.  p. 
38],  was  received  by  appellant  on  June  14,  1944,  and  pay- 
ment was  stopped  on  the  deposit  check. 


Thus  appellant's  cause  of  action,  according  to  his  own 
complaint  is  based  upon  the  purchase  order  by  appellee 
of  June  12,  1944  [Plff's  Ex.  A;  Tr.  p.  54 J,  and  an  ac- 
ceptance of  said  order  by  appellant. 

Here  it  would  be  well  to  make  two  observations :  First, 
the  description  of  the  order  as  "non-cancellable"  in  the 
complaint  is  purely  a  conclusion  of  law  to  be  drawn  by 
the  Court  from  the  facts,  and  therefore  not  properly  a 
part  of  the  pleading.  Secondly,  if  the  allegations  in  the 
complaint  regarding  the  transactions  between  the  parties 
were  not  correct,  appellant  had  plenty  of  opportunity  to 
amend  its  complaint,  but  failed  to  make  any  request  there- 
for. 

Appellee's  answer  [Tr.  p.  6]  admits  the  order  and  check 
and  the  cancellation  thereof,  but  denies  that  there  was  any 
agreement  of  sale  between  the  parties. 

It  is  conceded  by  the  appellant  [Tr.  p.  30]  that  the  first 
communication  by  him  to  appellee  after  receipt  of  the  or- 
der was  the  letter  of  June  29,  1944.  [Plff's  Ex.  F:  Tr.  p. 
60.]  Tn  this  letter  he  advised  appellee  that  the  order  had 
been  accepted  and  demanded  that  he  take  the  merchandise. 
This  was  15  days  after  receipt  of  the  order  and  cancel- 
lation. 

It  should  also  be  noted  at  this  point  that  both  the  affi- 
davits of  Irven  Rose,  who  placed  the  order  [Tr.  pp.  15 
and  16]  and  M.  D.  Weiner,  who  took  the  order  [Tr.  p. 
19],  state  that  Mr.  Weiner  told  Mr.  Rose  that  the  order 
was  subject  to  confirmation  by  appellant  and  there  is  noth- 
ing in  either  the  affidavit  or  deposition  of  the  appellant 
to  indicate  that  Mr.  Weiner  was  authorized  to  bind  appel- 
lant by  an  acceptance  of  the  order,  or  if  he  was,  that  ap- 
pellee was  ever  apprised  of  that  fact. 
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The  question,  therefore,  is :  may  a  person  who  places 
an  order  for  goods  revoke  that  order  before  acceptance 
thereof  is  c(Miimunicated  to  him?  On  that  point  there  is 
abundant  and  uniform  authority  in  the  affirmative: 

In  55  C.  J.  81   it  is  stated  as  follows: 

"An  order  for  goods  or  chattels  until  acceptance 
is  merely  an  offer  or  proposal  to  buy,  particularly 
where  the  order  is  given  to  an  agent  of  the  seller, 
and  is  made  subject  to  the  seller's  approval  or  ac- 
ceptance. It  is  merely  an  offer  to  contract  and  not 
a  contract  to  sell  or  purchase." 

Section  1586  of  the  Civil  Code  of  the  State  of  Califor- 
Ilia  states : 

"A  proposal  may  be  revoked  at  any  time  before  its 
acceptance  is  communicated  to  the  proposer,  but  not 
afterward." 

And  in  6  Cal.  Jiir.  52  it  is  stated: 

"Thus  an  order  for  goods  is  merely  an  offer  or 
proposal  to  buy,  which  is  revocable  at  any  time  before 
acceptance  of  it,  or  before  any  reply  or  notice  of  the 
receipt  or  acceptance  of  the  order  is  given  or  com- 
municated to  the  person  giving  the  order." 

Harvey  v.  Duffy,  et  al,  99  Cal.  401,  ZZ  Pac.  897,  a 
leading  case  on  this  subject  and  widely  quoted  and  ap- 
proved, is  practically  on  all  fours  with  the  instant  case. 
That  case  was  an  action  for  damages  for  failure  to  ac- 
cept goods.  Defendant  inquired  of  plaintiff  by  letter  re- 
garding certain  radiators.  Plaintiff  sent  their  sales  rep- 
resentati\e  to  defendant,  who  gave  the  salesman  an  or- 
der for  radiators.  Upon  receipt  of  the  order  plaintiff 
commenced  to  manufacture  the  radiators  without  advising 
defendant  that  they  had  accepted  the  order.     Two  weeks 


later  defendant  wired  a  cancellation  of  the  order.  Plain- 
tiff contended  that  the  salesman  had  authority  to  sell  and 
therefore  the  order  became  binding  when  he  received  it. 
The  Court  in  affirming  a  judgment  for  defendant,  and 
after  pointing  out  that  the  only  knowledge  defendant  had 
of  the  salesman's  authority  was  his  authority  to  quote 
prices  and  receive  the  order  for  transmission  to  plaintiff, 
stated  at  pages  405-406: 

"But  assuming  he  was  authorized  to  sell,  he  cer- 
tainly, so  far  as  the  record  shows,  never  exercised 
any  such  authority,  but  simply  contented  himself  with 
receiving  the  order  and  transmitting  it  to  the  Com- 
pany, by  whom  it  was  never  accepted,  nor  \\as  any- 
thing said  or  done  by  it  from  which  an  acceptance 
could  be  inferred. 

"In  fact,  neither  the  defendants,  nor  anyone  for 
them,  ever  received  any  reply  or  notice  whatever  of 
the  receipt  or  acceptance  of  the  order  either  from 
the  Company  or  Harvey,  or  anyone  else,  until  after 
they  had  revoked  it.  As  the  order  was  merely  an 
offer  or  proposal  to  buy,  it  was  revocable  by  the  de- 
fendants at  any  time  before  acceptance,  and,  as  there 
zvas  no  acceptance  of  it  by  the  Company  before  it  zvas 
revoked,  it  folloivs  that  there  was  no  contract  either 
of  manufacture  or  of  sale."     (Italics  by  Appellee.) 

Tn  the  case  of  Baird  v.  Pratt,  8th  C.  C.  A.  148  F,  825 
the  seller  brought  an  action  against  the  buyer  on  a  writ- 
ten order  for  purchase  of  goods.  The  order  had  been 
cancelled  before  acceptance  was  communicated  to  the 
buyer.  The  salesman  who  took  the  order  signed  his  name 
on  the  left  hand  corner,  but  it  was  conceded  that  he  had 
no  authority  to  accept  the  order  and  bind  the  seller.  It 
was  contended  by  the  plaintiff  that  the  order  was  an  ex- 
ecutory contract  for  purchase  of  merchandise.  The  trial 
jury  held  for  plaintiff,  and  the  Circuit  Court  of  Appeals 


in  reversing-  the  judgment  held  that  the  order  was  a  mere 
oft'er  subject  to  acceptance  by  the  seller  and  revocable  by 
the  buyer  at  any  time  before  acceptance  was  communi- 
cated to  him,  and  that  the  lower  Court  should  have  given 
a  directed  verdict  for  defendant. 

The  above  law  is  also  followed  in  the  State  of  Ohio, 
where  appellant  resides.  In  9  Ohio  Jurisprudence  266.  it 
is  stated: 

"An  order  or  offer  to  purchase  goods  subject  to 
approval  of  the  seller  does  not  create  a  contract  until 
notice  of  acceptance  is  communicated." 

And  in  Diiraiit-Dort-Carnegie  Co.  v.  Karth,  14  O.  Cir. 
Ct.  N.  S.  341-33  Oh.  Cir.  Ct.  343,  the  Court  states: 

"But  it  is  a  clear  rule  of  law  sustained  by  abundant 
authority  that  an  order  or  offer  to  purchase  goods 
under  a  wTitten  or  printed  order  is  a  mere  offer,  and 
before  notice  of  acceptance  may  be  revoked  by  the 
party  making  the  order  or  signing  the  order." 

In  view  of  the  foregoing  it  is  submitted  that  ap- 
pellee was  within  its  rights  to  cancel  the  order  when  it 
did.  and  in  doing  so  perpetrated  no  breach  of  contract. 

But  appellant,  in  his  brief  and  in  the  testimony  pre- 
sented now  contends  that  appellee's  purchase  order 
[Plff's  Ex.  A;  Tr.  p.  54],  was  only  a  confirmation  of  a 
contract  which  had  previously  been  concluded  between 
the  parties,  and  that  therefore  the  cancellation  was  of  no 
force  and  effect.  Therefore,  bearing  in  mind  the  rules 
concerning  the  nature  of  a  summary  judgment  and  the 
rules  applicable  to  e\'idence  submitted  on  a  motion  for 
a  summary  judgment,  appellee  will  consider  all  of  the  evi- 
dence produced  by  appellant  to  show  that  this  contention 
of  a])])ellant  is  entirely  without  merit. 
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IV. 

The  Evidence  Presented  by  Appellant  Does  Not  Show 
the  Formation  of  a  Contract. 

The  law  regarding  the  formation  of  a  contract  is  al- 
most axiomatic.  For  the  purpose  of  this  argument  it  is 
sufficient  to  say  that  the  simple  essentials  to  the  forma- 
tion of  a  contract  are:  proper  parties,  legal  subject  mat- 
ter, consideration,  and  consent  or  a  meeting  of  the  minds. 
In  6  Cal.  Jur.  41  it  is  stated: 

"Assent  of  at  least  two  minds  to  each  and  all  of 
the  essentials  of  the  agreement  is  required;  and  it  is 
only  upon  evidence  of  such  assent  that  the  law  en- 
forces the  terms  of  a  contract  or  gives  a  remedy  for 
a  breach  of  it."     (ItaHcs  ours.) 

Consent  is  manifested  by  an  offer  or  proposal  by  one 
party  and  an  absolute  and  unqualified  acceptance  of  the 
terms  of  the  offer  by  the  other.     (6  Cal.  Jur.  62.) 

In  this  connection  it  is  to  be  noted  that  while  prelim- 
inary negotiation  may  ultimately  blossom  into  a  binding 
contract,  yet  there  is  no  enforceable  contract  until  the 
minds  of  the  parties  have  finally  met  and  there  has  been 
an  offer  and  unqualified  acceptance  at  least  of  all  the  es- 
sential terms  and  elements  of  the  contract.  (6  Cal.  Jur. 
24:  Toms.  v.  Hellman.  115  Cal.  App.  74  ,1  Pac.  (2d)  31; 
Kerr  Glass  Mfg.  Corp.  v.  Arden  Sales  Corp.,  61  Cal. 
App.  (2d)  55,  141  Pac.  (2d)  938.) 

It  is  the  contention  of  appellee  that  applying  the  above 
rules  of  law  to  all  of  the  evidence  properly  submitted  by 
appellant,  it  can  be  said  as  a  matter  of  law  that  no  con- 
tract was  ever  consummated  between  the  parties  to  this 
suit.  Tn  arguing  this  contention  appellee  will  analyze  each 
communication  written  or  oral,  testified  to  or  produced  by 
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appellant  in  chronolog-ical  order,  but  will  group  them  in 
two  groui)s  for  the  sake  of  convenience.  The  first  group 
will  consist  of  communications  directly  between  appellant 
and  appellee;  and  the  second  group  will  consist  of  com- 
munications between  appellant  and  M.  D.  Weiner,  the 
agent. 

A.     Communications    Directly     Between     Parties. 

(1)  Letter  of  May  20.  1944,  From  Appellee  to  Appellant. 

[Plflf's  Ex.  E;  Tr.  p.  58.] 

This  letter  is  properly  characterized  on  page  17  of  ap- 
pellant's opening  brief  as  a  letter  of  inquiry  solely.  It 
discloses  the  parties  to  the  transaction  and  makes  an  in- 
quiry regarding  the  subject  matter  of  the  transaction. 

(2)  Telephone  Cotn'ersation  Betzveeii  Appellant  and  Mr. 
Lilien,  President  of  Appellee,  on  .hine  5.  1944  [Tr. 
pp.  27,  43,  46 \  and  Letter  of  June  5,  1944,  From 
Appellant  to  Appellee.     [Plfif's  Ex.  C;  Tr.  p.  57.] 

These  two  communications  will  be  considered  together, 
because  the  letter  purports  to  contain  a  recital  of  the  tele- 
piione  conversation.  It  is  claimed  by  appellant  (App.  Op. 
Hr.  \)\).  17  and  18)  that  the  telephone  conversation  con- 
cluded in  a  "verbal  agreement"  and  a  "meeting  of  minds." 
This  is  directly  contradicted  by  appellant's  own  letter  of 
June  5th,  which  was  purportedly  written  after  the  con- 
\ersation  and  in  which  he  states  in  the  last  paragraph 
thereof,  "Please  wire  me  as  soon  as  you  know  whether  or 
not  you  desire  these  1400  cases  Suarez  Brandy.''  How 
could  there  possibly  have  been  any  meeting  of  minds  when 
one  of  the  parties  didn't  even  know  whether  he  wanted 
to  enter  into  any  transaction  concerning  the  subject  mat- 
ter ? 
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However,  to  resolve  any  possible  doubt  in  appellant's 
favor,  let  us  examine  every  shred  of  evidence  presented 
by  him  concerning  the  abo\e  telephone  conversation  and 
arrive  at  its  legal  effect.     That  evidence  is  as  follows: 

In  his  deposition  appellant  testified   [Tr.  p.  27]  : 

"Q.  What  if  anything  did  you  do  with  reference 
to  that  letter?  A.  Well,  first  of  all  I  had  a  long 
distance  telephone  call  put  in  to  Mr.  Aaron  Lilien  in 
Los  Angeles,  in  which  I  discussed  this  letter.  I  told 
him  we  had  a  shipment  of  brandy  of  which  there 
were  originally  1500  cases,  of  which  there  was  1400 
left  available  for  sale.  That  it  had  been  passed  by 
the  Food  and  Drug  Administration  of  the  United 
States  Government,  and,  therefore,  could  meet  all 
the  requirements  of  his  letter  of  May  20th.  T  further 
told  him  that  I  could  send  him  a  photostat  of  this, 
and  that  it  would  not  be  necessary  for  the  merchan- 
dise to  be  reexamined  in  California  by  any  Federal 
or  State  authorities  that  they  had.  I  then,  having 
hung  up  the  'phone,  had  a  photostat  made  and  wrote 
him  a  letter  in  which  I  confirmed  our  telephone  con- 
versation." 

[Tr.  p.  43]: 

"Q.  The  8th  of  June  1944?  A.  Not  only  that, 
when  1  talked  to  Lilien  on  the  5th  he  asked  me  to 
please,  not  to  sell  the  merchandise  to  anybody  else; 
to  put  it  aside  for  him     *     *     *" 

[Tr.  p.  46] : 

"Q.  I  mean  it  is  the  case  in  this  instance  too? 
A..  No,  it  was  not  because  I  agreed  with  Lilien  on 
the  phone  on  the  morning  or  afternoon  of  June  5th 
to  accept  his  order,  and  agreed  to  put  aside  1400  cases 
and  not  sell  it  to  anybody  else." 


[Tr.  p.  48]  : 

"Q.  Did  you  issue  any  instructions  to  Wciner 
that  any  order  must  be  noncancellable  and  a  clieck 
deposited,  that  the  company  check  must  accompany 
the  order  ?  A.  All  I  can  remember  of  the  case — I 
am  speaking"  again  from  memory  now,  because  I 
don't  have  any  papers  in  front  of  me  that  would 
refresh  my  memory — I  remember  stating  to  Lilien  on 
the  telephone  on  June  5th,  to  send  me  in  a  check  as 
evidence  of  good  faith." 

In  addition  to  the  above  testimony  the  letter  of  June 
5th,  1944  [Plft's  Ex.  C;  Tr.  p.  57],  is  all  the  evidence 
by  appellant  regarding  that  conversation. 

It  is  immediately  evident  that  not  one  single  word  was 
mentioned  between  the  parties  during  that  conversation, 
or  in  the  letter,  concerning  one  of  the  most  vital  and  es- 
sential elements  of  any  contract  to  purchase  goods,  to-wit  : 
the  consideration  or  price  to  be  paid  therefor.  The  most 
that  can  be  said  for  the  conversation,  giving  appellant 
every  ])enetit  of  doubt,  is  that  the  parties  agreed  upon  the 
(juantity  of  goods  to  be  involved  in  the  transaction,  but 
that  uj)  to  this  point,  there  being  no  mention  as  yet  of 
the  ])rice  to  be  paid  for  the  goods,  the  entire  transaction 
was  still  in  the  process  of  preliminary  negotiation.  It  is 
noteworthy  that,  although  a  deposit  check  is  mentioned,  it 
does  not  e\en  appear  in  what  sum  the  check  should  be. 

(3)    The  Purchase  Order  of  June  12,  1944. 
[Plff's  Ex.  A;  Tr.  p.  54.] 

This  is  the  first  document  which  sets  forth  all  the  terms 
of  the  j)r(i])osed  contract.  It  supplies  that  essential  of  a 
contract  which  was  entirely  missing  in  previous  communi- 
cations between  the  parties,  to-wit,  the  price  of  the  goods. 
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But,  as  pointed  out  in  prior  arguments  in  this  brief,  it 
constitutes  only  an  offer;  and  until  there  has  been  a  com- 
munication by  the  offeree  of  a  consent  thereto,  it  cannot 
constitute  an  enforceable  contract.  Thus,  granting,  for 
the  sake  of  argument,  that  the  minds  of  the  parties  had 
previously  met  upon  the  parties  to  the  transaction,  and 
the  subject  matter  or  goods  involved  in  the  transaction, 
at  this  point  there  has  not  yet  been  a  meeting  of  minds 
as  to  the  consideration  to  be  paid.  This  document  could 
not  possibly  constitute  a  confirmation  or  acceptance,  be- 
cause it  contains  a  condition,  the  price,  which  has  not 
hitherto  appeared  in  the  negotiations  between  the  parties. 

(4)    The  Telegram  of  Cmicellation  of  June  14,  1944. 
[Plff's  Ex.  D:  Tr.  p.  58.] 

This  document  is  a  complete  cancellation  of  the  offer 
contained  in  the  Purchase  Order  above,  and  was  received 
by  the  appellant  a  few  hours  after  receipt  of  the  order 
and  before  appellant  had  even  deposited  the  check  which 
accompanied  the  order.  Appellant  concedes  that  at  the 
time  he  received  this  telegran]  he  had  not  had  time  to  com- 
municate any  acceptance  of  the  order  to  appellee:  and  as 
pointed  out  elsewhere  in  this  brief,  an  offer  may  be  re- 
voked at  any  time  before  acceptance  is  communicated  to 
the  offeror.  Therefore,  at  this  point  the  transaction  was 
lawfully  concluded  without  formation  of  any  contract. 

It  might  be  noted  that  so  long  as  a  party  has  the  right 
to  cancel  an  offer,  the  reason  or  lack  of  reason  for  the 
cancellation  is  entirely  immaterial  and  without  legal  effect. 

Section  16(S2,  et  seq.,  Civil  Code  of  California,  cited  by 
appellant,  concerns  rescission  and  cancellation  of  contracts 
cUid  is  not  applicable  in  the  face  of  the  contention  that  no 
contract  was  ever  entered  into. 
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(5)    The   Letter   of  June  29,    1944,   From   Appellant   to 
Appellee.      [Plffs   Ex.   F;   Tr.   pp.   60-61. J 

If  not  for  the  cancellation  of  the  order  of  June  12, 
1944,  this  letter  might  have  constituted  an  acceptance  of 
the  order,  if  it  were  held  to  be  within  a  rea.sonable  time. 
However,  in  view  of  the  fact  that  it  was  mailed  15  days 
after  receipt  of  the  telegram  of  cancellation,  it  cannot  pos- 
sibly have  any  effect  upon  the  question  of  whether  a  con- 
tract was  created  between  the  parties. 

B.       COAIMUNICATIONS     BETWEEN     APPELLANT     AND     M. 

D.  Weiner,  the  Agent. 

Before  proceeding  to  analyze  the  communications  be- 
tween api^ellant  and  M.  D.  Weiner,  the  appellee  desires 
to  make  the  point  that  these  communications,  consisting 
of  a  letter  and  several  telegrams,  are  inadmissible  against 
appellee  because  as  to  the  appellee  they  are  purely  hearsay 
and  self  serving. 

It  is  a  well  settled  principle  of  law  that  a  person  is  not 
bound  by  the  acts  or  declarations  of  another,  unless  that 
other  is  an  agent  of  the  person  sought  to  be  bound,  and 
that  e\idence  of  such  acts  or  omissions  are  not  admissible 
in  evidence  unless  at  least  prinm  facie  evidence  of  the 
agency  is  first  presented. 

10  Cal  Jur.  322; 

California    Code    of   Ciril    Procedure.    Sec.    1870, 
Subd.  5; 

Harris  v.  Miller.  196  Cal.  8,  235  Pac.  981 : 

Sivausou  V.  Sicw.  124  Cal.  App.  519,  12  Pac.  (2c]) 
1053. 
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The  obvious  exception  to  this  rule  is  made  in  such  cases 
where  the  person  sought  to  be  bound  consented,  either  ex- 
pressly or  impliedly,  to  the  acts  or  declarations  of  the  other 
party. 

It  is  submitted  that  in  this  case  appellant  has  failed  to 
present  any  evidence  that  M.  D.  Weiner  was  the  agent 
of  appellee  or  had  any  authority  to  bind  appellee,  or  that 
appellee  had  any  knowledge  of  any  communications  be- 
tween appellant  and  M.  D.  Weiner,  and  that  therefore 
none  of  those  communications  would  be  admissible  at  any 
trial  of  this  action;  and  in  accordance  with  authorities 
previously  cited  herein,  are  not  properly  to  be  considered 
on  a  motion  for  summary  judgment. 

Appellant  in  his  opening  brief  (p.  17)  states  that  one 
of  the  issues  in  this  case  was  "whether  Weiner  acted  in 
the  transaction  on  behalf  of  appellant  only  or  was  the 
agent  of  both  parties."  But  nowhere  in  his  argument 
does  he  point  out  any  evidence  of  the  agency  on  behalf 
of  appellee  or  the  scope  of  authority  of  the  purported 
agent,  except  the  fact  that  Weiner's  letter  of  June  7th, 
1944  [Tr.  p.  62]  purported  to  ans\yer  appellant's  letter 
of  June  5th,  1944  [Tr.  p.  57]  to  appellee.  But  a  glance 
at  Mr.  Weiner's  letter  reveals  the  following  facts: 

(a)  It  is  not  written  on  appellee's  stationery; 

(b)  It  has  a  return  address  different  than  that  of 
appellee ; 

(c)  It  is  not  signed  by  Mr.  Weiner  on  behalf  of  ap- 
pellee ; 

(d)  The  letter  itself  states  the  only  purpose  for 
which  appellant's  letter  of  June  5th  was  handed 
to  Weiner,  to-wit,  **to  clear  with  the  California 
Pure  Food  and  Drug  Office"; 
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(e)  On  the  lower  left  hand  corner  appears  the  nota- 
tion that  copies  of  the  letter  were  mailed  to  a 
Mr.  Martin  B.  Lane  and  Mr.  J.  T.  Laird  III, 
but  no  indication  appears  that  any  copy  was  ever 
sent  to  appellee,  or  that  the  letter  was  ever 
brought  to  appellee's  attention. 

Such  a  letter  does  not  constitute  prima  facie  evidence 
that  Mr.  Weiner  had  authority  to  bind  appellee  in  any 
manner  whatsoever,  and  certainly  not  in  the  purchase  of 
$40,000.00  worth  of  merchandise. 

]t  must  be  remembered  that  Mr.  Weiner  had  a  personal 
interest  in  this  transaction.  He  stood  to  earn  a  commis- 
sion on  it.  And  it  was  therefore  in  his  own  interest  to 
clear  the  merchandise  with  the  California  authorities. 

In  the  a|)pellant's  deposition  [Tr.  p.  44]  appellant  seems 
to  base  his  claim  that  his  own  agent  [Tr.  p.  43]  was  also 
the  agent  of  appellee  upon  the  ground  that  appellee's  letter 
of  May  20,,  1944  [Plfif's  Ex.  E:  Tr.  p.  58],  was  dictated 
by  Mr  Weiner,  and  stated  that  Mr.  Weiner  was  familiar 
with  the  Portuguese  Brandy  problem.  Although  the  let- 
ter w  as  dictated  by  Mr.  Weiner,  it  was  not  signed  by  him, 
indicating  that  he  did  not  even  have  authority  to  sign  a 
letter  of  inquiry  on  behalf  of  appellee.  Furthermore,  the 
letter  is  addressed  to  appellant  and  where  it  refers  to  Mr. 
Weiner,  it  refers  to  him  as  "your  rei)resentative.'"  Tt 
certainly  should  not  be  surprising  to  appellant  that  their 
own  California  representative  in  the  sale  of  Portuguese 
r)randy  should  be  familiar  with  the  Portuguese  Brandy 
problem  in  California,  or  the  Portuguese  Brandy  problem 
of  his  customers.  Tf  he  had  not  made  himself  familiar 
with  those  problems  he  would  be  a  bad  salesman.  But 
ol)viously  the  fact  that  he  did  know  the  problems  connected 


with  the  sale  of  the  merchandise  he  handled  is  no  evidence 
that  he  is  the  agent  of  his  customers.  It  is  also  obvious 
that  the  reason  he  dictated  the  letter  of  May  20th,  1944, 
was  because  the  Portuguese  Brandy  problem  in  Califor- 
nia was  a  complicated  one,  and  he  was  familiar  with  it, 
and  for  no  other  reason. 

In  short,  the  only  force  of  this  letter  in  connection  with 
the  relation  of  Mr.  Weiner  to  appellee  can  be  stated  in 
the  words  of  appellant  himself  [Tr.  p.  44]  :  "Why  it 
would  indicate  that  he  had  some  confidence  in  the  man." 

The  only  other  testimony  concerning  the  agency  of  M. 
D.  Weiner  to  appellee  is  regarding  the  so  called  custom 
and  usage  in  the  trade.  [Tr.  p.  45.]  This  question  is  not 
touched  upon  in  the  argument  in  appellant's  brief,  and 
therefore  may  be  sufficiently  answered  by  the  following 
quotation  from  25  C.  J.  S.  106-107: 

"Proof  of  usage  is  admitted  only  zvhen  the  agency 
has  been  first  shown,  and  then  not  to  enlarge  the 
powers  of  the  agent  but  only  to  show  the  extent 
of  the  powers  actually  conferred."     (Italics  ours.) 

It  is  also  well  to  point  out  in  support  of  appellee's  con- 
tention that  there  is  no  proof  in  the  record  that  Mr. 
Weiner  was  appellee's  agent  that: 

(a)  At  no  time  did  Mr.  Weiner  sign  any  documents 
on  behalf  of  appellee; 

(b)  There  is  no  evidence  of  any  kind  that  Mr. 
Weiner  ever  told  appellant  that  he  was  an  agent 
of  appellee; 

(c)  There  is  no  evidence  of  any  kind  whatsoever 
that  appellee  ever  told  appellant  that  Mr.  Weiner 
was  appellee's  agent; 
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(d)  The  evidence  shows  that  appellant  was  paying 
a  commission  to  Mr.  Weiner,  but  no  evidence 
whatsoever  that  appellee  was  paying  any  com- 
pensation of  any  kind  to  Mr.  Weiner. 

(e)  The  affidavits  of  Mr.  Weiner  fTr.  p.  19|.  of 
Mr.  Lilien,  President  of  appellee  |Tr.  p.  17], 
and  of  Mr.  Rose,  Vice  President  of  appellee 
[Tr.  p.  15 J,  all  deny  that  any  agency  relation 
ever  existed  between  Mr.   Weiner  and  appellee. 

Further  in  connection  with  this  point,  there  is  no  evi- 
dence of  any  kind  whatever  that  appellee  had  any  knowl- 
edge of  any  of  the  communications  between  the  appellant 
and  Mr.  Weiner;  and  Mr.  Weiner  himself  in  his  affidavit 
[Tr.  p.  20],  states  that: 

"All  communications  between  this  affiant  and  plain- 
tiff were  carried  on  by  affiant  as  plaintiff's  salesman, 
and  without  consent  or  knowledge  of  defendant." 

In  view  of  the  foregoing,  it  is  submitted  that  there  is 
no  showing  of  any  kind  that  Mr.  Weiner  ever  was  the 
agent  of  appellee;  and  that,  therefore,  in  accordance  with 
the  authorities  above  quoted,  any  communications  between 
Mr.  Weiner  and  appellant  would  be  inadmissible  at  a  trial 
and  are  therefore  improperly  taken  into  consideration  (mi 
a  motion  for  a  summary  judgment. 

However,  at  the  risk  of  being  superfluous,  and  only  be- 
cause this  is  an  appeal  from  a  summary  judgment,  appel- 
lee will  present  his  argument  on  the  question  of  the  legal 
effect  of  these  communications,  if  any.  in  event  it  might 
be  held  that  they  could  possibly  be  admissible. 
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(1)  Weiner's  Letter  to  Appellant  of  June  7 ,  1944.     [Tr. 
p.  62.] 

It  is  submitted  that  the  only  effect  of  this  letter 
is  to  advise  appellant  that  their  letter  of  June 
5th  had  been  handed  to  Mr.  Weiner  for  checking 
with  the  CaHfornia  authorities,  and  also  to  advise  ap- 
pellant that  Mr.  Weiner  was  about  to  send  them  a 
wire.  No  mention  is  made  in  this  letter  regarding 
the  price  at  which  the  liquor  was  to  be  sold,  or 
whether  appellee  ever  authorized  Weiner  to  send  the 
wire. 

(2)  Weiner's   Telegram   to   Appellant   of  June   7,    1944 

[Tr.  p.  63]: 

Here  again  there  is  no  mention  of  any  price  that  the 
liquor  was  to  be  sold  for.  The  telegram  does  request  a 
confirmation  by  the  appellant  to  the  appellee. 

(3)  The  Purported  Confirmation  of  Foregoing  Telegram 

by  Appellant  [Tr.  pp.  28  and  40]  : 

This  evidence  is  not  cognizable  by  the  Court  in  connec- 
tion with  a  motion  for  summary  judgment,  for  the  reason 
that  it  purports  to  present  testimony  of  the  contents  of 
a  written  document  in  violation  of  Rule  56(e)  of  the  Fed- 
eral Rules  of  Civil  Procedure,  which  rule  states  that 
"sworn  or  certified  copies  of  all  papers  or  parts  thereof 
referred  to  in  an  affidavit  shall  be  attached  thereto,  or 
served  therewith."  Also  refer  to  the  quotation  from 
Walling  v.  Fairmont  Creamery  Co.,  139  Fed.  (2d)  318, 
supra. 
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The  only  cxplanatitm  tor  failure  to  offer  the  telegram, 
or  a  copy  thereof,  appears  in  Mr.  Bernon's  deposition 
[Tr.  p.  40J,  as  follows: 

"Q.  Do  you  have  a  copy  of  that  wire?  A.  No, 
I  haven't  got  it  right  now.  I  also  received  shipping 
instructions." 

No  other  explanation  for  the  absence  of  the  written 
document  is  given  in  Mr.  Bernon's  subsequent  affidavit. 
[Tr.  p.  69.] 

It  might  also  be  noted  that  Mr.  Bernon  in  his  testi- 
mony ITr.  \).  40],  did  not  even  know  whether  this  tele- 
gram was  sent  to  Mr.  Weiner  in  care  of  appellee  or  to 
Mr.  W'einer's  home.  No  effort  was  evidently  made  to 
obtain  a  copy  from  the  telegraph  agency  which  transmit- 
ted the  wire. 

Under  the  circumstances,  it  is  submitted  that  the  evi- 
dence of  this  communication  constitutes  no  evidence  at  all ; 
and  e\en  if  it  possibly  might  have  been  given  some  legal 
effect,  it  is  not  properly  before  the  Court  and  therefore 
cannot  be  given  any. 

(4)    Tclcqvaui   b\  Weiner  to  Appellant  on  June  9,   1944 

[Tr.  p.  65]: 

Jn  this  telegram  Mr.  Weiner  set  forth  substantially  the 
terms  of  the  purchase  order  subsequently  executed  by  ap- 
l)ellee.  and  also  mentions  a  letter  of  May  18th,  which 
indicates  he  re])resented  the  appellant  even  before  the 
transaction  with  appellee  started.  At  the  end  of  this  tele- 
gram Mr.  Weiner  states: 

"Please  confirm  by  wire  or  mail  and  oblige." 
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It  is  a  significant  fact  that  there  is  no  evidence  of  any 
kind,  admissible  or  otherwise,  presented  by  appellant  to 
the  efifect  that  he  ever  answered  or  confirmed  this  wire, 
and  it  is  the  only  communication  that  Mr.  Weiner  ever 
sent  to  appellant  which  sets  forth  the  essential  elements 
of  a  contract. 

It  thus  appears  that  not  only  were  these  communications 
between  Weiner  and  appellant  not  admissible  in  evidence, 
and  therefore  not  properly  considered  by  the  Court  in 
passing  on  the  motion  for  a  summary  judgment,  but  that 
they  also  are  of  no  legal  effect  in  support  of  any  conten- 
tion that  a  contract  had  been  executed  between  the  parties 
to  this  action. 

It  should  also  be  noted  at  the  conclusion  of  this  argu-- 
ment,  that  all  evidence  of  communications  between  the  ap- 
pellant and  Weiner  was  objected  to  by  Counsel  for  ap- 
pellee at  the  time  of  the  deposition.     [Tr.  p.  28.] 

Conclusion. 

Appellee  has  attempted  in  this  brief  to  analyze  every 
bit  of  evidence  presented  by  appellant,  in  order  to  show 
that  no  contract  was  ever  made  between  the  parties  to 
this  action. 

Appellee  has  not  attempted  to  argue  the  question  of 
damages;  for  while  it  is  very  well  established  law.  requir- 
ing no  citations,  that  the  question  of  damages  is  never 
settled  in  a  motion  for  sum.mary  judgment,  that  is  espe- 
cially so  in  this  case,  where  the  appeal  is  only  from  the 
judgment  granting  appellee's  motion  for  a  summary  judg- 
ment, in  which  motion  and  affidavits  in  support  thereof 
no  (juestion  is  raised  regarding  the  matter  of  damages. 
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Jt  is  submitted  that,  giving  the  appellant  the  benefit  of 
every  doubt  to  which  the  evidence  properly  presented  by 
him  mi^ht  be  entitled,  the  appellee  is  entitled  to  a  judg- 
ment as  a  matter  of  law. 

In  that  connection  it  is  well  to  note  that  the  fact  that 
appellant  has  himself  tiled  a  motion  for  a  summary  judg- 
ment is  an  indication  by  him  that  he  has  presented  all  of 
the  evidence  available  to  him,  and  that  there  are  no  fur- 
ther issues  to  be  raised. 

Fox  V.  Johnson  &  Winsatt.  C.  C.  A.,  D.  C.  1942. 
127  F.  (2d)  729. 

The  action  of  the  District  Court  of  Appeals  in  grant- 
ing appellee's  motion  for  a  summary  judgment  thereon 
should  be  Affirmed. 

Respectfully  submitted, 

BeHRSTOCK  &  RUDNICK, 

By  Ben  H.  Rudnick, 
Attorneys  for  Appellee. 


No.  11057 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Imported  Liquors  Company,  a  partnership. 

Appellant, 

vs. 

Los  Angeles  Liquor  Comi'any,  Inc.,  a  corporation. 

Appellee. 


APPELLANT'S  CLOSING  BRIEF. 


Ezra  K.  Shapiro, 
S.  K.  Walzer, 
540  Guardian  Building,  Cleveland,  Ohio, 

Benjamin,  Lieberman  &  Elmore, 
1009  Commercial   Exchange   Building, 
Los  Angeles  14,  California, 

Attorneys  for  Appelant. 


»ne  TR.  Sm. 


Parker  &  Company,  Law  Printers.  Los  Angeles.     Plione  ' 

SEP  8  - 1945 


TOPICAL  INDEX. 


FAGK 


I. 

Comment  on  statement  of  case 1 

II. 
Summary   judgment   rules 1 

III. 
The  entire  record  must  be  considered 2 

IV. 

The  record  reveals  a  binding  contract 4 

1.  Price  of  the  goods  sufftciently  appears 4 

2.  The   agency   of    Weiner 8 

Conclusion    11 


TABLE  OF  AUTHORITIES  CITED 

Cases.  page 

Barton  v.  Studebaker  Corporation  of  America,  46  Cal.  App.  707, 

189  Pac.   1025 : 10 

Dickerman   v.    Ohashi    Importing    Co.,    63    Cal.    App.    101,    218 

•  Pfec.  458  7 

Great  Western  Distillery   Products,   Inc.  v.  J.   A.  Wathen   Dis- 
tillery Company,  10  Cal.  (2d)  442,  74  Pac.  (2d)  745 7 

McDonnell  v.  California  Lands,  Inc.,  15  Cal.  (2d)  344 10 

New  York  Indemnity  Company  v.  Western  Loan  and  Building 

Company,  139  Cal.  App.  219 10 

Statutes. 

Rules  of  Civil  Procedure,  Rule  8(a)(2) 3 

Rules  of  Civil  Procedure,  Rule  8(e)(1) 3 

Rules  of  Civil  Procedure,  Rule  33 4 

Rules  of  Civil  Procedure,  Rule  56(c) 1,  2 

Textbooks. 

2  American  Jurisprudence,  p.  351 10 

1    California  Jurisprudence,  p.  696 10 

1   California  Jurisprudence,  pp.  697,  698 10 

1    California  Jurisprudence,  p.  865 10 


No.  11057 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Imported  Liquors  Company,  a  partnership, 
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vs. 

Los  Angeles  Liquor  Company,  Inc.,  a  corporation, 

Appellee. 


APPELLANT'S  CLOSING  BRIEF. 


I. 

Comment  on  Statement  of  Case. 

Appellee's  "Statement  of  Case"  (Rep.  Br.  pp.  1,  2)  is 
a  fragmentary  argumentative  condensation  of  the  facts. 
Appellant's  "Statement  of  the  Case"  (App.  Op.  Br.  pp. 
3  to  13)  may  be  assumed  to  be  correct,  since  appellee  has 
not  taken  exception  to  any  part  of  it. 

II. 
Summary  Judgment  Rules. 

We  find  no  fault  with  the  rule  which  captions  this 
portion  of  Appellee's  Brief,  that  is,  that  a  summary  judg- 
ment is  proper  if  nothing  but  questions  of  law  are  in- 
volved and  the  questions  must  be  resolved  in  favor  of  the 
moving  party. 

This  case,  however,  does  not  come  within  this  rule  for 
there  were,  in  the  language  of  Rule  56(c),  Rules  of  Civil 
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Procedure,   "genuine   issues  as  to  material  facts,"   which 
appellee's  extensive  argument  serves  only  to  confirm. 

We  reemphasize  the  rules  that  a  defendant  is  not  en- 
titled to  a  summary  judgment  unless  the  facts  conceded 
show  the  right  to  a  judgment  with  such  clarity  as  to  leave 
no  room  for  controversy;  that  plaintifif  would  not  be 
entitled  to  recover  under  any  circumstances;  and  that  it 
was  not  the  intention  of  the  rule  that  a  case  should  be 
tried  by  affidavits  as  a  substitute  for  trial  in  open  court 
(App.  Op.  Br.  pp.  15,  16)  of  which  appellee  has  made  no 
criticism. 

III. 
The  Entire  Record  Must  Be  Considered. 

Nor  do  we  find  fault  with  the  rule  of  law  that  a  mere 
ofifer  to  buy  goods  may  be  revoked  before  acceptance. 

This  rule  of  law  is  correct,  but  in  applying  it,  appellee 
has  lifted  out  of  the  complaint  the  purchase  order  of  June 
12,  1944,  and  utterly  ignored  all  preceding  transactions, 
including  the  long  distance  telephone  call,  the  telegrams 
and  correspondence. 

The  case  cannot  thus  be  restricted  to  the  complaint 
alone.  Rule  56(c),  Rules  of  Civil  Procedure,  provides 
for  full  consideration  of  the  "pleadings,  depositions,  and 
admissions  on  file,  together  with  the  affidavits"  on  a 
motion  for  summary  judgment. 

We  need  not  have  set  forth  in  the  complaint  all  of  the 
preliminary  negotiations  and  correspondence — the  ultimate 
facts  alone  are  sufficient.  Preliminary  negotiations  and 
correspondence  and  such  evidence  as  may  be  relevant  are 
admissible  at  the  trial  in  support  of  the  complaint  or  to 
rebut  any  affirmative  allegation  of  the  answer. 
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Rule  8(a)(2),  Rules  of  Civil  rrocedure.  provides  that 
a  pleading-  shall  set  forth  "a  short  and  plain  statement  of 
the  claim  showing  that  the  pleader  is  entitled  to  relief." 

Rule  8(e)  (1)  provides  that  "each  averment  of  a  plead- 
ing- shall  be  simple,  concise  and  direct." 

Appellee's  argument  (Rep.  Br.  p.  6)  concerning  appel- 
lant's use  of  the  word  "non-cancellable"  is  of  no  force, 
because  at  most  the  word  is  surplusage  and  unnecessary 
to  appellant's  cause  of .  action ;  a  binding  agreement  be- 
tween two  persons  cannot  be  "cancelled"  except  in  the 
manner  provided  by  law. 

Appellee's  argument  (Rep.  Br.  p.  6)  concerning  appel- 
lant's delay  in  answering  the  wire  of  cancellation  likewise 
is  of  no  force,  for  first,  there  was  no  obligation  to  reply 
thereto;  second,  Mr.  Bernon  testified  that  he  made  some 
effort  thereafter  to  get  ahold  of  Weiner  about  it,  and  he 
was  out  of  town  for  a  while  [Tr.  pp.  38,  39] ;  and  third, 
he  had  already  made  arrangements  for  segregating  the 
brandy  and  delivering  it  to  appellee  [Tr.  pp.  33,  34,  36, 
39,  42]. 

Appellee's  argument  (Rep.  Br.  p.  6)  that  there  is  noth- 
ing in  the  affidavit  or  deposition  of  appellant  to  indicate 
that  Weiner  was  authorized  to  bind  appellant  by  accept- 
ance of  the  order  is  met  by  (1)  the  fact  that  a  mutual 
binding  agreement  was  reached  over  the  telephone  between 
the  parties  directly,  and  the  correspondence  confirms  this; 
(2)  Bernon  testified  that  the  custom  of  confirmation  was 
dispensed  with  by  the  direct  dealing  of  the  parties  over  the 
telephone  [Tr.  pp.  45,  46,  47]  :  and  (3)  the  contention 
assumes  that  Weiner  was  exclusively  ap])ellant's  agent — 
the  facts  show  that  he  was  the  mutual  agent  of  both 
parties — of  appellant  for  the  purpose  of  sale,  and  of 
appellee  for  the  purpose  of  purchase  [Tr.  pp.  45,  40]. 
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IV. 
The  Record  Reveals  a  Binding  Contract. 

Under  heading  IV  appellee's  principal  argument  re- 
sisting this  appeal  narrows  down  to  the  single  contention 
that  no  binding  contract  was  entered  into  because  (1) 
no  price  was  agreed  upon  and  (2)  the  communications 
between  appellant  and  Weiner  are  essential  to  prove  a 
contract  and  that  they  are  not  admissible  because  he  is 
appellant's  agent. 

1.     Price  of  the  Goods  Sufficiently  Appears. 

The  Appellee's  Reply  Brief  for  the  first  time  raises  the 
contention  that  price  was  not  agreed  upon.  Immediately 
following  the  filing  of  the  answer  appellant  requested 
appellee  to  answer  interrogatories  under  Rule  33,  Rules 
of  Civil  Procedure.  Appellant  asked  appellee  whether 
there  was  any  reason  for  endeavoring  to  cancel  the  order 
other  than  the  reason  set  forth  in  the  telegram  of  cancel- 
lation, that  Irven  Rose  sold  his  interest  in  the  Los  An- 
geles Liquor  Company.  The  answer  given  to  this  inter- 
rogatory under  oath  was : 

"There  was  still  some  doubt  in  our  minds  whether 
there  would  not  be  some  trouble  about  passing  the 
Brandy  with  the  California  authorities,  and  I  de- 
cided that  it  was  too  much  Brandy  to  order,  in  view 
of  the  fact  that  Mr.  Rose  was  leaving  the  Company." 
[Tr.  pp.  9,  11.] 

Nothing  about  no  meeting  of  minds  on  price. 

In  support  of  its  motion  for  summary  judgment  ap- 
pellee filed  the  affidavits  of  Rose  [Tr.  pp.  15,  16],  Lilien 
[Tr.  pp.  17,  18],  Weiner  [Tr.  pp.  19,  20]  and  a  supple- 
mental  affidavit   of    Lilien    [Tr.    pp.    74.   75].      There   is 
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nothing-  in  any  of  these  affidavits  to  the  eiTect  that  no 
price  was  agreed  upon.  In  his  supplemental  affidavit, 
Lilien.  in  short  fashion,  refers  to  the  long  distance  tele- 
phone conversation  with  Hernc^n — he  does  not  relate  the 
conversation  at  length. 

Appellee  filed  a  "Statement  of  Grounds  and  Points  and 
Authorities  in  Support  of  Motion  for  Summary  Judg- 
ment" fTr.  pp.  13,  14].  Nothing  appears  therein  con- 
cerning any  lack  of  agreement  about  price:  the  sole 
ground  on  which  the  motion  was  made  was  that  "an  order 
for  goods  or  chattels  is  merely  an  offer  to  buy,  not  a 
contract  to  sell  or  purchase"  and  that  an  order  or  offer 
is  revocable  before  acceptance. 

Appellee  filed  in  opposition  to  appellant's  motion  for 
summary  judgment  "Defendant's  Statement  in  Opposition 
to  Motion  for  Summary  Judgment"  fTr.  p.  73].  The 
sole  ground  stated  in  opposition  to  appellant's  motion  was 
that  the  order  "was  not  accepted  by  the  plaintiff  and  notice 
of  such  acceptance  given  to  defendant  prior  to  defendant's 
cancellation  thereof,  and  that  therefore  no  agreement  of 
sale  existed  between  the  parties."  Again,  nothing  about  no 
meeting  of  minds  on  price. 

Mr.  Bernon,  in  his  deposition,  related  in  somewhat 
cursory  fashion  his  telephone  conversation  with  Lilien 
|Tr.  p.  27],  did  not  purport  to  relate  in  detail  everything 
said.  Obviously,  price  was  either  taken  for  granted  by 
him  or  inadvertently  overlooked.  Hence,  the  reason  for 
the  rule  that  summary  proceedings  should  not  serve  to 
deprive  the  parties  of  opportunity  for  examination  and 
cross-examination  and  that  judgment  should  not  be 
granted  in  summary  proceedings  unless  the  plaintiff  would 
not  be  entitled  to  recover  under  any  circumstance. 


The  amount  of  the  deposit  required  by  appellant  appears 
in  Weiner's  letter  to  appellant  dated  June  7,  1944  [Tr.  p. 
62],  and  in  Weiner's  wire  to  appellant  dated  June  7,  1944 
[Tr.  p.  63].  In  his  wire  to  appellant  dated  June  9,  1944 
[Tr.  p.  65],  Weiner  gives  appellant  shipping  instructions 
and  clearly  states  the  purchase  price  at  $41.55  per  case. 
This  purchase  price  again  appears  in  appellee's  air  mail, 
special  delivery  "purchase  order"  to  appellant,  dated  June 
12,  1944  [Tr.  p.  54]. 

On  a  motion  for  summary  judgment  the  burden  is  on 
the  moving  party  to  show  affirmatively  that  he  is  entitled 
to  judgment  with  such  clarity  as  to  leave  no  room  for 
controversy  and  that  plaintiff  would  not  be  entitled  to 
recover  under  any  circumstances.  Has  appellee  met  these 
requirements?  Can  it  be  said  that  the  prime  element  of 
any  contract — price — was  not  thoroughly  understood  or 
agreed  upon  between  the  parties,  when  it  was  not  made 
the  subject  of  barter  or  dickering  in  the  extensive  corre- 
spondence in  the  record?  Can  it  be  said  that  a  plenary 
trial  with  examination  and  cross-examination  of  Lilien, 
Rose,  Weiner  and  Bernon  will  not  result  in  testimony 
that  price  was  not  at  any  time  discussed  or  agreed  upon? 

In  any  event  the  wire  of  Weiner  to  appellant  dated 
June  9,  1944,  and  the  purchase  order  of  appellee  to  appel- 
lant dated  June  12,  1944,  both  are  complete  as  to  price 
and  both  confirm  the  previous  telephone  conversation  and 
preliminary  correspondence  and  ripen  and  bind  them  into 
a  complete  contract. 

Moreover,  it  is  the  settled  law  that  where  no  price  is 
specified  in  a  contract  for  the  sale  of  goods,  whether 
executed  or  executory,  the  price  is  supplied  by  the  impli- 
cation that  a  reasonable  price  is  intended. 


In  Great  Western  Distillery  Produets,  Inc.,  v.  J.  A. 
Wathen  Distillery  Company,  10  Cal.  (2d)  442,  74  Pac. 
(2d)  745.  the  Supreme  Court  of  California  set  forth  the 
rule  as  follows : 

"The  defendant's  next  contention  is  that  the  con- 
tract was  fatally  uncertain  in  that  there  is  no  agree- 
ment as  to  the  ])rice  of  the  merchandise  to  be  sold 
by  the  defendant  and  purchased  by  the  plaintiff. 
There  is  no  fatal  uncerlainty  in  this  respect.  The 
rule  is  that  when  no  i)rice  is  specified  in  a  contract 
for  the  sale  of  goods,  whether  executory  or  executed, 
the  price  is  supplied  by  the  implication  that  a  reason- 
able price  is  intended.  (Dickerman  v.  Ohashi  Import- 
ing Co.,  63  Cal.  App.  101  (218  Pac.  458);  Williston 
on  Sales  (2d  ed,,  1924),  sec.  171.)  This  rule  was 
adopted  in  the  Uniform  Sales  Act  and  has  been  in- 
porated  into  our  law  by  section  1729  (4)  of  the  Civil 
Code,  which  provides  as  follows:  'Where  the  price 
is  not  determined  in  accordance  with  the  foregoing 
provisions  the  buyer  must  pay  a  reasonable  price. 
What  is  a  reasonable  price  is  a  (juestion  of  fact  de- 
pendent   on    the    circumstances    of    each    particular 


See,  also: 

Dickerman  v.  Ohashi  Importing  Co.,  6v3  Cal.  App, 
101  at  p.  106.  218  Pac.  458,  and  the  cases  and 
text  writers  therein  mentioned. 

Since  appellee  itself  in  its  purchase  order  fixed  $41.55 
per  case  as  the  purchase  price  it  can  hardly  now  deny  that 
that  is  a  reasonable  price  within  the  foregoing  rule. 
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2.     The  Agency  of  Weiner. 

Appellee  contends  that  Weiner  was  appellant's  agent 
and  therefore  all  communications  between  him  and  appel- 
lant are  inadmissible;  that  these  communications  are 
essential  to  the  proof  of  a  contract. 

We  submit  first  that  even  if  everything  concerning 
Weiner  is  omitted  from  the  case,  a  contract  is  proved. 
The  meeting  of  the  minds  of  the  parties  occurred  in  the 
telephone  conversation  on  June  5,  1944  [Tr.  pp.  27,  47] ; 
nothing  remained  except  to  produce  a  photostatic  copy 
of  approval  from  the  Food  and  Drug  Administration 
[Tr.  pp.  27,  47]  ;  this  was  done  at  once  by  the  letter  of 
June  5,  1944,  from  appellant  to  appellee  enclosing  the 
same  [Tr.  pp.  27,  57,  64]  ;  on  June  12,  1944,  appellee 
sent  to  appellant  its  purchase  order  with  deposit  [Tr.  pp. 
54,  56].  It  was  not  necessary  to  complete  the  contract 
that  this  must  have  been  accepted,  because  the  "deal"  was 
made  on  the  5th  of  June,  1944  [Tr.  pp.  45,  46,  47]. 
Appellant  in  the  meantime  had  segregated  and  made  the 
goods  available  for  delivery  to  appellee  [Tr.  pp.  33,  34, 
36,  39,  42]. 

We  submit  that  the  evidence  was  in  conflict  on  the  fact 
as  to  whether  Weiner  was  appellant's  agent  or  the  agent 
of  both  parties.  Appellee's  affidavits,  of  course,  all  assert 
that  Weiner  was  not  its  agent.  In  this  connection  it  is 
obvious  that  Weiner  was  by  no  means  an  impartial  wit- 
ness ;  his  affidavit  was  produced  by  appellee :  he  sided  with 
appellee;  he  was  not  subjected  to  cross-examination. 

Weiner's  contention  is  weakened  somewhat  by  the  state- 
rhent  in  his  affidavit  [Tr.  p.  19]  that  he  "has  been  a  sales 
agent  of  imported  wines,  brandies  and  liquors  for  various 
companies"  for  about  ten  years  and  that  [Tr.  p.  20]  he 
"has  had  other  dealings  with  defendant  in  the  purchase 


2Lnd  sale  of  liquors.  .  .  ."  (Emphasis  ours.)  It  is  true 
that  he  followed  this  up  with  the  self-serving  statement 
that  he  had  never  been  employed  by  defendant  but  the 
nature  of  his  dealings  in  the  jmrchase  and  in  the  sale  of 
liquors  with  appellee  does  not  appear. 

Bernon  testified  in  answer  to  a  question  whether  Weiner 
was  the  agent  of  the  appellee  as  follows: 

"A.  Let  me  answer  that  by  stating  that  it  has 
been  the  practice  in  the  liquor  industry  for  the  last 
few  years  for  agents  to  represent  sellers  and  at  the 
same  time  also  acting  as  agents  for  buyers,  due  to 
the  fact  that  the  buyers  have  been  unable  to  get 
enough  merchandise  to  satisfy  their  needs:  and  that 
is  the  general  practice  in  the  liquor  industry. 

0.  In  this  instance  he  was  going  to  collect  com- 
mission from  you?  A.  In  most  instances  they  col- 
lect the  commission  from  the  seller,  but  still  act  as 
an  agent  for  the  buyer.  In  fact,  some  of  the  agents 
which  we  have  had  were  paid  commissions  when  they 
came  to  us.  even  though  they  were  acting  as  agents 
for  certain  purchasers  in  the  country.  That  is  the 
usual  practice  since  the — since  the  stopping  of  dis- 
tillation by  the  Federal  Government  for  commercial 
use."     [Tr.  p.  45.] 

Rernon  further  testified  directly  that  Weiner  was  act- 
ing as  the  agent  for  both  parties  |Tr.  pp.  40.  41.  43,  26]. 

It  is  significant  to  note  also  that  ap}:)ellant's  letter  of 
June  5,  1944.  addressed  directly  to  appellee  fTr.  p.  57] 
was  not  answered  by  appellee:  Weiner  answered  it  by  his 
letter  of  June  7.  1944  [Tr.  p.  62].  stating:  'This  will 
acknowledge  receipt  of  your  letter  dated  June  5.  addressed 
to  the  Los  Angeles  Liquor  Company.     .     .     ." 
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The  fundamental  rules  applicable  are  as  follows: 

The  existence  of  an  agency  and  the  extent  of  an  agent's 
authority  are  questions  of  fact : 

1  Cal.  Jur.  697,  698; 
1  Cal.  Jur.  865. 

Agency  may  be  proved  by  circumstantial  evidence: 

McDonnell  v.  California  Lands,  Inc.,  15  Cal.  (2d) 
344; 

1  Cal.  Jur.  696; 

,  2  Am.  Jur.  351. 

A  court  is  not  bound  by  a  statement  of  a  party  as  to 
agency : 

New  York  Indemnity  Company  v.   Western  Loan 
and  Building  Company,  139  Cal.  App.  219. 

A  salesman  on  a  commission  basis  is  not  necessarily  an 
agent ;  in  the  cited  case  he  was  held  to  be  an  independent 
contractor : 

Barton  v.  Studebaker  Corporation  of  America,  46 
Cal.  App.  707,  189  Pac.  1025. 

It  thus  appears  that  the  question  of  Weiner's  agency 
to  appellee,  even  if  assumed  to  be  necessary  to  the  intro- 
duction of  communications  between  appellant  and  Weiner, 
was  a  highly  disputed  question  and  the  conflict  thereon  in 
itself  should  have  resulted  in  a  denial  of  the  motion. 
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Conclusion. 

The  appellee's  efforts  to  worm  out  of  a  binding  con- 
tract,   arrived    at    after    considerable    negotiations,    after 
api)ellant  set  aside  the  goods  and  lost  the  opportunity  of 
selling  them  favorably  elsewhere  after  the  liquor  holiday 
had  intervened  with  its  consequent  depreciation  in  price, 
on   the   flimsy   ground    first   assigned    (in   appellee's   tele- 
gram) that  Irven  Rose  was  no  longer  connected  with  the 
company,  then  on  the  ground   (in  the  answer)   that  ap- 
pellee had  not  made  a  contract  but  merely  offered  to  buy, 
then  on  the  ground  (in  the  answer  to  the  interrogatory) 
that   there   was   doubt    in   appellee's   mind   whether   there 
would  not  be  trouble  in  passing  the  brandy  with  Califor- 
nia authorities,  and   finally    (in  its   reply  brief)    that   no 
price   was   agreed   upon,   show^s   a  course   of   conduct   at 
variance   with    fair    dealing   and    should   not   receive    the 
stamp  of  approval  of  a  court  of  law. 

Respectfully  submitted, 

Ezra  K.  Shapiro, 
S.  K.  Walzer, 

Bentamin,  Lieberman  &  Elmore, 
Attorneys  for  Appellant. 
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Appellant  respectfully  petitions  for  a  rehearing  of  this 
court's  affirmance  of  the  judgment  of  the  trial  court  grant- 
ing appellee's  motion  for  summary  judgment. 

The  complaint  sought  recovery  of  the  purchase  price 
of  brandy  based  upon  an  agreement  alleged  to  have  been 
entered  into  on  June  12,  1944.  The  crux  of  this  court's 
opinion  is  in  the  statement  that  no  agreement  appears  to 
have  been  made  on  that  day.  The  court  expressly  refrained 
from  considering  the  negotiations  and  agreements  prior  to 
June  12,  1944,  stating  that  it  is  ''immaterial,  for  this  ac- 
tion was  not  based  on  any  agreement  made  prior  to  June 
12,  1944,  but  was  based  on  the  order  hereinabove  described 
— the  order  of  June  12.  1944.  No  prior  agreement  was 
mentioned  or  referred  to  in  the  complaint." 

In  this  we  think  the  court  adopted  an  outmoded  and  er- 
roneous construction  of  the  pleading  and  of  the  rule  re- 
lating to  the  admissibility  of  evidence.  We  think  the 
court  was  required  to  consider  the  prior  negotiations  and 
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agreements.  During  the  entire  period  involved,  only  one 
final  agreement  was  entered  into  between  the  parties — the 
evidence,  contained  in  the  affidavits,  deposition,  and  inter- 
rogatories, shows  that  only  one  subject  of  negotiation 
and  agreement  existed  between  them.  Whether  the  agree- 
ment was  entered  into  on  June  12,  1944,  or  the  day  be- 
fore or  after,  or  the  week  before  or  after,  it  would  have 
been  admissible  on  a  trial,  and  therefore,  should  have  been 
considered  by  the  trial  court  on  the  motion  for  summary 
judgment,  and  certainly  by  this  court,  on  appeal  there- 
from. 

Undoubtedly,  if  the  complaint  had  alleged  that  the  agree- 
ment was  entered  into  "on  or  about  June  12,  1944",  in- 
stead of  "on  June  12,  1944",  the  court  would,  under  the 
present  day  enlightened  construction  of  pleadings,  have 
ruled  that  evidence  of  a  contract,  containing  the  terms 
pleaded,  entered  into  a  week  before,  would  have  been  ad- 
missible in  support  of  the  complaint.  Since  the  statute 
of  limitations  is  not  involved,  since  only  one  agreement 
was  entered  into  between  the  parties  during  the  period 
involved,  since  the  facts  show  that  the  parties  obviously 
did  come  to  terms,  if  not  on  June  12,  1944,  then  a  few 
days  before,  further  confirmed  by  the  writing  of  June 
12,  1944,  how  is  appellee  prejudiced  or  misled  by  the  fail- 
ure to  plead  the  facts  with  precision? 

Rule  43(a)  of  the  Rules  of  Civil  Procedure  states: 

".  .  .  All  evidence  shall  be  admitted  which  is 
admissible  under  the  statutes  of  the  United  States, 
or  under  the  rules  of  evidence  heretofore  applied  in 
the  courts  of  the  United  States  on  the  hearing  of 
suits  in  equity,  or  under  the  rules  of  evidence  applied 
in  the  courts  of  general  jurisdiction  of  the  state  in 
which  the  United  States  court  is  held.  In  any  case, 
the  statute  or  rule  which  favors  the  reception  of  the 
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evidence  gorems  and  the  evidence  shall  be  presented 
according  to  the  most  convenient  method  prescribed 
in  any  of  the  statutes  or  rules  to  which  reference  is 
herein  made.     ..."     (Italics  ours.) 

The  Federal  decisions  uniformly  hold  that  the  Rules  of 
Civil  Procedure  provide  for  the  widest  admissibility  pos- 
sible under  State  or  Federal  law  of  relevant  evidence. 

Commercial  Banking  Corp.  v.  M artel,  123  F.  (2d) 
846  (C.  C  A.  2); 

National  Battery   Co.   v.   Levy,    126   F.    (2d)    Z2> 
(C.  C.  A.  8)5 

New    York   Life   Ins.    Co.    v.    Seighman,    140    F. 
(2d)  930  (C.  C.  A.  6); 

U .  S.  V.   Vehicular  Parking,  Ltd.,  52  Fed.   Supp. 
751  (D.  C.-Del.). 

The  California  state  law  on  the  subject  is  as  follows : 
Section  469,  Code  of  Civil  Procedure : 

"Variance  deemed  immaterial  unless  it  mis- 
led ADVERSE  PARTY  I  Order  TO  AMEND.  No  variance 
between  the  allegation  in  a  pleading  and  the  proof  is 
to  be  deemed  material,  unless  it  has  actually  misled  the 
adverse  party  to  his  prejudice  in  maintaining  his  ac- 
tion or  defense  upon  the  merits.  Whenever  it  appears 
that  a  party  has  been  misled,  the  court  may  order  the 
pleading  to  be  amended  upon  such  terms  as  may  be 
just." 

Section  470,  Code  of  Civil  Procedure : 

"Immaterial  variance,  how  provided  for. 
Where  the  variance  is  not  material,  as  provided  in  the 
last  section,  the  court  may  direct  the  fact  to  be  found 
according  to  the  evidence,  or  may  order  an  immediate 
amendment,  without  costs." 
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These  sections  have  been  liberally  construed  by  the 
state  court: 

Consolidated  Pipe   Co.  v.    Wolski,  211    Cal.    563, 
296  Pac.  277; 

Thompson  v,  M.  K.  &  T.  Oil  Co.,  5  Cal.  App.  (2d) 
117,  42  P.  (2d)  374; 

Ogden  v.  United  Bank  &  Trust  Co.,  206  Cal.  571, 
275  Pac.  430. 

In  Jaffe  v.  Stone,  18  Cal.  (2d)  146  at  153,  114  P. 
(2d)  335,  the  Supreme  Court  of  California  stated  that  the 
doctrine  that  "the  allegations  of  a  pleading  will  be  most 
strongly  construed  against  the  pleader  .  .  .  (has  been) 
.     .     .     long  repudiated  in  this  state." 

On  the  subject  directly  in  point  we  cite  the  following 
from  17  Corpus  Juris  Secundum  1164: 

"Although  precision  may  not  in  all  cases  be  ma- 
terial, the  day  on  which  the  contract  was  made  should 
be  alleged. 

''The  day  on  which  the  contract  was  made  must 
be  stated,  although  the  precise  day  may  not  be  ma- 
terial. The  general  principle  is  that  in  declaring  on 
a  parol  or  simple  contract,  the  day  when  the  contract 
is  alleged  to  have  been  made  is  not  material,  but  where 
time  is  a  vital  element  in  plaintiff's  case,  it  must  be 
alleged  with  certainty." 

Time,  of  course,  is  not  an  element  in  the  present  case — 
the  action  was  filed  well  within  any  statute  of  limitations. 

Some  of  the  California  cases  construing  Section  469, 
Code  of  Civil  Procedure,  are  as  follows : 

In  Wetmore  v.  City  of  San  Francisco,  44  Cal.  295,  it 
was  held  that  in  an  action  to  recover  money  an  allegation 
in  the  complaint  of  the  precise  date  the  money  became  due 
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is  not  a  material  one  and  the  plaintiff  may  prove  an  in- 
debtedness at  the  time  of  the  institution  of  the  suit. 

In  Bancroft  Co.  v.  Haslett,  106  Cal.  151,  39  Pac.  602, 
it  was  held  that  in  an  action  for  conversion  where  the  date 
of  the  conversion  was  alleged  to  be  July,  1892  and  the 
proof  showed  a  conversion  on  February  21,  1891,  the 
variance  was  immaterial. 

In  Biven  v.  Bostwick,  70  Cal.  639,  11  Pac.  790,  it  was 
held  that  in  an  action  to  enforce  a  promise  alleged  to  have 
been  made  on  a  certain  day,  the  plaintiff  was  entitled  to 
recover  on  proof  that  the  promise  was  made  at  any  time 
before  the  commencement  of  the  action;  he  need  not  have 
proved  that  it  was  made  on  or  about  the  time  alleged  in 
the  complaint. 

In  Hannel  v.  Bates,  12  Cal.  App.  (2d)  67,  54  P.  (2d) 
1132,  it  was  held  that  an  allegation  of  a  written  three  year 
extension  did  not  preclude  proof  of  a  two  year  extension. 

In  Johnson  v.  DeWaard,  113  Cal.  App.  417,  298  Pac. 
92,  it  was  held  that  where  the  plaintiff  pleaded  an  oral 
agreement,  evidence  of  a  written  agreement  did  not  preju- 
dice, nor  mislead,  the  defendant. 

In  this  connection  we  call  the  attention  of  the  Court  to 
the  fact  that  Rule  56(c)  of  the  Rules  of  Civil  Procedure 
provides  that  on  a  motion  for  summary  judgment  there 
should  be  considered  the  pleadings,  depositions,  admissions 
on  file,  and  affidavits — not  merely  the  complaint  alone. 

It  may  be  true,  as  the  court  in  its  opinion  says,  that  the 
complaint  contains  some  legal  conclusions  but  these  are 


mere  surplusage  and  ample  evidence  appears  in  the  affi- 
davits, deposition,  and  interrogatories  to  require  the  re- 
versal of  a  summary  judgment.  The  matter  before  the 
trial  court  and  this  court  was  not  a  demurrer  or  a  motion 
for  judgment  on  the  pleadings,  but  a  motion  for  a  sum- 
mary judgment — the  facts  as  they  appeared  in  the  papers 
before  the  court  and  as  they  might  appear  on  a  trial  should 
govern  the  court's  decision  and  not  a  mere  imperfection 
in  pleading. 

The  decision  of  this  court,  furthermore,  leaves  the  case 
dangling  in  the  air  and  tends  to  a  multiplicity  of  actions. 
Impliedly  the  court  leaves  the  door  open  to  a  new  action 
by  the  appellant,  since  a  summary  judgment  based  upon  a 
defect  in  pleading  or  upon  a  contract  alleged  to  have  been 
executed  on  a  precise  date,  would  not  be  a  bar  to  a  new 
action  on  a  contract  alleged  to  have  been  executed  on  an- 
other date.  Clearly  the  summary  judgment  rule  was  never 
designed  for  this  accomplishment. 

The  decision  is  entirely  out  of  harmony  with  the  con- 
trolling authorities  and  a  rehearing  should  be  granted  to 
the  end  that  due  reconsideration  may  be  given  thereto. 

Respectfully  submitted, 

Ezra  K.  Shapiro, 
S.  K.  Walzer, 

Benjamin,  Lieberman  &  Elmore, 
Attorneys  for  Appellant. 
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Certificate. 

The  undersigned,  one  of  the  attorneys  for  appellant 
herein,  hereby  certifies  that  in  his  judgment  the  forego- 
ing petition  is  well  founded  and  that  it  is  not  interposed 
for  delay. 

January   25,    1946. 

Aaron   Elmore, 

Of  Counsel  for  Appellant. 
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2  Alfred  Lloyd  Saunders  vs. 

In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California  Cen- 
tral Division 

No.:  17677 

Viol.:  United  States  Code,  Title  50,  Appendix, 
Section  311  Selective  Training  and  Service 
Act  of  1940 

February,  1945,  Term 

In  the  Name  and  by  the  Authority  of  the  United 
States  of  America,  the  Grand  Jury  for  the  South- 
ern District  of  California,  at  Los  Angeles,  presents' 
on  oath  in  open  court: 

That  Alfred  Lloyd  Saunders,  hereinafter  called 
the  defendant,  is  a  male  person  within  the  class 
made  subject  to  the  Selective  Training  and  Service 
Act  of  1940;  that  defendant  registered  as  required 
by  said  Act  and  the  rules  and  regulations  promul- 
gated thereunder,  and  became  a  registrant  of  Local 
Board  No.  210,  said  board  being  then  and  there 
duly  created  and  acting  under  the  Selective  Service 
System  established  under  said  Act  in  the  County 
of  Los  Angeles,  State  of  California,  in  the  division 
and  district  aforesaid;  that  pursuant  to  the  terms 
and  provisions  of  said  Act  and  the  rules  and  regu- 
lations promulgated  thereunder,  defendant  was 
classified  in  Class  1-A  and  was  subsequently  notified 
of  said  classification  by  said  board,  and  notice  and 
order  by  said  board  was  thereafter  duly  given  to 
defendant  to  report  for  induction  into  the  Armed 
Forces  of  the  United  States  of  America  on  Jan- 
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uary  2,  1945,  at  Los  Angeles,  California,  for  en- 
trainment  to  Fort  MacArthur,  California;  that 
defendant  did  thereafter  and  on  or  about  January 
5,  1945,  at  Fort  MacArthur,  Los  Angeles  County, 
California,  in  the  division  and  district  aforesaid, 
wilfully,  and  unlawfully  fail  and  neglect  to  perform 
a  duty  required  of  him  under  said  Act  and  the 
rules  and  regulations  promulgated  thereunder,  in 
that  defendant  did  then  and  there  knowingly,  wil- 
fully and  unlawfully  refuse  to  be  inducted  into  the 
Army  of  the  United  States,  as  so  notified  and 
ordered  to  do; 

Contrary  to  the  form  of  the  statute  in  such  case 
made    and    provided    and    against    the    peace    and 
dignity  of  the  United  States  of  America. 
CHARLES  H.  CARR 

United  States  Attorney 
ADMcE  :ba  [2] 

A  true  bill, 

J.  W.  BOWLES,  Jr. 
Foreman. 

Bail,  $1000. 

[Endorsed] :  Filed  Apr.  18,  1945.  [3] 
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At  a  stated  term,  to-wit:  The  February  Term, 
A.  D.  1945,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central 
Division  of  the  Southern  District  of  California, 
held  at  the  Court  Room  thereof,  in  the  City  of 
Los  Angeles  on  Monday  the  30th  day  of  April  in 
the  year  of  our  Lord  one  thousand  nine  hundred 
and  forty-five. 

Present:  The  Honorable:  Ralph  E.  Jenney  Dis- 
trict Judge 

[Title  of  Cause.] 

This  cause  coming  on  for  arraignment  and  plea 
of  the  defendant  Alfred  Lloyd  Samiders;  Ray  H. 
Kinnison,  Esq.,  Asst.  U.  S.  Attorney,  appearing 
for  the  Government;  J.  J.  Marquardt,  Court  Re- 
porter, being  present  and  reporting  the  proceed- 
ings ;  the  defendant,  being  present  in  Court  on  bond, 
states  his  true  name  to  be  as  charged  in  the  indict- 
ment, and  it  is  ordered  that  this  cause  be  continued 
to  May  7,  1945,  at  2  P.  M.  for  plea.  [4] 
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United  States  District  Court  Southern  District  of 
California  Central  Division 

Case  No.  17677 

February  1945  Term 

ALFRED  LLOYD  SAUNDERS 

Defendant, 

vs. 

UNITED  STATES 

Plaintiff. 

The  defendant  appears  in  person  and  hereby  tiles 
notice  of  demurrer  on  the  grounds  as  contained 
herein.  [5] 

The  Selective  Service  System  consists  of  three 
parts — The  Selective  Service  Act,  the  Amendments 
to  the  Act,  and  the  Regulations. 

1.  The  Selective  Service  Act  itself  is  the  body 
or  the  ground  work  of  the  Selective  Service  Sys- 
tem as  originally  passed  by  Congress  of  the  United 
States. 

2.  The  Amendments  are  additions  to,  or  changes 
of  the  original  Act  as  passed  by  Congress.  Thes(^ 
Amendments  are  legislation  deemed  necessary  by 
and  passed  through  Congress  in  addition  to  the 
Original  act  and  which  are  now  as  much  a  part  of 
the  Act  as  the  Act  itself. 

3.  The  Regulations  are  directives,  or  orders  is- 
sued by  the  President  or  the  Director  of  the  Selec- 
tive Service  System.  These  directives  are  subject 
to  change  at  any  time  that  the  President  or  Direc- 
tor may  so  desire,  merely  by  re-writing. 
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These  Regulations  are  to  regulate  the  machinery 
and  personnel  under  The  Selective  Service  Act  so 
that  it  can  function  with  order,  method  and  con- 
formity to  the  Act.  These  Regulations  are  not  law 
as  are  the  Selective  Service  Act  and  Amendments 
which  were  passed  through  Congress.  These  Regu- 
lations are  to  promulgate  the  law  of  the  Act  as 
granted  by  Congress  therein. 

Thus  the  Director  of  the  Selective  Service  Sys- 
tem nor  the  President,  cannot  make  a  Regulation, 
which  will  nullify  some  section  of  the  Selective 
Service  Act  and  hand  it  down  as  law\  These  Regu- 
lations are  only  regulations  under  the  law  and  have 
to  conform  with  the  Selective  Service  Act. 

Therefore,  since  a  bill  has  to  be  passed  by  Con- 
gress in  order  to  become  a  law,  a  Regulation  cannot 
be  a  law.  [6] 

Section  5-Gl  of  the  Selective  Service  and  Train- 
ing Act  of  1940,  states — "Nothing  contained  in  this 
act  shall  be  construed  to  require  any  person  to  be 
subject  to  combatant  training  and  servcie  in  the 
land  and  naval  forces  of  the  United  States,  who 
by  religious  training  and  belief  is  conscientiously 
opposed  to  participation  of  war  in  any  form." 

This  is  the  law"  of  the  Selective  Service  and 
Training  Act  of  1940  as  approved  and  passed  by 
Congress.  It  was  passed  this  way  in  order  not 
to  violate  the  first  Amendment  of  the  Bill  of  Rights 
of  the  Constitution  of  the  United  States,  which 
reads  as  follows: — '^Personal  Freedom, — Congress 
shall  make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof; 
or  abridging  the  freedom  of  speech,  or  of  the  press ; 
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or  the  right  of  the  people  peaceably  to  assemble 
and  to  petition  the  government  for  a  redress  of 
grievances. ' ' 

In  the  Jury  Trial  of  Criminal  Case  No.  16215 
on  October  11,  1943,  —  Saunders  vs.  United 
States,  the  defendant  was  indicted  for  **f ailing  to 
report  for  induction  into  the  armed  forces  of  the 
United  States."  By  the  prosecutions  own  wit- 
nesses it  was  definitely  proved  that  the  defendant 
had  reported  for  induction,  thus  leaving  no  grounds 
for  a  case  against  the  defendant.  The  District 
Attorney  seeing  his  plight  asked  the  presiding 
Judge  to  "read  into  the  indictment"  against  the 
defendant,  thus: — "And  refusing  to  be  inducted 
into  the  armed  forces  of  the  United  States."  This, 
the  Judge  refused  to  do  and  instructed  the  District 
Attorney  that  if  he  wanted  the  indictment  to  read 
that  way  he  would  have  to  have  a  new  indictment 
made  to  read  as  such.  This,  the  district  attorney 
[7]  informed  the  Judge  was  impossible,  because 
there  was  no  law  which  required  a  Conscientious 
Objector  to  submit  to  induction  into  the  armed 
forces  of  the  United  States. 

The  Judge  granted  this  and  told  the  District 
Attorney  that  the  purpose  of  his  court  was  to  pass 
judgment  upon  the  defendant  as  to  the  actual  read- 
ing of  a  legal  indictment. 

By  the  Constitution  and  by  the  Selective  Service 
and  Training  Act  itself,  there  is  no  law  which 
states  that  a  Conscientious  Objector  must  serve 
in  the  armed  forces  of  the  United  States.  In  fact, 
quite  the  opposite  as  previously  stated,  e.g.  Section 


8  Alfred  Lloyd  Saunders  vs. 

5-G  of  the  Selective  Service  and  Training  Act  of 
1940  and  the  first  Amendment  of  the  Bill  of  Rights 
of  the  Constitution  of  the  United  States. 

Also  by  the  rules  of  Jesus  there  are  no  laws 
which  uphold  the  view  that  a  Christian  shall  be 
forced  or  required  to  join  the  armed  forces  of  any 
land.  In  fact  there  are  Jesus'  rules  and  law^s  to 
the  contrary,  e.g.  the  Sixth  Commandment  which' 
consists  of  four  small,  easy  to  understand  words 
which  say,  ''Thou  shall  not  kill,"  and  in  Matthew 
26-52 — Jesus  says,  "For  all  they  that  take  the 
sword  shall  perish  with  the  sword."  It  is  a  known 
fact  that  Christ  does  not  support  the  strength  of 
the  sword  and  does  not  support  destruction  and 
bloodshed,  which  is  war, — waged  by  the  armed 
forces.  Jesus  says,  in  Matthew  6-24 — "No  man  can 
serve  two  masters."  A  follower  of  Christ  cannot 
take  an  oath  to  serve  the  armed  forces  and  so  do 
and  still  serve  Christ  as  a  Christian.  This  I  hon- 
estly and  firmly  believe. 

One  cannot  take  the  oath  of  the  army  and  wear 
the  uniform  of  that  organization  which  is  dedicated 
to  destruction  and  bloodshed  and  in  my  mind  is 
organized  sin  against  the  way  of  God;  and  still 
keep  an  oath  to  Christ  and  wear  the  uniform  of 
Christianity  which  is  dedicated  to  the  construction 
of  peace  and  brotherly  love  here  on  earth.  [8] 

This  gives  us  a  clear  cut  line  between  two  sep- 
arate and  distinctly  different  ways  of  life  here  on 
earth;  One  the  way  of  Christ,  to  work  with  his* 
construction  crew^  to  build  peace  and  brotherly  love 
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— :  or,  the  other — to  "string  along"  with  a  man- 
made  organization  which  is  dedicated  to  destruc- 
tion and  bloodslied,  the  killing  of  hundreds,  of 
millions  of  women,  children,  and  men  alike,  no 
discrimination:  This  is  the  wrecking  gang.  Thus 
I  choose  to  work  with  the  construction  crew  under 
Jesus  instead  of  the  wrecking  gang  under  the  forces 
of  evil  and  destruction  and  I  cannot  reconcile  my- 
self to  any  other  course. 

War  sows  the  seeds  of  hate,  greed,  selfishness  and 
distrust,  the  grounds  upon  which  unity,  trust, 
brotherly  love  and  peace  can  never  be  built.  This 
I  solemnly  and  firmly  believe. 

My  argument  and  sincere  belief  is  that  the  United 
States  Constitution,  the  Selective  Service  Act,  the 
Ten  Commandments,  and  the  laws  and  rules  of 
Jesus  Christ,  grant  me  the  privilege  of  deciding 
whether  I  conscientiously  object  to  war  in  any  form. 
No  individuals  comprising  a  draft  or  appeal  board, 
nor  the  temporal  military  head  of  a  temporal  state 
of  affairs,  have  the  right  nor  the  power  to  say  that 
I  am  not  conscientiously  objected  to  w^ar  in  any 
form — when  I  know  that  I  am. 

If  Congress  cannot  make  no  law  respecting  an 
establishment  of  religion  or  prohibiting  the  free 
exercise  thereof — then  surely  an  individual  cannot 
so  do  by  writing  a  Regulation.  By  such  an  illegal 
Regulation  the  prosecution  is  trying  to  convict  me 
and  brand  me  a  criminal.  This  Illegal  Regulation 
was  written  after  the  Criminal  trial  of  Case  No. 
16215,  previously  mentioned.  That  trial  was  lost 
by  the  prosecution  in  an  attempt  to  confiscate  the 
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personal  freedom,  the  constitutional  and  religioiis 
rights  of  the  [9]  defendant  and  to  brand  the  de- 
fendant as  a  criminal.  And  now, — by  a  similar 
method,  of  unconstitutionality  and  in  his  equivocal 
and  audacious  way,  he  is  trying  to  accomplish  that 
which  he  previously  failed  to  do. 

Since,  as  shown  by  the  above  facts,  there  is  no 
law,  but  only  an  illegal  Regulation  which  requires 
a  Conscientious  Objector  to  be  inducted  into  the 
armed  forces  of  the  United  States,  there  is  no 
constitutionally  legal  grounds  for  an  indictment 
against  the  defendant  "for  refusing  to  be  inducted 
into  the  armed  forces  of  the  United  States."  The 
defendant  hereby  moves  to  have  this  indictment  dis- 
missed by  this  Court. 

Signed  5/2/45 

ALFRED  LLOYD  SAUNDERS 

Received  copy  of  within  Demurrer  this  2nd  day 
of  May,  1945 

CHARLES  H.  CARR,  HKM 

United   States   Attorney, 

[Endorsed] :  Filed  May  2,  1945.  [10] 


At  a  stated  term,  to-wit:  The  February  Term, 
A.  D.  1945,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central 
Division  of  the  Southern  District  of  California, 
held  at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on  Monday  the  7th  day  of  May  in  the  year 
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of  our  Lord  one  thousand  nine  hundred  and  forty- 
five. 

Present:  The  Honorable  Ralph  E.  Jenney,  Dis- 
trict Judge. 

[Title  of  Cause.] 

This  cause  coming  on  for  demurrer  and  plea  of 
defendant  Alfred  Lloyd  Saunders ;  Wm.  P.  Haugh- 
ton,  Assistant  U.  S.  Attorney,  appearing  as  counsel 
for  the  Government;  the  said  defendant  being 
present  in  propria  persona  and  on  bond ;  and  O.  E. 
Abbott,  Court  Reporter,  being  present  and  report- 
ing the  proceedings: 

The  defendant  upon  arraignment  by  the  Court 
states  his  true  name  is  as  set  forth  in  the  Indict- 
ment, and  being  informed  that  he  is  entitled  to  a 
jury  trial  and  to  be  represented  by  counsel,  and 
that  if  he  is  without  funds  that  the  Court  will 
appoint  an  attorney  for  him,  the  defendant  states 
he  desires  to  proceed  w^ithout  counsel,  and  without 
a  jury.  The  demurrer  is  overruled  and  the  de- 
fendant pleads  not  guilty.  It  is  ordered  that  trial 
of  the  cause  be,  and  it  hereby  is,  set  for  10  A.  M., 
May  8,  1945,  without  a  jury.  [11] 
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At  a  stated  term,  to-wit:  The  February  Term, 
A.  D.  1945,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Di- 
vision of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on  Tuesday  the  8th  day  of  May  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
forty-five. 

Present:  The  Honorable  Ralph  E.  Jenney,  Dis- 
trict Judge. 

[Title  of  Cause.] 

This  cause  coming  on  for  trial  of  defendant 
Alfred  Lloyd  Saunders ;  Wm.  P.  Haughton,  Assist- 
ant U.  S.  Attorney,  appearing  as  counsel  for  the 
Government;  the  said  defendant  being  present  on 
bond  and  in  propria  persona;  and  Sam  Goldstein, 
Court  Reporter,  being  present  and  reporting  the 
proceedings;  and  both  sides  answering  ready,  it  is 
ordered  to  proceed. 

Miss  Betty  M.  Herrell  is  called,  sworn,  and  testi- 
fies on  direct  examination  by  Attorney  Haughton. 
Gov't  Exhibits  1,  2,  3,  and  4  are  offered  and  ad- 
mitted in  evidence. 

Stuart  Nails  is  called,  sworn,  and  testifies  on 
direct  examination  by  Attorney  Haughton.  Gov't 
Exhibit  5  is  offered  and  admitted  in  evidence. 

The  Government  rests.  The  defendant  moves  for 
a  directed  verdict  of  not  guilty  which  is  denied. 

Alfred  Lloyd  Saunders,  defendant,  is  sworn  and 
testifies  in  his  own  behalf.  Gov't  Exhibit  6  is 
offered  and  admitted  in  evidence. 
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The  Court  finds  the  defendant  guilty. 

The  Court  makes  a  statement  and  refers  the  case 
to  the  Probation  Officer  for  investigation  and  report 
and  continues  the  case  until  2  P.  M.,  May  21,  1945, 
and  orders  that  the  defendant  remain  on  his  pres- 
ent bond.  [12] 


At  a  stated  tei-m,  to-wit:  The  February  Term, 
A.  D.  1945,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Di- 
vision of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on  Monday  the  21st  day  of  May  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
five. 

Present:  The  Honorable  Ralph  E.  Jenney,  Dis- 
trict Judge. 

[Title  of  Cause.] 

This  cause  coming  on  for  hearing  report  of  the 
Probation  Officer  and  for  sentence  of  defendant 
Alfred  Lloyd  Saunders;  Wm.  P.  Haughton,  Assist- 
ant U.  S.  Attorney,  appearing  as  counsel  for  the 
Government;  the  said  defendant  being  present  on 
bond  and  in  propria  persona;  and  H.  P.  Fursdon, 
Court  Reporter,  being  present  and  reporting  the 
proceedings : 

The  Court  pronounces  sentence  upon  the  defend- 
ant as  follows: 

*****  Judgment  (counts  3  and  4  dismissed) 
*****  [13] 
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District  Court  of  the  United  States  Southern  Dis- 
trict of  California,  Central  Division. 

No.  17677— Criminal 
UNITED  STATES 

V. 

ALFRED  LLOYD  SAUNDERS 

Indictment  in  one  count  for  violation  of  U.S.C., 
Title  50,  Sees.  311. 

JUDGMENT  AND  COMMITMENT 

On  this  21st  day  of  May,  1945,  came  the  United 
States  Attorney,  and  the  defendant  Alfred  Lloyd 
Saunders  appearing  in  proper  person,  and  having 
been  advised  of  his  constitutional  right  to  counsel 
and  having  been  asked  whether  he  desired  counsel 
assigned  by  the  Court,  replied  that  he  did  not,  and, 

The  defendant  having  been  convicted  on  verdict 
of  guilty  of  the  offense  charged  in  the  Indictment 
in  the  above-entitled  cause,  to  wit:  on  or  about 
January  5,  1945,  at  Fort  MacArthur,  California, 
unlawfully  refuse  to  be  inducted  into  the  Army  of 
the  United  States,  as  so  notified  and  ordered  to  do, 
and  the  defendant  having  been  now  asked  whether 
he  has  anything  to  say  why  judgment  should  not 
be  pronounced  against  him,  and  no  sufficient  cause 
to  the  contrary  being  shown  or  appearing  to  the 
Court,  It  Is  by  the  Court 

Ordered  and  Adjudged  that  the  defendant,  hav- 
ing been  found  guilty  of  said  offenses,  is  hereby* 
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committed  to  the  custody  of  the  Attorney  General 
or  his  authorized  representative  for  imprisonment' 
for  the  period  of  eighteen  months  in  a  Federal 
Road  Camp  type  of  institution,  to  be  chosen  by  the 
Attorney  General  of  the  United  States. 

It  Is  Further  Ordered  that  execution  of  sentence 
is  stayed  for  two  weeks  and  that  defendant  remain 
on  present  bond. 

It  Is  Further  Ordered  that  the  Clerk  deliver  a 
certified  copy  of  this  judgment  and  commitment  to 
the  United  States  Marshal  or  other  qualified  officer 
and  that  the  same  shall  serve  as  the  commitment 
herein. 

(Signed)     RALPH  E.  JENNEY 

United  States  District  Judge. 

The  Court  recommends  commitment  to  Federal 
Road  Camp  at  Tucson,  Arizona. 

Filed  this  21st  day  of  May,  1945. 

(Signed)     EDMUND  L.  SMITH 
Clerk. 
By   P.  D.  HOOSER, 

Deputy  Clerk.  [14] 


[Title  of  District  Court  and  Cause.] 
NOTICE  OF  APPEAL 

Appellant's  Address:  Alfred  Lloyd  Saunders, 
3134  W.  112th  Street,  Inglewood,  California. 

Offense:  Refusing-  to  be  inducted  into  the  army 
of  the  United  States. 
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Date  of  Judgment :— May  21,  1945. 

Brief  Description  of  Judgment  and  Sentence: 
Guilty — Eighteen  months  in  road  camp  type  of 
Federal  prison  institution. 

I,  the  above  named  Appellant,  hereby  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
9th  Circuit  from  the  Judgment  above  mentioned 
on  the  grounds  set  forth  below. 

ALFRED  LLOYD  SAUNDERS. 

GROUNDS  OF  APPEAL 

That  the  indictment  was  illegal  and  unconstitu- 
tional for  reasons  stated  in  the  demurrer  to  the 
indictment. 

That  the  trial  was  contrary  to  the  1st  and  5th 
Amendment  of  the  United  States  Constitution  and 
Section  5g  of  the  Selective  Service  and  Training 
Act  of  1940. 

That  the  trial  was  also  contrary  to  the  United 
States  Supreme  Courts  reasoning  and  judgment 
in  the  Falbo  and  Billings  Case. 

That  the  Court  claimed  it  did  not  have  power  to 
review,  nor  change  the  draft  boards'  decision,  even 
though  registrant  did  report. 

ALFRED  LLOYD  SAUNDERS. 

Reed.  Notice  of  Appeal  May  22/45. 
CHAS.  H.  CARR 
per  J.  M. 

[Endorsed] :  Filed  May  22,  1945.  [17] 
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[Title  of  District  Court  and  Cause.] 
AFFIDAVIT  FOR  ENLARGEMENT  OF  TIME 

Wm.  P.  Haughton,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is  the  Assistant  United  States  Attorney 
who  tried  the  above-entitled  case  for  the  Govern- 
ment and  is  in  charge  of  the  preparation  of  the 
Bill  of  Exceptions  in  the  appeal  of  this  case. 

That  the  date  of  Judgment  herein  was  May  21, 
1945.  That  a  Reporter's  Transcript  of  the  pro- 
ceedings had  and  taken  at  the  trial  of  the  above- 
entitled  case  has  been  ordered  by  the  Government; 
that  the  Government  has  been  advised  that  due  to 
the  temporary  absence  from  this  division  of  the 
court  reporter  said  transcript  will  not  be  available 
before  June  22,  1945.  That  by  reason  thereof  it 
wdll  be  necessary  for  appellee  to  have  additional 
time  within  which  to  file  and  cause  to  be  settled 
the  Bill  of  Exceptions  in  the  above-entitled  cause 
and  appeal. 

Wherefore,  affiant  prays  that  this  Honorable 
Court  extend  the  time  [18]  to  and  including  July 
7,  1945  within  which  to  lodge  proposed  amendments 
to  appellant's  proposed  Bill  of  Exceptions  herein, 
and  that  the  District  Court  have  to  and  including 
July  14,  1945  to  settle  and  engross  the  same. 
WM.  P.  HAUGHTON 
Affiant 
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Subscribed  and  sworn  to  before  me  this  16  day 
of  June,  1945. 

[Seal]  EDMUND  L.  SMITH 

Clerk 
By   CHARLES  A.  SEITZ 
Deputy 

[Endorsed] :  Filed  June  18,  1945.  [19] 


[Title  of  District  Court  and  Cause.] 

ORDER  ENLARGING  TIME 

Upon  reading  the  affidavit  of  Wm.  P.  Haughton, 
and  good  cause  appearing  therefor, 

It  Is  Hereby  Ordered  that  the  time  within  which 
appellee  may  lodge  amendments  to  the  proposed 
Bill  of  Exceptions  and  Assignments  of  Error  be 
enlarged  to  and  including  July  7,  1945,  and  that 
the  Court  may  have  to  and  including  July  14,  1945 
within  which  to  settle  the  same. 

Dated:  June  16,  1945. 

RALPH  E.  JENNEY 

United  States  District  Judge 

[Endorsed] :  Filed  June  18,  1945.  [20] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  RE  EXHIBITS 

It  Is  Stipulated  that  the  Exhibits  in  the  above 
entitled  case  may  be  forwarded  by  the  Clerk  of  the 
District  Court  to  the  Clerk  of  the  Circuit  Court, 
and  that  said  exhibits  may  be  deemed  part  of  the 
record  on  appeal  and  need  not  be  printed  as  part 
of  the  record  on  appeal. 

Dated  this  10th  day  of  July,  1945. 

ALFRED  SAUNDERS 
Defendant- Appellant 
CHARLES  H.  CARR 

United  States  Attorney 
JAMES  M.  CARTER 

Assistant  U.  S.  Attorney 
WM.  P.  HAUGHTON 

Assistant  U.  S.  Attorney 
By  WM.  P.  HAUGHTON 

Attorneys  for  Plaintiff- 
Appellee 

It  is  so  ordered  July  12,  1945. 

RALPH  E.  JENNEY 

Judge 

[Endorsed] :  Filed  July  12,  1945.  [21] 
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[Title  of  District  Court  and  Cause.] 

PRAECIPE 

To  the  Clerk  of  the  District  Court  of  the  United 
States,  in  and  for  the  Southern  District  of 
California,  Central  Division. 

You  will  please  prepare  the  following  record  in 
the  above-entitled  cause  for  the  Ninth  Circuit  Court 
of  Appeals; 

Clerk's  Transcript  as  follows: 

1.  Indictment ; 

2.  Demurrer  to  Indictment; 

3.  Minutes  of  May  7,  1945  on  overruling  of 
demurrer  and  showing  defendant  entered  plea  of 
not  guilty  to  the  charge  contained  in  the  indict- 
ment; 

4.  Minutes  of  May  8,  1945  on  oral  motion  for  a 
verdict  and  on  denial  of  said  motion; 

5.  Verdict  of  the  Court; 

6.  Judgment  and  sentence; 

7.  Notice  of  Appeal;  [22] 

8.  Bill  of  Exceptions  and  Assignments  of  Error; 

9.  This  Praecipe. 
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Dated  this  lltli  day  of  July,  1945. 

CHARLES  H.  CARR 

United  States  Attorney 
JAMES  M.  CARTER 

Assistant  U.  S.  Attorney 
WM.  P.  HAUGHTON 

Assistant  U.  S.  Attorney 
By    WM.  P.  HAUGHTON 

Attorneys  for  Plaintiff- 
Ajopellee 

[Endorsed] :   Filed  July  12,  1945.  [23] 


In  the  District  Court  of  the  United  States  Southern 
District  of  California  Central  Division 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  23  inclusive  contain  full, 
true  and  correct  copies  of  Indictment;  Minute 
Order  Entered  April  30,  1945;  Demurrer;  Minute 
Orders  Entered  May  7,  1945,  May  8,  1945  and  May 
21,  1945  respectively;  Judgment  and  Commitment; 
Notice  of  Appeal;  Affidavit  for  Enlargement  of 
Time;  Order  Enlarging  Time;  Stipulation  and  Or- 
der re  Exhibits;  and  Praecipe  which,  together  with 
Original  Bill  of  Exceptions,  Assignment  of  Errors 
and  Exhibits,  transmitted  herewith,  constitute  tlie 
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record  on  apepal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing, 
comparing,  correcting  and  certifying  the  foregoing 
record  amount  to  $7.25  which  sum  has  been  paid 
to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  21  day  of  July,  1945. 

[Seal]  EDMUND  L.  SMITH, 

Clerk 
By   THEODORE  HOCKE 
Chief  Deputy  Clerk 


[Title  of  District  Court  and  Cause.] 

GOVERNMENT'S  PROPOSED   BILL   OF 
EXCEPTIONS. 

Be  It  Remembered  that  the  above  entitled  cause 
came  on  for  hearing  on  Demurrer  to  the  indict- 
ment and  for  plea  of  defendant,  on  May  7,  1945 
before  the  Honorable  Ralph  E.  Jenney,  presiding 
in  Courtroom  No.  3  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  sitting  without  a  jury. 

The  United  States  of  America,  Plaintiff,  appear- 
ing by  Charles  H.  Carr,  United  States  Attorney, 
and  William  P.  Haughton,  Assistant  United  States 
Attorney,  and  the  defendant  appearing  In  Propria 
Persona. 

The  following  proceedings  were  had: 
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''The  Clerk:  No.  17677  Crinunal,  United  States 
vs.  Alfred  Lloyd  Saunders. 

The  Court:  Mr.  Saunders,  you  do  not  desire 
counsel?  You  understand  your  legal  rights — if  you 
haven't  money  you  are  entitled  to  have  counsel 
appointed  and  you  are  also  entitled  to  the  right  of 
trial  by  a  jury,  if  you  wish,  you  understand  that? 

The  Defendant:     Yes. 

The  Court:  I  think  I  can  explain  this  thing  to 
you  so  that  you  will  understand  it.  The  indictment 
charges  that,  pursuant  to  the  terms  and  provisions 
of  the  Selective  Training  and  Service  Act  of  1940 
and  the  rules  and  regulations  promulgated  there- 
under, you  were  classified  1-A  and  were  notified 
of  said  classification  by  local  board  210 ;  that  there- 
after you  were  ordered  to  report  for  induction  into 
the  Armed  Forces  of  the  United  States  on  January 
2nd,  1945,  at  Los  Angeles,  and  that  you  knowingly, 
wilfully  and  unlawfully  refused  to  be  inducted  into 
the  Army  of  the  United  States  after  having  been 
notified  and  ordered  so  to  do.  You  understand  that 
is  the  charge  in  this  indictment? 

The  Defendant:     Yes. 

The  Court:  In  your  demurrer  you  refer  to  the 
jury  trial  of  October  11,  1943,  in  16215,  w^herein 
you  were  indicted  for  failing  to  report  for  induction 
into  the  Armed  Forces  of  the  United  States.  This 
file  contains  only  the  indictment  and  a  copy  of 
Judge  Harrison's  minute  order  of  November  27, 
1943,  wherein  he  ordered,  on  the  motion  of  the 
Assistant  United  States  Attorney,  that  the  indict- 
ment in  that  case  and  six  others  be  dismissed  i)ur- 
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suant  to  authority  received  from  the  Attorney  Gen- 
eral. Apparently  you  are  referring  to  Case  No. 
16275  against  you,  wherein  a  jury  trial  was  had  on 
October  19,  1943,  is  that  correct? 

The  Defendant:     Yes. 

The  Court:  You  state  in  your  demurrer  that 
by  the  prosecution's  own  witnesses  in  Case  16215 
it  was  definitely  established  that  the  defendant  had 
reported  for  induction,  thus  leaving  no  grounds  to 
support  the  case  against  you;  that  the  District 
Attorney  asked  the  Presiding  Judge  to  read  into 
the  indictment  ''And  refusing  to  be  inducted  into 
the  Armed  Forces  of  the  United  States",  which 
the  Judge  [2]  refused  to  do,  stating  there  would 
have  to  be  a  new  indictment.  You  do  not  designate 
the  section  number  of  the  regulation  you  refer  to 
as  illegal,  but  you  say  it  was  written  after  the  trial 
in  Case  16215.  Apparently  you  are  referring  to 
663.21  (b)  (5),  as  this  section  was  amended,  effec- 
tive January  10,  1944,  to  read,  "Upon  reporting 
for  induction  it  shall  be  the  duty  of  the  registrant 
*  *  *  to  submit  to  induction". 

The  Defendant:     Yes. 

The  Court:  I  think  you  misunderstand  why  the 
trial  was  lost  by  the  prosecution  in  Case  16215.  It 
was  only  because  of  the  failure  of  proof  under  the 
charge  of  the  indictment  in  that  particular  case. 
I  cannot  help  but  disagree  with  your  contention 
that  the  regulation  violates  the  Act  and  the  Con- 
stitution, nor  do  I  agree  with  your  contention  that 
the  regulation  is  not  the  law.     Under  the  circum- 
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stances  I  must  overrule  your  demurrer,  and  I  have 
given  it  my  very  careful  consideration.  You  are 
entirely  familiar  with  the  indictment,  as  you  have 
read  it  and  studied  it  in  order  to  prepare  your 
demurrer  ? 

The  Defendant:  Yes.  I  do  not  know  whether 
this  is  unusual  in  court  procedure,  but  I  would 
like  to  ask  the  Court  if  my  trial  might  be  set  aside 
for  appeal,  pending  my  appeal,  and  I  remain  out 
on  bail. 

The  Court :  Why  don't  you  do  this — saving  your 
rights — why  don't  you  go  on  to  trial  and  take  the 
whole  thing  up  at  one  time?  If  you  go  up  on  this 
demurrer  you  would  have  to  stand  trial,  anyway. 
It  seems  the  questions  of  fact  are  not  very  com- 
plicated. Why  don't  you  just  simply  have  those 
things  decided  as  questions  of  fact  and  then  take 
them  all  up  with  the  Circuit  Court,  and  then  you 
will  have  a  clean-cut  case? 

The  Defendant :  Well,  I  would  like  if  the  Court 
will  permit  me  here,  I  would  like  to  read  a  couple 
of  phrases  out  of  the  Falbo  case  and  the  Billings 
case,  which  is  merely  dicta,  but  nevertheless,  which 
signifies  one  should  have  the  right  to  have  this 
reviewed  by  the  courts.  [3] 

The  Court:  I  haven't  any  objection  to  your 
doing  it.  Would  you  like  to  have  some  counsel? 
I  think  you  said  you  did  not  care  to  have  counsel 
appointed  for  you. 

The  Defendant:  No,  I  feel  very  deeply  I  am 
right  in  my  convictions.  Of  course,  I  may  not  be, 
but  I  feel  as  long  as  I  am  able  to  speak  for  myself 
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that  I  can  speak  more  freely  than  I  could  have 
someone  do  for  me. 

The  Court:  You  understand  that  you  may  be 
100  per  cent  right  in  your  convictions,  that  you  may 
be  doing  exactly  what  your  convictions  dictate,  but 
you  still  may  be  wrong  technically  under  the  law, 
you  understand  that? 

The  Defendant:     Yes. 

The  Court:  I  am  familiar  with  these  cases,  but 
you  call  my  attention  to  them  if  you  wish  to. 

The  Defendant :  In  Part  1  in  the  Falbo  case — it 
is  dicta,  of  course — but  I  would  like  to  read  from 
the  Supreme  Court  decision  in  that  case. 

The  Court:  Anything  the  Supreme  Court  says 
is  interesting. 

The  Defendant:  "The  mobilization  system  which 
Congress  established  by  the  Act  is  designed  to 
operate  as  one  continuous  process  for  the  selection 
of  men  for  national  service." 

And  on  down  further  it  says: 

*'If  he  has  been  clasisfied  for  military  service 
his  local  Board  orders  him  to  report  for  induction 
into  the  Armed  Forces.  If  he  has  been  classified 
a  conscientious  objector,  opposed  to  non-combatant 
military  service,  as  was  petitioner,  he  ultimatel}^  is 
ordered  by  the  local  board  to  report  for  work  of 
national  importance.  In  each  case  the  registrant 
is  under  the  same  obligation  to  obey  the  order.  But 
in  neither  case  is  the  order  to  report  the  equivalent 
of  acceptance  for  service."' 

The  footnote  states:  [4] 
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"No  man  shall  be  inducted  for  training?  and 
service  under  this  Act  unless  and  until  he  is  ac- 
ceptable to  the  land  or  naval  forces  for  such  train- 
ing and  service  and  his  i:)h3'sical  and  mental  fitness 
for  such  training  and  service  has  been  satisfactorily 
determined.  We  are  informed  by  the  government 
that  pursuant  to  this  section  approximately  40  pei* 
cent  of  the  selectees  who  report  under  orders  of 
local  boards  for  induction  into  the  Armed  Forces' 
are  rejected,  and  that,  as  of  October  15,  1943,  610 
of  the  8,000  selectees  who  had  reported  for  civilian 
work  of  national  importance  had  been  rejected. 

"Even  if  there  were,  as  the  petitioner  argues,  the 
constitutional  requirement  that  judicial  review  must 
be  available  to  test  the  validity  of  the  decision  of 
the  local  board,  it  is  certain  that  Congress  was  not 
required  to  provide  for  judicial  intervention  before 
final  acceptance  of  an  individual  for  national 
service. ' ' 

In  the  Billings  case  handed  down  two  months 
later,  there  is  a  statement  along  the  same  lines  of 
reasoning : 

"It  should  be  remembered  that  he  who  reports 
at  the  induction  station  is  following  the  procedure 
outlined  in  the  Falbo  case  for  the  exhaustion  of  his 
administrative  remedies.  Unless  he  follows  that 
procedure  he  may  not  challenge  the  legality  of  his 
classification  in  the  courts." 

To  me  that  seems  that  the  order  to  report,  being 
different  than  an  acceptance,  that  one  would  have 
to  follow  through  the  classification  system  set  up 
by  Congress  in  order  to  acquire  the  validity  test  in 
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the  courts  of  the  United  States,  under  the  Constitu- 
tion— the  Fifth  Amendment  to  the  Constituion.  In 
other  words,  it  seems  to  me  the  reasoning  of  the 
Supreme  Court  there  is  very  definite,  that  one  who 
follows  that  continuous  process  of  Selective  Service 
up  to  the  last  stage,  as  they  decided  in  the  Falbo 
case — which  is  to  report — is  entitled  to  a  review 
of  his  case  in  the  courts  of  the  United  States.  [5] 

The  Court:  Mr.  Tietz,  will  you  come  forward"? 
Mr.  Horowitz,  will  you  please  come  forward*? 
Would  you  two  distinguished  members  of  the  bar 
act  as  friends  of  the  Court  in  this  matter*?  It  is 
my  suggestion  that  this  boy  go  to  trial,  it  being 
my  understanding  that  if  the  indictment  is  im- 
proper that  he  will  not  lose  any  of  his  rights;  I 
having  overruled  his  demurrer,  he  can  go  to  trial 
and  then  take  it  up  and  determine  the  entire  matter. 
Do  you  think  that  is  a  sound  view*? 

Mr.  Horowitz:  No  question  about  it.  I  think 
he  should  merely  take  an  exception  on  the  over- 
ruling of  the  demurrer,  and  I  do  not  think  he  has 
any  right  to  appeal  on  the  demurrer  alone. 

The  Court:     What  is  your  reasoning,  Mr.  Tietz*? 

Mr.  Tietz:  I  would  like  to  disqualify  myself. 
Mr.  Saunders  has  been  in  our  office. 

The  Court:  I  am  asking  you  as  a  friend  of  the 
Court  if  you  think  that  procedure  is  sound,  in  order 
to  protect  the  fundamental  rights  of  this  man. 

Mr.  Tietz:  I  see  no  rights  he  would  waive  by 
that  course  of  action. 

The  Court:  I  think  the  thing  for  you  to  do — 
maybe  I  am  wrong — but  I  think  the  thing  for  you 
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to  do  is  to  go  to  trial  tomorrow  morning  and  let 
this  matter  be  in  shape  so  that  you  can  have  it 
reviewed.  I  will  give  you  an  exception  to  my 
ruling,  and  let's  put  the  trial  on  for  10:00  o'clock 
tomorrow^  morning  and  have  the  record  complete. 
Then  you  can  go  up  with  something  you  may  be 
able  to  protect  yourself  on.  The  facts  are  so  simple 
that  no  additional  time  is  needed  for  preparation. 

The  Defendant:  The  only  thing  is  if  I  do  have 
a  trial  I  would  like  to  see  if  I  could  remain  out 
on  bail. 

The  Court:  I  can  take  care  of  that.  I  am  not 
tough  about  that.  I  wanted  these  distinguished  law- 
yers to  assure  me  that  your  interest  was  protected 
and  I  was  not  in  any  way  involving  you.  We  will 
go  to  trial  tomorrow  morning  at  10:00  o'clock, 
before  me. 

I  did  not  mean  to  ignore  you,  Mr.  Haughton, 
and  I  did  not  want  to  embarrass  you.  [6] 

Mr.  Haughton:     Has  a  plea  been  entered? 

The  Court:  You  are  familiar  with  the  indict- 
ment ? 

The  Defendant:     Yes. 

The  Court:  Do  you  waive  the  reading  of  the 
indictment  ? 

The  Defendant:     Yes. 

The  Court :  You  understand  if  you  have  no 
money  to  pay  for  it,  that  you  are  entitled  to  have 
counsel  appointed  and  have  a  trial  by  jury? 

The  Defendant:     Yes. 

The  Court:  Or  you  can  waive  a  trial  by  jury 
and  have  a  trial  by  the  Court? 
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The  Defendant:     Yes. 

The  Court:     Are  you  ready  to  plead? 

The  Defendant:     Yes. 

The  Court:     What  is  your  plea? 

The  Defendant:     Not  guilty. 

The  Court:  Do  you  wish  a  trial  by  jury  or 
without  a  jury? 

The  Defendant :     No,  I  think  you  are  fair. 

The  Court:  Is  that  satisfactory  to  the  govern- 
ment, to  waive  the  jury? 

Mr.  Haughton:  That  is  satisfactory  to  the  gov- 
ernment. 

The  Court:  We  will  go  to  trial  tomorrow  morn- 
ing at  10:00  o'clock,  before  me.'" 

The  above  entitled  cause  came  on  for  trial  on  May 
8,  1945  before  Honorable  Ralph  E.  Jenney,  pre- 
siding in  Courtroom  No.  3  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  Central  Division,  sitting  without  a  jury. 

The  United  States  of  America,  Plaintiff,  appear- 
ing by  Charles  H.  Carr,  United  States  Attorney, 
and  William  P.  Haughton,  Assistant  United  States 
Attorney,  and  the  defendant  appearing  In  Propria 
Persona. 

The  following  proceedings  were  had  and  the 
following  evidence,  both  oral  and  documentary,  was 
received,  to  wit:  [7] 
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MISS  BETTY  M.  HERRELL 

called  as  a  witness  on  behalf  of  the  Government, 
having  been  first  duly  sworn,  examined  and  testified 
as  follows: 

My  name  is  Miss  Betty  M.  Herrell.  My  occu- 
pation is  Chief  Clerk  of  Local  Board  No.  210, 
which  is  in  the  City  of  Los  Angeles  and  County 
of  Los  Angeles.  I  have  been  Chief  Clerk  of  the 
Board  since  July  of  1944  and  have  been  in  Selective 
Service  since  1941.  Local  Board  No.  210  is  set  up 
imder  the  Selective  Service  System.  There  are 
three  members  on  the  board.  They  receive  no  com- 
pensation. I  am  acquainted  with  defendant  Alfred 
Lloyd  Saunders.  He  is  a  registrant  of  Local  Board 
No.  210.  As  Chief  Clerk  of  Local  Board  No.  210 
I  have  custody  and  charge  of  all  the  records  and 
files  of  the  registrants  of  that  Board.  This  is  the 
original  registration  card  of  defendant  Alfred 
Lloj^d  Saunders.  At  the  time  of  registration  he 
gave  as  his  address,  4252  Creed  Avenue,  Los  An- 
geles. That  address  is  within  the  jurisdiction  of 
Local  Board  No.  210. 

The  Government  introduced  into  evidence  the 
registration  card  of  the  defendant,  which  was 
marked  and  received  in  evidence  as  Government's 
Exhibit  No.  1.  (Said  exhibit  was  certified  to  the 
Circuit  Court  of  Appeals  pursuant  to  stipulation 
of  the  parties.) 

This  is  the  Selective  Service  questionnaire  of 
this  defendant  in  his  file  with  my  Board.  It  was 
made  out,  signed  and  filed  by  this  defendant.     He 
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(Testimony  of  Miss  Betty  M.  Herrell.) 
was  classified  in  1-A  on  May  22,  1944.  Notice  of 
such  classification  was  mailed  by  me  to  defendant 
on  May  23,  1944.  He  appealed  the  1-A  classifica- 
tion. The  Appeal  Board  confirmed  the  1-A  classi- 
fication. Notice  of  that  action  was  mailed  to  de- 
fendant on  December  5,  1944. 

The  questionnaire  referred  to  was  marked  as 
Government's  Exhibit  No.  2  and  was  received  in 
evidence.  (Said  exhibit  was  certified  to  the  Circuit 
Court  of  Appeals  pursuant  to  stipulation  of  the 
parties.) 

This  paper  entitled  him  to  Individual  Appeal 
Record.  It  is  the  appeal  record  of  the  defendant. 
It  shows  the  action  by  the  Appeal  Board  and  is  a 
part  of  the  records  and  files  of  this  registrant  with 
my  Board. 

The  document  referred  to  is  marked  as  Govern- 
ment's Exhibit  No.  3  and  was  received  in  evidence. 
(Said  exhibit  was  certified  to  the  Circuit  Court  of 
[8]  Appeals  pursuant  to  stipulation  of  the  parties.) 

Thereafter  the  defendant  was  ordered  to  report 
for  induction  by  Local  Board  No.  210.  On  Decem- 
ber 19,  1944  he  was  mailed  an  Order  to  Report  for 
Induction  on  January  2,  1945.  This  is  a  copy  of  the 
original  which  was  mailed  to  defendant. 

The  document  referred  to  was  marked  as  Gov- 
ernment's Exhibit  No.  4  and  was  received  in  evi- 
dence. (Said  exhibit  was  certified  to  the  Circuit 
Court  of  Appeals  pursuant  to  stipulation  of  the 
parties. ) 
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Thereafter  I  received  information  from  Fort 
MacArthur  that  this  defendant  had  reported  down 
there  but  refused  to  be  inducted. 


STUART  C.  NALLS, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  first  been  duly  sworn,  examined,  and 
testified  as  follows: 

I  am  a  Special  Agent  for  the  Federal  Bureau  of 
Investigation  and  was  such  on  March  27,  1945.  On 
that  date  I  had  an  interview  with  the  defendant 
in  this  case,  Alfred  Lloyd  Saunders.  He  stated  to 
me  that  he  had  reported  to  Fort  MacArthur  on  or 
about  January  2,  1945;  had  been  asked  to  return 
on  a  later  date,  January  5,  1945,  at  which  time  he 
did  return.  He  stated  that  at  that  time  he  left  the 
Induction  Station  before  completing  the  induction, 
and  after  informing  a  Sergeant  at  the  Induction 
Center  that  he  was  not  going  to  take  the  oath  of 
induction  into  the  armed  services  of  the  United 
States,  inasmuch  as  he  was  a  Conscientious  Objec- 
tor. At  the  time  of  the  interview  I  took  a  written 
statement  from  the  defendant  to  that  effect.  No 
promises  or  threats  were  made  in  connection  with 
the  statement.  This  document,  consisting  of  two 
pages,  dated  March  27,  1945,  is  the  statement  re- 
ferred to.  The  signature  appearing  at  the  end  is 
the  signature  of  Alfred  Saunders.  It  was  signed 
in  my  presence. 
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The  document  referred  to  was  marked  as  Gov- 
ernment's Exhibit  No.  5  and  was  received  in  evi- 
dence. (Said  exhibit  was  certified  to  the  Circuit 
Court  of  Appeals  pursuant  to  stipulation  of  the 
parties.) 

"Mr.  Haug'hton:     The  government  rests. 

The  Court :  I  think  in  order  to  protect  yourself 
on  your  demurrer,  [9]  you  had  better  move  for  a 
verdict  in  your  favor  on  the  evidence,  before  you 
proceed,  in  order  to  protect  your  i^osition  on  the 
ground  that  the  indictment  doesn't  state  a  crime, 
and  for  the  other  reasons  indicated  in  your  de- 
murrer.   Do  you  so  move'? 

The  Defendant:     I  do,  your  Honor. 

The  Court:  That  will  be  denied  and  exception 
allowed.  Now  you  may  safely  go  ahead.  Do  you 
wish  to  take  the  stand  yourself? 

The  Defendant:     Yes.  [9a] 


ALFRED  LLOYD  SAUNDERS 

called  as  a  witness  in  his  own  behalf,  having  been 
first  duly  sworn,  examined,  and  testified  as  follows: 

In  reporting  ot  the  Induction  Station  I  feel  that 
it  is  my  duty  to  obey  the  law  up  to  the  point  where 
it  interferes  with  a  man's  conscience  and  I  feel  that 
under  the  Constitution  of  the  Ignited  States  I  have 
a  right  and  a  privilege  to  refuse  to  enter  any  form 
of  killing  of  my  brother  mankind;  and  I  feel  that 
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under  the  circumstances  I  am  taking  my  right  as 
granted  me  by  the  Constitution,  the  Selective 
Service  Act,  and  the  laws  of  God.  I  do  not  beileve 
that  killing  and  bloodshed  and  war  will  accomplish 
the  settlement  of  man's  arguments  between  man 
and  between  nations.  I  think  that  will  just  about 
state  my  feelings,  combined  with  the  reasons  that 
I  have  given  you  in  my  demurrer,  and  my  reason- 
ing based  upon  the  decisions  of  the  Supreme  Court 
in  the  Falbo  and  the  Billings  cases,  which  I  believe, 
although  I  may  be  wrong,  support  my  thinking. 
I  attended  the  University  of  California  and  while 
there  took  R.  O.  T.  C.  For  some  time  I  worked 
for  the  Douglas  Aircraft  plant  in  the  making  of 
airplanes  to  be  used  in  this  war.  When  taking 
R.  O.  T.  C.  in  college,  it  was  a  very  good  experience 
and  one  of  the  factors  in  making  my  belief  as  it  is 
today;  and  also,  my  experience  in  the  aircraft  fac- 
tory, as  to  the  feeling  of  my  fellowmen  with  whom 
I  w^orked,  toward  the  war,  and  the  effects  of  the 
war,  and  so  on.    I  quit  there  of  my  own  volition. 

"The  Court:  Do  you  have  any  further  testi- 
mony you  wish  to  introduce?  Do  you  have  any- 
thing further  you  wish  to  bring  before  the  Court? 

The  Defendant:  Just  a  couple  of  things,  your 
Honor. 

In  my  time,  the  classifications  I  have  received 
from  the  board,  I  have  again  and  again  asked  the 
board  members — and  had  appointments  with  them 
— asked    for   my   classification   as    a    conscientious 
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objector,  which  have  been  refused,  and  which  if  1 
had  been  granted  I  would  not  have  turned  down. 
It  isn't  the  fact  that  I  don't  believe  in  supporting 
the  law  as  passed  by  Congress  and  the  United 
States.  I  believe  that  they  have  seen  fit  to  recog- 
nize the  conscience  of  the  individual  above  that  of 
the  temporal  state,  and  have  so  passed  the  Act 
under  the  Constitution.  [10] 

Of  course,  they  have  done  their  best  in  classifying 
me  as  they  saw  fit.  I  don't  doubt  their  belief  and 
sincerity  in  so  classifying  me;  but  at  the  same 
time,  I  do  not  believe  that  one  man  can  come  up  to 
another  man  and  tell  him  whether  he  is  opposed 
to  war  or  whether  he  believes  in  war,  in  killing,  and 
in  bloodshed.    It  is  more  or  less  up  to  the  individual. 

The  Court :  As  I  understand  your  position,  your 
position  is  that  you  are  a  conscientious  objector; 
that  the  board  declined  to  so  classify  you,  and 
classified  you  a  1-A ;  that  had  they  so  classified  you, 
you  would  have  been  perfectly  willing  to  have  gone 
to  a  conscientious  objector's  camp  as  provided  by 
law'? 

The  Defendant:  That's  right.  And  at  the  same 
time,  I  appeared  in  court  once  before  and  was 
forcibly  taken  over  by  the  M.  P.'s  and  spent  seven 
months  in  the  Army  guardhouse  and  stockade,  when 
at  any  time  if  I  would  have  accepted  the  Army 
principles  I  would  have  been  released  from  the 
guardhouse  or  the  Army  stockade. 

The  Court:     When  was  thaf? 
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The  Defendant:  That  was  in  '42  and  '43.  I 
spent  two  months  in  Fort  MacArthur  and  five 
months  at  Camp  Haan  in  Riverside.  And  at  that 
time  my  contention  was  that  I  was  still  under  civil- 
ian authorities  and  not  the  Army  authorities;  and 
upon  my  appeal  to  the  Circuit  Court  at  San  Fran- 
cisco, it  was  upheld  with  the  return  of  the  Billings 
case,  and  I  was  freed  on  a  writ  of  habeas  corpus. 

The  Court:  Then  you  were  again  brought  up 
for  reclassification  before  the  draft  board? 

The  Defendant:  Yes,  sir.  I  did  not  believe  I 
was  in  the  w^rong.  I  could  have  at  any  time  ad- 
mitted that  I  was  wrong  and  have  accepted  the 
Army  principles  in  the  Medical  Corps  or  other- 
wise; but  I  do  not  feel  that  a  Christian  can  wear 
the  uniform  of  Christianity  and  still  serve  the 
United  States  in  the  temporal  state  and  wear  that 
uniform,  because  Christianity  or  the  laws  of  Christ 
do  not  support  killing  and  destruction.  [11] 

The  Court:  Since  you  were  incarcerated  by  the 
Army  in  the  guardhouse,  did  you  file  a  conscien- 
tious objector's  form  before  the  draft  board? 

The  Defendant:     I  did  that  when  I  registered. 

The  Court:     You  did  that  when  you  registered? 

The  Defendant:     Yes,  sir. 

The  Court:  And  did  you  again  appear  before 
the  draft  board  in  support  of  your  contention  that 
you  were  a  conscientious  objector? 

The  Defendant:     I  did,  sir. 

The  Court:  You  had  a  hearing  before  the  draft 
board  ? 


38  Alfred  Lloyd  Saunders  vs. 

(Testimony  of  Alfred  Lloyd  Saunders.) 

The  Defendant:  Yes.  And  I  explained  to  them 
there  that  I  could  not  accept  the  Army;  that  if  I 
felt  I  was  right  in  so  doing  I  could  have  done 
so  then  and  wouldn't  have  had  to  stay  for  seven 
months  in  the  Army  guardhouse.  I  also  explained 
to  them  while  not  becoming  a  part  of  the  organized 
forces  that  at  the  same  time  I  could  accept  a  C.  O. 
classification  because  that  does  not  involve  the  kill- 
ing of  men  and  women  and  children  by  the  thou- 
sands, and  that  by  accepting  the  Army  I  absolutely 
felt  that  I  was  a  part  of  it. 

The  Court:  Well,  the  difficulty  with  the  situa- 
tion is  this:  This  court  has  no  power  to  review 
classifications  of  the  draft  board.  I  might  feel 
very  firmly  that  you  were  a  conscientious  objector 
and  should  have  been  so  classified  and  should  have 
gone  to  a  conscientious  objector's  camp  as  the  law 
provides  in  the  exercise  of  the  congresisonal  discre- 
tion, but  if  the  draft  board  and  the  organization 
set  up  under  the  directive  from  the  Congress  by 
the  Executive  Branch  of  the  government  feels 
otherwise  there  is  nothing  I  can  do  insofar  as  your 
being  guilty  or  innocent  of  this  particular  crime, 
so  long  as  I  do  not  feel  that  technically  your  posi- 
tion is  sound  from  the  legal  standpoint  on  your 
demurrer  and  your  motion  for  a  directed  verdict. 

If  you  are  both  through  with  your  case 

Mr.  Haughton :  If  the  Court  please,  I  would  like 
to  ask  two  or  three  more  questions,  inasmuch  as  the 
subject  of  classification  has  been  [12]  entered  into. 
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I  would  like,  also,  to  introduce  the  entire  file  of 

the  draft  board,  which  has  the  full  record. 

The  Court:  There  is  no  objection  to  the  file  of 
the  draft  board  going  in? 

The  Defendant:     Not  at  all. 

The  Court:  It  may  be  received,  and  you  may 
ask  Mr.  Saimders  what  you  wish  to  ask  him." 

The  entire  file  of  the  draft  board  was  then  intro- 
duced and  received  in  evidence  and  marked  as  Gov- 
ernment's Exhibit  No.  6.  (Said  exhibit  w^as  certified 
to  the  Circuit  Court  of  Appeals  pursuant  to  stipu- 
lation of  the  i^arties). 


ALFRED  LLOYD  SAUNDERS, 

called  as  a  witness  in  his  own  behalf,  having  been 
previously  duly  sworn,  resumed  the  stand  and  testi- 
fied further  as  follows: 

Cross  Examination — (Continued) 
^'By  Mr.  Haughton: 

Q.  You  used  the  w^ord  ''Christianity"  once  or 
twice  in  your  statement.  You  do  not  belong  to  any 
church,  do  you?  A.     I  do  not. 

Q.     You  never  belonged  to  any  church,  did  you? 

A.  With  the  exception  of  my  affiliation  with  the' 
Friends  of  Reconciliation. 

Q.  You  are  a  member  of  an  organization  known 
as  the  Fellowship  of  Reconciliation?  A.     Yes. 

Q.     That  organization 
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The  Court:  You  must  do  it  audibly  so  he  will 
get  it.     The  answer  was  Yes? 

The  Witness:     Yes. 

Q.  By  Mr.  Haughton:  That  organization  is  a 
pacifist  organization,  is  it  not? 

A.  It  is  an  organization  that  is  against  war 
among  mankind  of  any  kind  and  for  the  reconcilia- 
tion of  the  differences  of  mankind  through  [13] 
non-violent  actions. 

Q.  The  last  time  you  were  in  court  and  the' 
time  you  mentioned  when  you  were  held  under 
military  authorities,  you  had  a  hearing  before  the 
hearing  of&cer  of  the  Dej^artment  of  Justice,  did 
you  not?  A.     That's  right. 

Mr.  Haughton:     That  is  all,  if  the  Court  please. 

The  Court :  The  file  has  been  stipulated  into  the 
record,  and  it  may  be  marked  in  evidence. 

The   Clerk:     Government's  No.   6. 

The  Defendant:  Were  the — well,  that  is  all 
right. 

The  Court:  Go  ahead.  Don't  be  afraid.  You 
can  say  whatever  you  have  in  your  mind.  You  are 
entitled  to  your  day  in  court.  I  want  you  to  say 
what  you  want  to  say. 

The  Defendant:  As  to  the  hearing  officer's  re- 
port and  the  F.  B.  I.  reports,  I  feel  that  they  are 
unjustified  and  have  no  basis  of  proof  in  the  court 
as  to  bearing  upon  my  questions. 

The  Court:  That  statement  is  predicated  upon 
this  thought,  as  I  understand  it:  You  believe  that 
a  man  may  be  a  conscientious  objector  within  the 


United  States  of  America    •  4l 

(Testimony  of  Alfred  Lloyd  Saunders.) 
meaning  of  the  Congress  when  it  passed  the  Selec- 
tive Service  Act  and  provided  for  such  classifica- 
tion, regardless  of  the  fact  that  he  is  not  a  Jehovah 
Witness,  or  a  Presbyterian,  or  a  Catholic,  or  a 
Quaker,  or  belongs  to  any  other  organized  church; 
that  he  may  be  just  as  good  a  conscientious  objector 
without  belonging  to  any  organized  group'?  So  far 
that  is  your  position? 

The  Defendant:     Yes,  sir. 

The  Court:  And  that  you  showed  your  con- 
scientious objector's  viewpoint  w^hen  you  were 
originally  classified,  by  filing  a  conscientious  objec- 
tor's form;  that  you  substantiated  that  position 
when  you  refused  to  accept  the  discipline  of  the 
Army  and  spent  some  seven  months  in  the  guard- 
house, when  all  you  had  to  do  was  to  accept  a  non- 
combatant  status  in  the  military  forces  and  work 
in  the  hospital?  [14] 

The  Defendant:     Yes. 

The  Court:  That  you  feel  the  reports  of  the 
F.  B.  I.  and  the  hearing  officer  were  not  predicated 
upon  sound  reasoning  or  upon  a  proper  grasp  of 
the  evidence  which  you  brought  up? 

The  Defendant:     Yes,  sir. 

The  Court:  Further  than  that,  you  state  that 
you  are  willing  to  accept  a  classification  of  conscien- 
tious objector  and  are  willing  to  subject  yourself 
to  the  discipline  of  the  camp  as  provided  for  by 
tlie  law,  is  that  correct? 

The  Defendant:     That's  right. 
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The  Court :  I  think  you  were  in  court  yesterday 
when  I  discussed  several  of  these  cases,  and  when 
I  indicated  what  my  belief  was  on  the  law.  I  will, 
briefly,  repeat  it. 

I  believe  the  Congress  in  time  of  war  has  the* 
power  to  do  what  it  proposed  to  do  by  the  Selective 
Service  Act.  I  believe  that  it  had  the  right  to 
delegate  the  setting  up  of  the  organization  to  accom- 
plish the  purpose  to  defend  the  country  in  war  to 
the  Executive  Branch  of  the  government;  that  the 
President  had  the  right  to  set  up  the  organization 
that  he  did  set  up ;  and  that  the  right  to  determine 
the  classifications  is  in  the  draft  board;  that  I,  as 
a  Judge  of  the  United  States  District  Court,  have 
no  right,  no  power,  under  the  law,  to  review  that 
action  of  the  draft  board,  provided  it  shows  on  its 
face  that  the  regular  administrative  processes  were 
carried  out. 

In  this  proceeding  I  haven't  any  choice.  On  the 
evidence  you  are  guilty  of  the  offense  charged.  I 
then  have  to  consider  what  your  punishment  is 
going  to  be  under  the  circumstances. 

I  want  to  send  this  matter  to  the  Probation  Officer 
for  a  complete  report  and  recommendation. 

Are  you  out  on  your  own  recognizance  or  out  on 
bond "? 

The  Defendant:     I  am  on  bond  now. 

The  Court:  Well,  the  bond  will  just  be  con- 
tinued and  I  will  ask  you  to  report  to  the  Probation 
Office  and  give  them  a  complete  record,  [15]  so  that 
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it  will  be  in  the  file,  and  the  matter  will  be  continued 
until  2:00  o'clock  on  the  afternoon  of  a  week  from 
next  Monday,  and  then  I  will  determine  what  sen- 
tence to  mete  out  under  the  circumstances. 

The  Defendant:     Yes,  sir. 

The  Court :  I  think  I  understand  your  position. 
I  think  you  understand  mine,  too. 

The  Defendant:  Yes,  sir,  your  Honor,  but  at 
the  same  time  I  feel,  also,  that  you  are  not  only 
the  judge  but  the  jury  of  the  court  as  well,  and 
that  it  is  your  privilege  to  act  so,  and  I  wanted 
to,  in  my  explanation  in  regard  to  the  F.  B.  T. 
investigations — from  what  I  understand,  in  court 
such  accusations  or  references  that  they  make  are 
ordinarily  supported  by  proof.  That  is  wiiat  I 
meant. 

The  Court:  I  think  maybe  I  didn't  make  that 
clear.  I  don't  think  that,  so  far  as  this  case  is 
concerned,  it  made  any  difference  if  the  F.  B.  I. 
Agent  hadn't  gone  on  the  stand  at  all.  I  could 
ignore  that  testimony  entirely  and  just  take  the 
record  and  your  statement,  and  as  a  matter  of  law 
I  have  no  choice,  you  still,  technically,  are  guilty 
under  the  law. 

So,  if  there  is  anything  prejudicial  in  that  F.  B.  I. 
testimony,  you  don't  need  to  w^orry  about  that  at  all, 
because  it  is  not  necessary  to  a  determination  of 
this  case.  However,  all  of  those  matters  are  mat- 
ters which  will  be  of  interest  to  me  when  I  come 
to  impose  sentence,  and  you  should  make  your  state- 
ment to  the  probation  officer  so  it  will  come  to  me, 
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and  I  will  have  a  full  picture  before  me.    Is  that 

clear "? 

The  Defendant:  Yes,  sir.  Pardon  me.  The 
only  thing  was — another  thing  I  wanted  to  mention 
was  I  expect  to  try  to  appeal  my  case  upon  the 
grounds  that  I  believe 

The  Court:     Indicated  in  the  demurrer^ 

The  Defendant:     Yes,  sir. 

The  Court:  I  think  we  may  consider  that  you 
have  made  your  motion  for  a  verdict  for  the  same 
reasons  that  you  indicated  in  the  demurrer  prior 
to  any  finding  of  guilty.     May  it  be  so  stipulated? 

Mr.  Haughton:     So  stipulated,  your  Honor. 

The  Court:  So  your  record  is  protected,  and 
you  can  take  the  matter  up  on  that  ground. 

You  are  entitled  to  appeal  and  the  Circuit  is 
entitled  to  hear  the  matter  and  determine  it  once 
and  for  all. 

Did  you  prepare  your  papers  on  the  appeal  your- 
self in  the  habeas  corpus  matter? 

The  Defendant:     No,  sir. 

The  Court:  It  was  Wirin  and  Tietz  that  took 
that  case  up? 

The  Defendant:     Yes. 

The  Court:  And  the  Circuit  Court  of  Appeals 
reversed  the  District  Court,  did  it  not? 

The  Defendant:     Yes,  sir. 

The  Court:  Who  heard  the  case  in  the  District 
Court  ? 

The  Defendant:     Judge  Yankwich. 
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The  Court :  I  knew  the  ease  and  knew  the  name 
but  I  hadn't  put  you  and  that  case  together.  I 
didn't  realize  you  were  the  Saunders  in  that  case. 

You  have  got  a  clean-cut  issue  now. 

The  Defendant:  There  is  only  one  thing,  I  was 
interested  in  carrying  the  case  up  myself. 

The  Court :  I  think  you  have  a  perfect  right  to 
take  your  case  up  yourself.  I  don't  know  of  any- 
thing in  the  way  of  regulations  that  would  prevent 
that.    Do  you,  Mr.  Haughton? 

Mr.  Haughton:     No,  your  Honor. 

The  Court:  You  go  ahead.  Mr.  Smith  in  the 
Clerk's  office  will  give  you  all  the  help  j^ou  need. 
It  is  a  very  simple  affair. 

The  Defendant:  That  is,  just  to  verify  my 
statement  yesterday  for  having  the  trial  set  aside — 

The  Court:  I  think  you  and  Mr.  Haughton  can 
save  yourselves  a  lot  of  work  on  the  appeal,  be- 
cause I  think  Mr.  Haughton  and  you  can  sit  dow^n 
and  stipulate  to  the  questions  that  are  to  go  up  to 
the  Circuit.  [17]  It  is  a  clean-cut  proposition;  there 
is  no  conflict  in  the  evidence.  There  it  is,  and  I 
think  you  can  save  yourself  and  the  Clerk's  office 
a  tremnedous  amount  of  work,  don't  you,  Mr. 
Haughton '? 

Mr.  Haughton:     I  think  so,  your  Honor. 

The  Court:  It  is  all  right.  It  is  a  good  thing 
to  have  the  Circuit  pass  on  it.  There  isn't  any- 
thing difficult  about  it. 

Have  you  got  a  copy  of  the  rules  of  the  Circuit 
Court  of  the  Ninth  Circuit  on  Appeal? 
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The  Defendant:     No,  I  don't. 
Tlie  Court:     Mr.  Smith  in  the  Clerk's  office  will 
give  you  a  copy.  If  he  hasn't  one,  you  can  borrow 
mine. 

We  will  stand  adjourned. 

(Whereupon,  on  May  8,  1945,  at  10:50  o'clock 
an  adjournment  was  taken  until  May  21,  1945, 
at  2:00  o'clock  p.  m.) 


Los   Angeles,    California,   Monday,   May   21,   1945. 

2 :00  P.  M. 

The  Clerk:  17677,  United  States  vs.  Alfred 
Lloyd  Saunders. 

The  Court:  Mr.  Saunders,  I  think  I  understand 
your  case  pretty  well  by  now.  Is  there  anything 
further  you  would  like  to  add  to  what  you  have 
already  told  us? 

The  Defendant:     No. 

The  Court:  I  will  just  say  the  same  thing  to 
you  that  I  said  to  the  previous  defendant.  I  don't 
think  there  is  anything  I  can  do.  The  sentence 
of  the  court  is  that  you  serve  a  term  of  18  months 
in  a  Federal  Road  Camp  type  of  institution  to  be 
designated  by  the  Attorney  General  or  his  author- 
ized representative.  The  court  recommended  that 
you  be  committed  to  the  Federal  Prison  Camp  at 
Tucson,  Airzona. 

Do  you  want  a  little  time  before  you  start 
serving  ? 
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The  Defendant:  Yes.  I  would  like  to  ask,  if 
I  may,  to  have  the  sentence  satisfied  or  to  be  allowed 
to  be  out  on  bail  or  otherwise  so  that  I  may  appeal 
my  case  higher.  It  seems  to  me,  your  Honor,  that 
[18]  since  this  country  was  established  by  the  peo- 
ple who  were  denied  their  religious  beliefs  in  other 
parts  of  the  world 

The  Court :  I  am  willing  to  give  you  any  reason- 
able length  of  time  to  protect  your  appeal.  Two 
weeks  ought  to  be  enough  to  do  that.  I  can't  leave 
you  out  indfinitely  while  you  perfect  your  appeal. 

The  Defendant :  I  would  be  willing  to  be  let  out 
on  bail. 

The  Court:  You  can  get  that  from  the  Circuit 
Court  when  you  perfect  your  appeal.  Have  you 
served  your  notice  of  appeal  or  anything  like  that"? 

The  Defendant :  No.  I  was  informed  they  could 
not  be  served  until  judgment. 

The  Court:     Yes,  that  is  true. 

The  Defendant:  I  would  be  willing  to  work  in 
any  hospital  or  otherwise  where  you  might  see  fit 
pending  the  appeal  to  the  Circuit  Court. 

The  Court:  Suppose  I  stay  the  execution  of 
sentence  for  a  period  of  two  weeks,  and  in  the 
meantime  you  perfect  your  appeal  and  then  you 
make  an  application  to  the  Circuit  Court  of  Ap- 
peals for  release  pending  appeal.  It  will  be  under 
their  jurisdiction. 

The  Defendant:  That  would  not  be  within  your 
power  to  grant,  other  than  that,  that  is,  with  me 
working  in  a  hospital  or  some  other  place  which 
the  court  might  see  fit? 
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The  Court:  I  don't  think  I  would  have  the 
power  to  do  that.  I  think  that  I  could  admit  you 
to  bail  on  appeal,  but  when  you  are  admitted  to 
bail  then  that  would  be  up  to  you  as  to  what  you 
did.  What  you  are  going  to  do  might  have  con- 
siderable effect  upon  whether  I  put  you  on  bail 
or  not. 

The  Defendant:  I  want  to  appeal  the  case  to 
the  Circuit  Court,  and,  if  you  desire,  at  the  same 
time  to  be  working  at  any  hospital  which  the  court 
might  see  fit,  which  I  believe  would  be  of  more  good 
to  the  country  than  being  incarcerated.  [19] 

The  Court:  Well,  I  will  stay  the  execution  of 
that  sentence  for  a  period  of  two  weeks.  You  go 
ahead  and  perfect  your  appeal  and  then  I  will 
see  what  I  can  do. 

The  Defendant:     Thank  you. 

The  Clerk:     He  remains  on  the  present  bond? 

The  Court:     Yes." 


The  foregoing  Bill  of  Exceptions  was  prepared 
within  the  time  allowed  by  law  as  extended,  and 
correctly  sets  forth  the  proceedings  and  evidence  in 
connection  with  said  trial,  and  therefore  settled, 
allowed  and  approved. 

Dated:  This  12th  day  of  July,  1945. 
RALPH  E.  JENNEY 

Judge   of  the   United   States 
District  Court. 

[Endorsed] :    Filed  July  13,  1945. 
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of  Exceptions  is  correct  and  may  be  allowed.  That 
a  copy  of  the  same  was  received. 

Dated:  July  10th,  1945. 
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Defendant- Appellant 
CHARLES  H.  CARR 

United  States  Attorney 
JAMES  M.  CARTER 

Assistant  U.  S.  Attorney 
WM.  P.  HAUGHTON 

Assistant  U.  S.  Attorney 
By  WM.  P.  HAUGHTON 

Attorneys  for  Plaintiff- 
Appellee 


[Title  of  District  Court  and  Cause.] 

ASSIGNMENT  OF  ERRORS 

1.  That  the  indictment  was  illegal  and  uncon- 
stitutional and  the  demurrer  should  have  been  sus- 
tained. 

2.  That  the  trial  was  contrary  to  the  First  and 
Fifth  Amendments  of  the  United  States'  Constitu- 
tion and  Section  5g  of  the  Selective  Service  and 
Training  Act  of  1940,  which  was  intentionally 
worded  so  as  not  to  violate  the  First  Amendment 
of  the  Constitution  of  the  United  States. 
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3.  That  the  trial  was  also  contrary  to  the  United 
States  Supreme  Court's  reasoning  and  judgment 
in  the  Falbo  and  Billings  Case. 

4.  That  a  Court  does  have  the  right  to  review 
draft  board  decisions  and  right  the  wrongs  com- 
mitted by  these  draft  board  decisions. 

ALFRED  LLOYD  SAUNDERS. 

[Endorsed] :  Filed  June  11,  1945. 
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No.  11062. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Alfred  Lloyd  Saunders, 

vs. 
United  States  of  America, 


Appellant, 


Appellee. 


APPELLEE'S  BRIEF. 


Jurisdiction. 

The  United  States  District  Court  for  the  Southern  Dis- 
trict of  California  had  jurisdiction  of  the  cause  under  Sec- 
tion 311  of  the  Selective  Training  and  Service  Act  of  1940, 
54  Stat.  885  (50  U.  S.  C.  App.  311)  and  Section  24  of  the 
Judicial  Code  (28  U.  S.  C.  41  (2)).  The  offense  charged 
in  the  indictment  was  committed  in  the  County  of  Los 
Angeles,  State  of  California,  within  the  jurisdiction  of  the 
District  Court.  This  Court  has  jurisdiction  of  the  appeal 
under  Section  128  of  the  Judicial  Code  (28  U.  S.  C.  225 
(a)  and  (d)). 
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Statutes  and  Regulations  Involved. 

Sections  10(a)(2)  and  11  of  the  Selective  Training  and 
Service  Act  of  1940,  54  Stat.  893,  as  amended  Dec.  5, 
1943,  c.  342,  57  Stat.  597  (50  U.  S.  C.  App.  310-311) 
provide : 

Section  10: 

"Administrative  provisions 

(a)   The  President  is  authorized — 

ifi  3|C  3|C  3(C  3|C  *)C  5(C  3^C*  3|C 

(2)  to  create  and  establish  a  Selective  Service  Sys- 
tem, and  shall  provide  for  the  classification  of  regis- 
trants and  of  persons  who  volunteer  for  induction 
under  this  Act  on  the  basis  of  availability  for  training 
and  service,  and  shall  establish  within  the  Selective 
Service  System  civilian  local  boards,  civilian  appeal 
boards,  and  such  other  agencies,  including  agencies 
of  appeal,  as  may  be  necessary  to  carry  out  the  pro- 
visions of  this  Act.  There  shall  be  created  one  or 
more  local  boards  in  each  county  or  political  sub- 
division corresponding  thereto  of  each  State,  Terri- 
tory, and  the  District  of  Columbia.  Each  local  board 
shall  consist  of  three  or  more  members  to  be  appointed 
by  the  President,  from  recommendations  made  by  the 
respective  Governors  or  comparable  executive  officials. 
No  member  of  any  such  local  board  shall  be  a  member 
of  the  land  or  naval  forces  of  the  United  States,  but 
each  member  of  any  such  local  board  shall  be  a  civilian 
who  is  a  citizen  of  the  United  States  residing  in  the 
county  or  political  subdivision  corresponding  thereto 
in  which  such  local  board  has  jurisdiction  under  rules 
and  regulations  prescribed  by  the  President.  Such 
local  boards,  under  rules  and  regulations  prescribed  by 
the  President,  shall  have  power  within  their  respective 
jurisdictions  to  hear  and  determine,   subject   to  the 
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right  of  appeal  to  the  appeal  boards  herein  authorized 
all  questions  or  claims  with  respect  to  inclusion  for,  or 
exemption  or  deferment  from,  training  and  service 
under  this  Act  of  all  individuals  within  the  jurisdic- 
tion of  such  local  boards.  The  decisions  of  such  local 
boards  shall  be  final  except  where  an  appeal  is  author- 
ized and  is  taken  in  accordance  with  such  rules  and 
regulations  as  the  President  may  prescribe.  Appeal 
boards  within  the  Selective  Service  System  shall  be 
composed  of  civilians  who  are  citizens  of  the  United 
States.  The  decision  of  such  appeal  boards  shall  be 
tinal  in  cases  before  them  on  appeal  unless  modified  or 
changed  by  the  President  as  provided  in  the  last  sen- 
tence of  section  5(1)  of  this  Act.  No  person  who  is 
an  officer,  member,  agent,  or  employee  of  the  Selective 
Service  System,  or  of  any  such  local  or  appeal  board 
or  other  agency,  shall  be  excepted  from  registration, 
or  deferred  from  training  and  service,  as  provided  for 
in  this  Act,  by  reason  of  his  status  as  such  officer, 
member,  agent,  or  employee." 

Section  1 1 :     Offenses  and  punishment. 

"Any  person  charged  as  herein  provided  with  the 
duty  of  carrying  out  any  of  the  provisions  of  this 
Act,  or  the  rules  or  regulations  made  or  directions 
given  thereunder,  who  shall  knowingly  fail  or  neglect 
to  perform  such  duty,  and  any  person  charged  with 
such  duty,  or  having  and  exercising  any  authority 
under  said  Act,  rules,  regulations,  or  directions  who 
shall  knowingly  make,  or  be  a  party  to  the  making,  of 
any  false,  improper,  or  incorrect  registration,  classi- 
fication, physical  or  mental  examination,  deferment, 
induction,  enrollment,  or  muster,  and  any  person  who 
shall  knowingly  make,  or  be  a  party  to  the  making  of, 
any  false  statement  or  certificate  as  to  the  fitness  or 
unfitness  or  liability  or  non-liability  of  himself  or  any 


other  person  for  service  under  the  provisions  of  the 
Act,  or  rules,  regulations,  or  directions  made  pursuant 
thereto,  or  who  otherwise  evades  registration  or  ser- 
vice in  the  land  or  naval  forces  or  any  of  the  require- 
ments of  this  Act,  or  who  knowingly  counsels,  aids, 
or  abets  another  to  evade  registration  or  service  in 
the  land  or  naval  forces  or  aiiy  of  the  requirements  of 
this  Act,  or  of  said  rules,  regulations,  or  directions, 
or  who  in  any  manner  shall  knowingly  fail  or  neglect 
to  perform  any  duty  required  of  him  under  or  in  the 
execution  of  this  Act,  or  rules  or  regulations  made 
pursuant  to  this  Act,  or  any  person  or  persons  who 
shall  knowingly  hinder  or  interfere  in  any  way  by 
force  or  violence  with  the  administration  of  this 
Act  or  the  rules  or  regulations  made  pursuant  thereto, 
or  conspire  to  do  so,  shall,  upon  conviction  in  the 
district  court  of  the  United  States  having  jurisdiction 
thereof,  be  punished  by  imprisonment  for  not  more 
than  five  years  or  a  fine  of  not  more  than  $10,000,  or 
by  both  such  fine  and  imprisonment,  or  if  subject 
to  military  or  naval  law  may  be  tried  by  court  martial, 
and,  on  conviction,  shall  suffer  such  punishment  as  a 
court  martial  may  direct.  No  person  shall  be  tried 
by  any  military  or  naval  court  martial  in  any  case 
arising  under  this  Act  unless  such  person  has  been 
actually  inducted  for  the  training  and  service  pre- 
scribed under  this  Act  or  unless  he  is  subject  to  trial 
by  court  martial  under  laws  in  force  prior  to  the 
enactment  of  this  Act.  Precedence  shall  be  given  by 
courts  to  the  trial  of  cases  arising  under  this  Act." 

Section  633.21  of  the  Selective  Service  Rules  and  Regu- 
lations, provides: 

''633.21.  Duty  of  registrant  to  report  for  and  sub- 
mit to  induction,  (a)  When  the  local  board  mails  to 
a  registrant  an  Order  to  Report  for  Induction  (Form 
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150),  it  shall  be  the  duty  ol"  the  registrant  to  report 
for  induction  at  the  time  and  place  fixed  in  such 
order.  If  the  time  when  the  registrant  is  ordered  to 
report  for  induction  is  postponed,  it  shall  be  the 
continuous  duty  of  the  registrant  to  report  for  in- 
duction upon  the  termination  of  such  postponement 
and  he  shall  report  for  induction  at  such  time  and 
place  as  may  be  fixed  by  the  local  board.     *     *     *" 

"(b)  Upon  reporting  for  induction,  it  shall  be  the 
duty  of  the  registrant:  *  *  *  (5)  to  submit  to 
induction    *    *     *." 

Statement  of  the  Case. 

On  about  April  18,  1945,  appellant  was  indicted  in  the 
United  States  District  Court  for  the  Southern  District  of 
California,  Central  Division  in  one  count  [R.  2-3],  charg- 
ing violation  of  the  Selective  Training  and  Service  Act  of 
1940  (supra,  p.  2),  in  that  he  wilfully,  knowingly,  and 
unlawfully  failed  and  neglected  to  submit  to  induction  into 
the  Armed  forces  of  the  United  States  after  having  been 
duly  notified  and  ordered  to  do  so,  thereby  willfully  and 
unlawfully  failing  and  neglecting  to  perform  a  duty  re- 
quired by  him  under  the  Act  and  the  rules  and  regulations 
promulgated  pursuant  to  it. 

Appellant,  on  May  2,  1945.  filed  a  demurrer  to  the  in- 
dictment, which  in  substance  challenged  the  sufficiency  of 
the  indictment  on  the  ground  that  it  purported  to  state  a 
violation  of  the  Act  and  the  applicable  regulations,  which 
appellant  contended,  were  violative  of  his  constitutional 
rights  in  that  he  was,  by  the  order  of  the  draft  board 
forced  to  report  and  submit  to  induction,  and  forced  to 
serve  in  the  armed  forces  although  he  was  a  conscientious 
objector,    and   that   the   question   of   whether   he    was    in 


fact  a  conscientious  objector  had  been  determined  by  the 
local  draft  board  adversely  to  the  appellant,  whereas,  the 
appellant  contended,  such  a  determination  could  only  be 
made  by  himself  and  not  by  the  local  draft  board  [R. 
5-10]. 

On  May  7,  1945,  the  district  judge  overruled  the  de- 
murrer [R.  10-11]  and  appellant  thereupon  entered  a  plea 
of  not  guilty  to  the  indictment  (id.).  On  May  7,  1945, 
also,  appellant,  appearing  pro.  per.  [R.  2-3],  although 
he  was  duly  advised  of  his  right  to  have  counsel 
appointed  on  his  behalf  and  to  a  trial  by  jury,  declined 
counsel  and  waived  a  jury  trial  [R.  11,  23,  29,  30].  Dur- 
ing the  proceeding,  however,  the  trial  court  requested  two 
local  counsel  who  were  present  in  the  courtroom  to  con- 
sider the  rights  of  the  appellant  and  called  upon  them 
for  their  opinion  as  to  the  correctness  of  appellant's  pro- 
posed steps  and  position   [R.  28-29. 

On  May  8,  1945,  appellant  was  tried  before  the  district 
court  without  a  jury  |R.  11-12,  30-46]  and,  after  the  in- 
troduction of  testimony  by  the  Government  and  by  appel- 
lant I R.  12,  31-46],  as  well  as  following  denial  of  ap- 
pellant's motions  for  a  directed  verdict,  the  district  court 
found  appellant  guilty  of  the  violation  charged  in  the  in- 
dictment. [R.  42.]  This  case  was  thereupon  referred  to 
a  probation  officer  for  investigation  and  report  to  be  made 
on  May  21,  1945  [R.  12-13,  42]. 

On  May  21,  1945,  the  district  court  sentenced  appellant 
to  imprisonment  for  a  term  of  18  months  [R.  14-15,  46]. 

Appellant  filed  notice  of  appeal,  together  with  his 
grounds  of  appeal,  on  May  22,  1945  [R.  15-16],  and  filed 
an  assignment  of  errors  on  June  11,  1945   [R.  49-50]. 
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Summary  of  Facts. 

There  is  no  dispute  as  to  tlie  facts  in  the  instant  case. 

Pursuant  to  the  provisions  of  the  Selective  Training  and 
Service  Act  of  1940  [R.  31],  appellant  registered,  and 
thereafter  filed  a  Selective  Service  questionnaire  with  his 
local  draft  board  [R.  31-32].  At  the  same  time  appellant 
filed  a  conscientious  objector's  form,  notifying  his  local 
draft  board  that  he  considered  himself  to  be  a  conscien- 
tious objector,  and  requested  that  he  be  classified  accord- 
ingly [R.  35-36,  37]. 

On  May  22,  1944  appellant  was  classified  by  his  local 
draft  board  in  Class  I- A  (available  for  military  service), 
and  notice  of  such  classification  was  mailed  to  him  on  the 
following  day  [R.  32].  Thereafter,  appellant  appealed 
from  his  local  board's  classification  to  the  Selective  Serv- 
ice appeal  board,  which  also  classified  appellant  in  Class 
I-A  [R.  32],  after  appellant  had  been  accorded  a  hearing 
upon  his  claim  for  a  conscientious  objector's  status  [R. 
37-38  40-41 :  Gov.  Exh.  6]  and  the  hearing  officer  had 
reported  that  he  did  not  consider  appellant  to  be  a  con- 
scientious objector  under  the  Act    [Gov.   Exh.  6]. 

On  December  10,  1944,  the  local  draft  board  sent  to 
appellant  an  order  to  report  for  induction  on  January  2, 
1945  [R.  32;  Gov.  Exh.  4].  Pursuant  to  the  order,  appel- 
lant reported  on  January  2,  1945  to  the  induction  center, 
and  was  asked  to  return  on  January  5,  1945,  which  he  did 
[R.  33].  At  the  induction  center  appellant  advised  that  he 
did  not  intend  to  submit  to  induction  inasmuch  as  he  was 
a  conscientious  objector.  Appellant  departed  from  the  in- 
duction center  without  being  inducted  [R.  33  \. 

At  the  trial  appellant  sought  a  review  of  the  draft 
board's  classification  and  offered  evidence  which  he  con- 
ceived to  be  in  support  of  his  contention  that  he  was  im- 
properly classified  by  the  draft  boards  [R.  34-35]. 


— 8— 
ARGUMENT. 

Appellant's  basic  contentions  in  this  case  are:  (1)  that 
the  district  court  erred  in  failing  to  review  appellant's 
classification  accorded  him  by  the  Selective  Service  boards; 
and  (2)  that  the  local  draft  board  and  the  appeal  board, 
by  classifying  him  Class  I-A,  rather  than  as  a  conscientious 
objector  (Class  I-A-0,  or  Class  IV-E),  violated  his  rights 
under  the  First  Amendment  to  the  Constitution  guarantee- 
ing him  freedom  of  religion.  Appellant  is  in  error  in  both 
respects. 

It  is  settled,  of  course,  that  the  propriety  of  a  regis- 
trant's classification  by  the  Selective  Service  boards  under 
the  Selective  Training  and  Service  Act,  is  not  reviewable 
upon  a  criminal  prosecution  for  failure  to  comply  with  the 
orders  of  the  local  board.  Falbo  v.  United  States,  320  U. 
S.  549.  In  that  case  the  Supreme  Court  stated  in  part  (pp. 
553-555): 

"The  connected  series  of  steps  into  the  national 
service  which  begins  with  registration  with  the  local 
board  does  not  end  until  the  registrant  is  accepted 
by  the  army,  navy,  or  civilian  public  service  camp. 
Thus  a  board  order  to  report  is  no  more  than  a 
necessary  intermediate  step  in  a  united  and  continuous 
process  designed  to  raise  an  army  speedily  and  effi- 
ciently. 

'Tn  this  process  the  local  board  is  charged  in  the 
first  instance  with  the  duty  to  make  the  classification 
of  registrants  which  Congress  in  its  complete  dis- 
cretion saw  fit  to  authorize.    Even  if  there  were,  as 


the  petitioner  argues,  a  constitutional  requirement 
that  judicial  review  must  be  available  to  test  the 
validity  of  the  decision  of  the  local  board,  it  is  certain 
that  Congress  was  not  required  to  provide  for  judi- 
cial intervention  before  final  acceptance  of  an  indi- 
vidual for  national  service.  The  narrow  question 
therefore  presented  by  this  case  is  whether  Congress 
has  authorized  judicial  review  of  the  propriety  of  a 
board's  classification  in  a  criminal  prosecution  for 
wilful  violation  of  an  order  directing  a  registrant  to 
report  for  the  last  step  in  the  selective  process. 

"We  think  it  has  not.  The  Act  nowhere  explicitly 
provides  for  such  review  and  we  have  found  nothing 
in  its  legislative  history  which  indicates  an  intention 
to  afford  it.  The  circumstances  under  which  the  Act 
was  adopted  lend  no  support  to  a  view  which  would 
allow  litigious  interruption  of  the  process  of  selection 
which  Congress  created.  To  meet  the  need  which  it 
felt  for  mobilizing  national  manpower  in  the  shortest 
practicable  period,  Congress  established  a  machinery 
which  it  deemed  efficient  for  inducting  great  numbers 
of  men  into  the  armed  forces.  Careful  provision  was 
made  for  fair  administration  of  the  Act's  policies 
within  the  framework  of  the  selective  service  process. 
But  Congress  apparently  regarded  'a  prompt  and  un- 
hesitating obedience  to  orders'  issued  in  that  process 
'indispensable  to  the  complete  attainment  of  the  object' 
of  national  defense.  Martin  v.  Mott,  12  Wheat,  19, 
30.  Surely  if  Congress  had  intended  to  authorize 
interference  with  that  process  by  intermediate  chal- 
lenges of  orders  to  report,  it  would  have  said  so. 
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"Against  this  background  the  complete  absence  of 
any  provision  for  such  challenges  in  the  very  section 
providing  for  prosecution  of  violations  in  the  civil 
courts  permits  no  other  inference  than  that  Congress 
did  not  intend  they  could  be  made." 

And  in  Enge  v.  Clark,  144  Fed.  (2d)  638,  a  habeas 
corpus  proceeding,  this  Court  adopted  the  holding  in  the 
Falho  case,  and  stated  (p.  639) : 

"The  petition  contends  that  appellant's  imprison- 
ment is  (1)  illegal  and  in  violation  of  the  provisions 
of  the  Selective  Training  and  Service  Act  of  1940, 
and  the  Rules,  Regulations,  and  Orders  thereunder; 
(2)  illegal  by  virtue  of  arbitrary,  discriminatory,  un- 
fair, capricious  enforcement  and  administration  of 
said  Act;  and  (3)  illegal  in  that  it  deprives  the  appel- 
lant of  due  process  of  law  as  guaranteed  by  the  Fifth 
Amendment  to  the  Constitution. 

"Similar  alleged  error  in  the  action  of  the  Board 
was  held  not  available  as  a  defense  in  a  criminal  pro- 
secution for  failure  to  perform  a  Board's  order  to 
report  for  induction  into  the  armed  forces  in  Falbo 
V.  United  States,  320  U.  S.  549,  64  S.  Ct.  346.  Ap- 
pellant seeks  to  distinguish  the  Falbo  decision  on  the 
ground  that  in  the  instant  case  direct  relief  is  sought 
in  this  habeas  corpus  proceeding  before  trial  under 
the  indictment.  While  there  is  such  a  difference  be- 
tween the  two  cases,  we  are  of  the  opinion  that  the 
ratio  decidendi  of  Falbo  v.  United  States  controls 
here." 
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Consequently,  the  district  court  had  no  power  to  review 
appellant's  classification  by  the  Selective  Service  boards, 
and  appellant  had  no  right  to  raise  that  issue  upon  the 
trial  in  the  criminal  prosecution  for  failure  to  obey  the 
draft  board's  orders. 

There  is  likewise  no  merit  to  appellant's  contention  that 
the  Selective  Service  boards  lack  power  to  pass  on  his 
claim  to  classification  as  a  conscientious  objector.  In  this 
respect,  appellant  appears  to  base  his  argument  upon  the 
theory  that  since  the  determination  would  involve  a  matter 
of  religion,  the  factual  findings  necessarily  involved  are 
beyond  the  power  of  the  administrative  boards  under  the 
Act.  It  is  settled,  of  course,  that  exemption  from  military 
service  is  a  matter  of  legislative  discretion  rather  than 
Constitutional  mandate.  United  States  v.  Macintosh,  283 
U.  S.  605,  622;  Hamilton  v.  Regents,  293  U.  S.  245,  263- 
264;  Rose  v.  United  States,  129  F.  (2d)  204,  210  (C.  C. 
A.  6).  Consequently,  it  is  plain  that  no  Constitutional 
barrier  exists  in  respect  to  delegating  the  fact  finding 
function  with  reference  to  the  registrant's  conscientious 
objector  status  to  the  Selective  Service  boards,  and,  as 
recognized  in  the  Falbo  decision,  320  U.  S.  549,  and  Sec- 
tion 10(a)(2)  of  the  Selective  Training  and  Service  Act, 
Congress  has  appropriately  delegated  that  function  to  such 
boards. 

Under  the  Falho  decision,  the  sole  issue  at  appellant's 
trial  was  whether  he  knowingly  failed  to  comply  with  the 
order  of  his  draft  board.  On  that  issue  the  Government's 
proof  was  conclusive,  and  is  not  now  in  dispute. 
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Conclusion. 

No  questions  of  law  or  fact  exist  in  this  case  which 
would  adversely  affect  the  judgment  below.  The  judgment 
should  be  affirmed. 

Respectfully  submitted, 

Charles  H.  Carr, 

United  States  Attorney; 

James  M.  Carter, 

Assistant  United  States 
Attorney; 

William  Strong, 

Special  Assistant  to  the 

United  States  Attorney; 

Wm.  p.  Haughton, 

Assistant  United  States 
Attorney; 

Attorneys  for  Appellee. 
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Preliminary. 

Appellant  appeared  in  Propria  Persona  in  the  District 
Court  and  also  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  By  substitution,  appellant 
is  now  represented  by  counsel  above,  who  present  this 
Petition  for  Rehearing. 

To  the  Honorable  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit,  and  the  Judges  Thereof: 

Appellant,  above  named,  presents  this,  his  petition  for 
rehearing,  and  respectfully  prays  that  the  opinion  of  this 
Honorable  Court,  filed  April  5,  1946,  and  the  judgment 
of  the  court,  entered  pursuant  thereto,  be  withdrawn  and 
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vacated  and  that  judgment  be  entered  herein  reversing  the 
decision  and  judgment  of  the  United  States  District  Court 
for  the  Southern  District  of  California  and  adjudging 
appellant  not  guilty  of  the  crime  charged. 

As  grounds  for  this  petition,  appellant  urges: 

1.  This  Court  overlooked  the  application  to  this  case 
of  the  recent  Estcp  and  Smith  (Estep  v.  United  States 
(No.  292) U.  S.  .......  decided  February  4,  1946)  de- 
cisions of  the  Supreme  Court  of  the  United  States  in  that 
in  actuality  an  issue  of  arbitrary  and  discriminatory 
classification  is  involved  herein. 

2.  As  to  the  grounds  of  appeal  3  and  4,  each  of  which 
is  hereby  incorporated  herein  by  reference  to  page  50  of 
the  record,  this  Court  overlooked  uncontroverted  facts 
of  record,  the  clear  and  express  provisions  of  the  Selec- 
tive Training  and  Service  Act  and  well  established  prin- 
ciples of  law  applicable  thereto. 

ARGUMENT. 

This  case  involves  denial  of  due  process  by  the  Local 
Draft  Board  and  a  refusal  by  the  trial  court  to  consider 
and  review  the  resulting  jurisdictional  question. 

Both  the  appellant's  artless  Propria  Persona  presenta- 
tion of  his  testimony  to  the  trial  court  and  in  his  briefs 
and  argument  to  this  Court  failed  to  develop  and  point 
up  his  true  position.  The  record,  nevertheless,  justified 
and  supports  it. 
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I. 

The  Trial  Court  Erred  in  Failing  to  Recognize  That 
the  Case  Involved  a  Question  of  Arbitrary  Action 
by  the  Local  Board,  and  Erred  in  Refusing  to  Re- 
view Said  Action/ 

Although  the  appellant  generously  credited  the  local 
board  with  sincerity  and  good  motives  in  its  classification 
of  him  [R.  36  and  as  quoted  in  this  Court's  opinion],  the 
Record  actually  shows  arbitrary  and  discriminatory  action 
by  the  local  board  in  that  all  the  evidence  before  the  board 
supported  appellant's  claim  to  a  IV-E  (conscientious  ob- 
jector's) classification.  The  trial  court  therefore  erred 
in  refusing  to  consider  the  evidence  and  to  adjudge  it  ar- 
britary  and  discriminatory.  Although  the  entire  file  of 
the  draft  board  was  admitted  in  evidence  and  the  appel- 
lant was  permitted  to  relate  his  testimony  in  full  the 
trial  court  obviously  felt  bound  not  to  consider  it  and 
did  not  consider  it. 

"The  Court :  Well,  the  difficulty  of  the  situation  is 
that  the  Court  has  no  power  to  review  classifications 
of  the  Draft  Board"  [R.  38]. 

Again, 

".  .  .  I,  as  a  Judge  of  the  United  States  District 
Court,  have  no  right,  no  power,  under  the  law,   to 


^The  identical  point  arose  in  the  recently  argued  case  of  Ber- 
iiian  V.  United  States,  No.  10953.  The  Court  has  not  yet  an- 
nounced its  decision  in  the  Berinan  case.  The  appeal  was  heard  by 
this  Court  cii  banc.  We  respectfully  submit  the  Bennan  and  instant 
cases  are  indistinguishable  on  this  point. 


review  that  action  of  the  Draft  Board,  provided  it 
shows  on  its  face  that  the  regular  administrative 
processes  were  carried  out.  In  this  proceeding  I 
haven't  any  choice."     [R.  42.] 

Again, 

".  .  .  I  could  ignore  that  testimony  entirely  and 
just  take  the  Record  and  your  statement,  and  as  a 
matter  of  law  I  have  no  choice,  you  still,  technically, 
are  guilty  under  the  law."     [R.  43.] 

What  did  the  Court  have  in  mind  by  the  phrase  "as  a 
matter  of  law?"     [R.  43.] 

At  the  time  the  trial  court  spoke  the  Falbo  case 
(Falbo  V.  United  States,  320  U.  S.  549)  was  generally 
considered  the  embodiment  of  the  governing  principles 
relative  to  review.  Practically  all  United  States  Judges 
agreed.  In  the  Supreme  Court's  Estep  decision,  Mr. 
Justice  Frankfurter's  anguished  comment  in  his  separate 
opinion  well  summarizes  the  current  attitude:  "Such 
has  been  the  construction  of  more  than  forty  judges  in  the 
Circuit  Courts  of  Appeal  .  .  .  have  ruled  that  judicial 
review  of  a  draft  board  classification  is  not  available  in  a 
criminal  prosecution,  even  though  the  registrant  has 
submitted  to  the  preinduction  physical  examination." 

The  trial  court,  while  otherwise  scrupulously  and  courte- 
ously fair  to  appellant,  used  the  current,  legal  yardstick 
in  delimiting  his  power.  This  we  now  know  was  erroneous. 
In  short,  the  District  Judge  failed  to  review  the  evidence 
to  determine  whether  there  is  "a  basis  in  fact  for  the 
classification  which  it  (the  Board)  gave  the  registrant," 
as  required  by  the  Estep  case  (Pamphlet  opinion,  p.  7). 
(See  footnote  14  in  Estep  opinion.) 
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II. 

The  Local  Board  Made  an  Error  of  Law  That  the 
Trial  Court  Should  Have  Recognized  and  Cor- 
rected by  a  Judgment  of  Acquittal.^ 

The  appellant,  to  corroborate  his  asserted  claim  to  a 
conscientious  objector's  classification  testified  he  had  pre- 
sented to  the  board  a  personal  course  of  action  consistent 
with  and  in  support  of  his  claims.  This  was  briefly,  but 
well  summarized  by  the  trial  court: 

"The  Court:  And  that  you  showed  your  conscien- 
tious objector's  viewpoint  when  you  were  originally 
classified,  by  filing  a  conscientious  objector's  form; 
that  you  substantiated  that  position  when  you  refused 
to  accept  the  discipline  of  the  Army  and  spent  some 
seven  months  in  the  guardhouse,  when  all  you  had  to 
do  was  to  accept  a  noncombatant  status  in  the  mili- 
tary forces  and  work  in  the  hospital  ? 

The  Defendant:    Yes."    [R.  41.] 

The  attitude  of  the  draft  authorities,  and  the  Govern- 
ment's attack  on  his  position,  was  that  a  non  church  mem- 
ber could  not  qualify  under  the  terms  of  the  Selective 
Training  and  Service  Act  of  1940  requiring  "religious 
training  and  belief."  The  cross-examination  of  appellant 
covered  only  the  single  point  of  appellant's  not  belonging 
to  any  Church!    [R.  39,40.] 

At  the  close  of  this  single-point  cross-examination  the 
Court   restated   the   appellant's    position    (and    indirectly 


^This  point,  too,  is  discussed  fully  in  the  briefs  filed  in  this  Court 
in  the  Bcnnaii  case.  No.  10953. 


summarized  the  basis  of  the  denial  of  appellant's  claim  to 
a  conscientious  objector's  classification),  thus: 

"The  Court:  That  statement  is  predicated  upon 
this  thought,  as  I  understand  it:  You  believe  that  a 
man  may  be  a  conscientious  objector  within  the  mean- 
ing of  the  Congress  when  it  passed  the  Selective  Ser- 
vice Act  and  provided  for  such  classification,  regard- 
less of  the  fact  that  he  is  not  a  Jehovah  Witness,  or 
a  Presbyterian,  or  a  Catholic,  or  a  Quaker,  or  belongs 
to  any  other  organized  church;  that  he  may  be  just 
as  good  a  conscientious  objector  without  belonging  to 
any  organized  group?  So  far  that  is  your  position? 
The  Defendant:     Yes."     [R.  41.] 

At  the  conclusion  of  this  restatement  of  appellant's 
position  the  court  declared  itself  powerless  "as  a  matter 
of  law"  [R.  43].  It  is  to  be  noted  that  the  trial  court  will- 
ingly agreed  to  ignore  the  F.  B.  I.  testimony  as  not  neces- 
sary to  a  determination  of  the  case  [R.  43],  but  it  must 
be  remembered  that  the  only  possible  adverse  evidence 
to  the  claim  and  the  evidence  of  appellant  for  a  IV-E 
classification,  were  the  fragments  of  the  F.  B.  I.  investi- 
gatory reports  presented  to  the  Hearing  Officer,  and  if  his 
recommendation  and  the  final  decision  of  the  Appeal  Board 
can  be  said  to  have  any  support  at  all  it  rested  on  this 
F.  B.  I.  "evidence."  Our  present  argument,  however,  is 
not  that  there  was  no  evidence  whatever  to  support  the 
classification  but  that  the  classification  was  made  on  the 
basis  that  a  registrant,  no  matter  how  demonstrably  sin- 
cere, was  not  entitled  to  a  conscientious  objector's  classi- 
fication if  he  did  not  belong  to  a  Church.  We  submit  this 
action  of  the  draft  board  was  based  on  an  erroneous  inter- 
pretation of  the  law. 
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The  selective  service  authorities  construed  the  phrase 
in  the  Act  "by  reason  of  religious  training  and  belief" 
literally.  It  has  been  held,  in  a  well  reasoned  opinion 
(United  States  v.  Downer,  135  F.  (2d)  521)  that  the 
origin  of  a  scruple  against  participating  in  war  could  be 
philosophical  and  the  registrant  need  not  belong  to  a 
church.  In  the  Dozvner  case  the  circuit  court  reversed  the 
district  court,  holding  that  a  misconstruction  of  the  Act 
of  such  a  nature  was  an  error  of  law. 

Conclusion. 

Wherefore,  appellant  prays  that  the  order  and  judg- 
ment heretofore  entered  herein  affirming  the  judgment  of 
the  court  below,  be  set  aside  and  held  for  naught,  and  that 
this  petition  for  rehearing  be  granted  and  the  court 
render  an  order  reversing  the  judgment  of  the  court  below. 
Appellant  prays  for  such  other  and  further  relief  to  which 
he  may  show  himself  justly  entitled  in  the  premises. 

Respectfully  submitted, 
A.  L.  WiRiN  and 

J.  B.  TiETZ, 

By  J.  B.  TiETZ, 

Attorneys  for  Appellant  Alfred  Lloyd  Saunders. 

Certificate. 

I,  the  undersigned  counsel  for  appellant,  do  hereby 
certify  that  the  foregoing  petition  for  rehearing  is  prepared 
and  filed  in  good  faith  so  that  justice  may  be  done,  and  not 
for  the  purpose  of  delay. 

J.    B.   TiETZ. 
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2  Richard  Roland  Haugen  vs. 

In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern 
Division 

No.  (C-3950)— C-7785 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

RICHARD  ROLAND  HAUGEN, 

Defendant. 
INDICTMENT 

Vio:  Sec.  72  and  73,  Title  18  U.S.C.A.  Making, 
Forging,  Counterfeiting,  Uttering,  Publishing 
and  Possession  of  Obligations  of  the  United 
States  and  Other  Writings. 

The  Grand  Jurors  of  the  United  States  of  Amer- 
ica, for  the  Eastern  District  of  Washington,  duly- 
impaneled,  sworn  and  charged  to  inquire  into  and 
concerning  the  commission  of  crime  within  said 
District,  upon  their  official  oaths  do  find,  charge 
and  present: 

COUNT  ONE 

That  Richard  Roland  Haugen,  heretofore,  to-wit, 
on  or  about  the  19th  day  of  April,  1944,  and  subse- 
quent thereto,  at  Hanford,  in  the  County  of  Benton, 
in  the  Southern  Division  of  the  Eastern  District 
of  Washington,  and  within  the  jurisdiction  of  this 
Court,  then  and  there  being,  did  knowingly,  will- 
fully, unlawfully  and  feloniously,  knomng  the  same 
to  be  false,   fraudulent,  spurious  and  counterfeit. 
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have  in  liis  possession  with  intent  that  they  be 
nttered  and  published  and  put  off  as  true,  approxi- 
mately 966  false,  fraudulent,  spurious  and  counter- 
feit meal  tickets,  purporting  on  their  face  to  have 
been  issued  by  the  Olympic  Commissary  Company, 
a  corporation,  which  was  at  said  time  an^  agency 
of  the  United  States  of  America  and  of  the  United 
States  Army  Engineer  Corps  engaged  in  the  con- 
struction of  a  defense  project  at  Hanford,  Wash- 
ington, known  as  the  Hanford  Engineer  Works; 
that  one  of  the  functions  of  the  said  The  Olympic 
Commissary  Company  was  to  furnish  and  dispense 
meals  to  workmen  employed  at  the  Hanford  Engi- 
neer Works ;  that  the  food  and  supplies  from  which 
said  meals  were  prepared  and  dispensed  were  at  all 
times  herein  mentioned  the  ])roperty  of  the  United 
States  of  xVmerica;  that  the  valid  meal  tickets,  of 
which  those  referred  to  herein  were  spurious  and 
coimterfeit  counterparts,  were  sold  by  the  Olympic 
Commissary  Company  to  workmen  engaged  at  the 
Hanford  Engineer  Works  at  a  fixed  purchase  price 
and  the  proceeds  from  the  sale  of  said  meal  tickets 
became  the  property  of  the  United  States  of  Amer- 
ica; that  the  said  spurious  and  counterfeit  meal 
tickets  possessed  by  the  defendant  were  not  printed, 
sold,  issued  or  authorized  by  the  United  States  of 
America,  The  Olympic  Commissary  Company,  or 
any  [1*]  lawful  representative  of  either,  but  were 
ordered  and  purchased  by  the  defendant  from  one 
George  F.  Allen,  a  printer  at  Tacoma,  Washington, 
and  were  intended  by  said  defendant  to  be  used  by 
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himself  and  others  for  the  purchase  of  food  and 
meals  from  The  Olympic  Commissary  Company 
without  lawful  payment  therefor  and  with  intent 
to  defraud  the  United  States  of  America; 

Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and 
dignity  of  the  United  States. 

COUNT  TWO 

That  Richard  Roland  Haugen,  heretofore,  to-wit, 
on  or  about  the  19th  day  of  April,  1944,  and  subse- 
quent thereto,  at  Hanford,  in  the  County  of  Benton, 
in  the  Southern  Division  of  the  Eastern  District  of 
Washington  and  within  the  jurisdiction  of  this 
Court,  then  and  there  being,  did  knowingly,  will- 
fully, unlawfully  and  feloniously,  and  knowing  the 
same  to  be  false,  falsely  made,  spurious  and  counter- 
feited, publish  and  utter  as  true  to  one  J.  L.  Hollo- 
way,  six  (6)  false,  fraudulent,  altered,  spurious  and 
counterfeit  meal  tickets,  purporting  on  their  face 
to  have  been  issued  by  The  Olympic  Commisssary 
Company,  a  corporation,  which  was  at  said  time  an 
agency  of  the  United  States  of  America  and  of  the 
United  States  Army  Engineer  Corps  engaged  in  the 
construction  of  a  defense  project  at  Hanford,  Wash- 
ington, known  as  the  Hanford  Engineer  Works; 
that  one  of  the  functions  of  the  said  The  Olympic 
Commissary  Company  was  to  furnish  and  dispense 
meals  to  workmen  employed  at  the  Hanford  Engi- 
neer Works ;  that  the  food  and  supplies  from  which 
said  meals  were  prepared  and  dispensed  were  at 
all   times   herein   mentioned   the   property   of   the 
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United  States  of  America;  tlial  tiie  valid  meal 
tickets,  of  which  those  referred  to  herein  were 
spurious  and  counterfeit  counterparts,  were  sold 
by  The  Olymj^ic  Commissary  Company  to  workmen 
engaged  at  the  Hanford  Engineer  Works  at  a  fixed 
purchase  price  and  the  proceeds  from  the  sale  of 
said  meal  tickets  became  the  property  of  the  United 
States  of  America ;  that  the  said  spurious  and  coun- 
terfeit meal  tickets  possessed  by  the  defendant  were 
not  printed,  sold,  issued  or  authorized  by  the  United 
States  of  America,  The  Olympic  Commissaiy  Com- 
pany, or  any  lawful  representative  of  either,  but 
were  ordered  and  purchased  by  the  defendant  from 
one  George  F.  Allen,  a  printer  at  Tacoma,  Wash- 
ington, and  were  intended  by  said  defendant  to  be 
used  by  said  J.  L.  HoUoway  for  the  purchase  of 
food  and  meals  from  The  Olympic  Commissary 
Company  without  lawful  payment  therefor  to  the 
United  States  of  America  or  to  the  Olympic  Com- 
missary Company,  and  with  intent  to  defraud  the 
United  States  of  America  on  the  part  of  him,  the 
said  defendant;  [2] 

Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States. 

COUNT  THREE 

That  Richard  Roland  Haugen,  heretofore,  to-wit, 
on  or  about  the  19th  day  of  April,  1944,  and  subse- 
quent thereto,  at  Hanford,  in  the  County  of  Benton, 
in  the  Southern  Division  of  the  Eastern  District  of 
Washington  and  within  the  jurisdiction  of  this 
Court,  then  and  there  being,  did  knowingly,  will- 
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fully,  unlawfully  and  feloniously,  and  knowing  the 
same  to  be  false,  falsely  made,  spurious  and  counter- 
feited, publish  and  utter  as  true  to  one  R.  P.  Mc- 
Donald, one  (1)  false,  fraudulent,  altered,  spurious 
and  counterfeit  meal  ticket,  purporting  on  its  face 
to  have  been  issued  by  The  Olympic  Commissary 
Company,  a  corporation,  which  was  at  said  time  an 
agency  of  the  United  States  of  America  and  of  the 
United  States  Army  Engineer  Corps  engaged  in  the 
construction  of  a  defense  project  at  Hanford,  Wash- 
ington, known  as  the  Hanford  Engineer  Works; 
that  one  of  the  functions  of  the  said  The  Olympic 
Commissary  Company  was  to  furnish  and  dispense 
meals  to  workmen  employed  at  the  Hanford  Engi- 
lieer  Works ;  that  the  food  and  supplies  from  which 
said  meals  were  prepared  and  dispensed  were  at  all 
times  herein  mentioned  the  property  of  the  United 
States  of  America;  that  the  valid  meal  tickets,  of 
w^hich  those  referred  to  herein  were  spurious  and 
counterfeit  counterparts,  were  sold  by  The  Olympic 
Commissary  Company  to  workmen  engaged  at  the 
Hanford  Engineer  Works  at  a  fixed  purchase  price 
and  the  proceeds  from  the  sale  of  said  meal  tickets 
became  the  property  of  the  United  States  of  Amer- 
ica; that  the  said  spurious  and  counterfeit  meal 
tickets  possessed  by  the  defendant  were  not  printed, 
sold,  issued  or  authorized  by  the  United  States  of 
America,  The  Olympic  Commissary  Company,  or 
any  lawful  representative  of  either,  but  were  or- 
dered and  purchased  by  the  defendant  from  one 
George  F.  Allen,  a  printer  at  Tacoma,  Washington, 
and  were  intended  by  said  defendant  to  be  used  by 
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said  R.  P.  MacDouald  for  the  purchase  of  food  and 
meals  from  The  Olympic  Commissary  Company 
without  lawful  payment  therefor  to  the  United 
States  of  America  or  to  The  Olympic  Commissaiy 
Company,  and  with  intent  to  defraud  the  United 
States  of  America  on  the  i)art  of  him,  the  said 
defendant ; 

Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States. 

Dated  this  11th  day  of  August,  1944. 

EDWARD  M.  CONNELLY 
United  States  Attorney 
HARVEY  ERICKSON, 
Assistant  United  States 
•    Attorney 
A  True  Bill : 

HOWARD  C.  CLEAVINGER 
Foreman,  Grand  Jury.  [3] 

Presented  to  the  Court  by  the  Foreman  of  the 
Grand  Jury,  in  open  Court,  in  the  presence  of  the 
Grand  Juiy  and  filed  in  the  United  States  District 
Court  for  the  Eastern  District  of  Washington. 

Aug.  11,  1944. 

A.  A.  LaFRAMBOISE, 
Clerk. 
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[Title  of  Court  and  Cause.] 

O.  Sandvig,  Attorney  for  Defendant. 

Now,  on  this  18th  day  of  August,  1944,  into  court 
comes  the  defendant  Eichard  Roland  Haugen  for 
arraignment  under  the  Indictment  heretofore  filed 
against  him,  and  being  interrogated  by  the  Court 
as  to  his  plea  thereto,  defendant  answers  that  he 
desires  to  enter  a  plea  of  Not  Guilty,  which  plea 
is  received  by  the  Court  and  ordered  entered  on  the 
records  of  the  Court. 

[Endorsed]:  Filed  Aug.  18,  1944.  A.  A.  La- 
Framboise,  Clerk. 


[Title  of  Court  and  Cause.] 

WAIVER  OF  JURY 

I,  Richard  Roland  Haugen,  defendant  in  the 
above-entitled  case,  after  being  advised  of  my  con- 
stitutional rights  to  trial  by  jury,  hereby  expressly 
waive  my  right  to  be  tried  by  jury  and  consent  that 
the  trial  of  the  above-entitled  cause  h^  before  the 
Court  without  a  jury. 

Dated  this  5th  day  of  October,  1944. 

RICHARD  ROLAND  HAUGEN 
R.  R.  HAUGEN 
Witness : 
^  O.  SANDVIG 

Attorney  for  Defendant  [4] 
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[Title  of  Court  and  Cause.] 

OPINION  OF  THE  COURT 

Edward  M.  Conuelly,  United  States  Attorney, 
Spokane,  Wash. 

Harvey  Eriekson,  Assistant  United  States  At- 
torney, Spokane,  Wash.,  Attorneys  for  Plaintiff. 

Ole  Sandvig,  Yakima,  Washington,  Attoniey  for 
vDefendant. 

Schwellenbach,  District  Judge. 

In  an  indictment  containing  three  counts,  defend- 
ant is  charged  with  possessing,  publishing  and  utter- 
ing counterfeit  meal  tickets  in  violation  of  Sections 
72  and  73,  Title  18  U.S.C.A.  In  each  count  of  the 
indictment,  it  is  charged  that  the  meal  tickets  pur- 
ported to  have  been  issued  by  the  Olympic  Commis- 
sary Company,  a  cori)oration,  which  it  is  alleged 
was  an  agency  of  the  United  States  of  America 
having,  as  one  of  its  functions,  the  furnishing  and 
dispensing  of  meals  to  workmen  employed  upon  a 
defense  project  at  Hanford,  Washington,  under  the 
supervision  of  the  United  States  Army  Engineers 
Corps.  The  indictment  alleges  that  the  defendant 
possessed,  uttered  and  published  the  counterfeit 
meal  tickets  with  intent  to  defraud  the  United 
States  of  America.  The  defendant  entered  a  plea 
of  not  guilty,  a  jury  was  waived  and  the  Govern- 
ment's testimony  was  submitted  to  the  Court.  The 
defendant  submitted  no  testimony  and  the  case  was 
taken  under  advisement. 

The  plaintiff's  testimony  proved  without  doubt 
that  the  defendant,  who  had  been  an  employee  at 
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Hanford,  Washington,  caused  to  be  printed  a  thou- 
sand meal  tickets  resembling  in  form  those  issued 
by  the  Olympic  Commissary.  There  is  no  question 
but  that  he  published  and  uttered  the  meal  tickets 
as  alleged  in  counts  2  and  3  of  the  indictment  and 
that,  when  arrested,  he  had  in  his  possession  966 
of  such  meal  tickets  as  alleged  in  count  1  of  the 
indictment.  The  problem  in  the  case  arises  in  de- 
termining whether  the  Government  sustained  its 
burden  of  proving  that  the  Olympic  Commissary 
Company  was  an  agency  of  the  United  States  and 
that  the  defendant  possessed  and  uttered  the  coun- 
terfeit tickets  with  intent  to  defraud  the  United 
States.  During  the  trial,  defendant's  counsel  ob- 
jected to  the  introduction  of  each  portion  of  the 
evidence  [5]  that  tended  to  support  these  conclu- 
sions. Since  the  case  was  being  tried  without  a  jury, 
I  admitted  the  evidence,  subject  to  defendant's  ob- 
jection, with  the  understanding  that  I  would  pass 
on  the  validity  of  the  objections  after  submission  of 
arguments  and  briefs  by  respective  counsel. 

The  testimony  shows  that,  in  February,  1943,  the 
Corps  of  Army  Engineers  commenced  construction 
of  a  tremendous  project  at  Hanford,  Washington, 
kno\\m  as  the  Hanford  Engineering  project.  The 
property  acquired  for  the  project  through  condem- 
nation proceedings  in  this  Court  totaled  three  hun- 
dred seventy  thousand  acres.  The  purpose  for  which 
the  project  is  being  constructed  is  a  militaiy  secret 
of  high  order.  Whether  the  Olympic  Commissary 
Compan}^  is  an  agency  of  the  United  States  and 
whether,  by  the  use  of  the  counterfeit  meal  tickets. 
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defendant  might  have  perpetrated  a  fraud  u})on  the 
United  States  depends  upon  the  contract  under 
which  the  Hanford  Engineering  Project  is  being 
constructed  and  the  contract  by  which  Olympic 
Commissaiy  furnishes  meals  to  the  construction  em- 
ployees. The  plaintiff  called,  in  support  of  its  con- 
tention, R.  F,  Ebbs,  a  Major  in  the  United  States 
Corps  of  Engineers  who  is  executive  officer  of  the 
Hanford  Engineering  Works.  He  testified  that  the 
construction  work  at  Hanford  was  being  performed 
by  the  E.  I.  du  Pont  de  Nemours  Company  as  prime 
contractor.  His  testimony  was  that  that  contract 
was  secret  by  orders  of  the  War  Department 
through  the  office  of  Chief  of  Engineers.  So  secret 
is  the  contract  that  he  was  not  permitted  even  to 
reveal  the  names  of  the  individuals  signing  on  be- 
half of  the  Government  and  du  Pont.  He  testified 
that  Olympic  Commissary  Company  had  a  subcon- 
tract with  du  Pont  and  that  this,  also,  was  secret. 
He  stated :  ^'It  is  considered  that  the  contracts  cover 
a  very  important  construction  and  operation  job, 
and  it  would  be  detrimental  to  the  country  to  reveal 
their  contents."  He  testified  that  the  originals  of 
the  contracts  were  in  the  office  of  the  Comptroller 
General  in  Washington,  D.  C,  and  that,  while  he 
has  not  seen  the  contracts,  he  had  seen  copies  of 
them.  He  stated  that  he  was  not  an  attorney  but 
that  he  had  a  very  competent  legal  staff  at  his 
command.  He  declined  to  reveal  the  length  of  the 
contracts.  Having  laid  this  foundation  for  the  jus- 
tification of  refusal  [6]  to  submit  the  contracts  to 
the  Court  or  the  defendant,  Major  Ebbs  then  pro- 
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ceeded  to  testify  orally  concerning  those  provisioiis 
of  the  contract  which  were  pertinent  in  this  contro- 
versy. Plaintiff's  case  on  the  question  of  the  rela- 
tionship between  Oljrmpic  Commissary  and  the 
Grovernment  and  in  support  of  its  position  that  these 
counterfeit  meal  tickets  were  intended  to  defraud 
the  Government  was  based  exclusively  upon  this 
testimony  as  to  the  content  of  the  contracts.  The 
one  exception  was  proof  in  the  form  of  invoices 
for  food  which  contained  a  stipulation  that  title 
passed  to  the  United  States  upon  delivery  to  the 
Olympic  Commissary  Company.  If  this  defendant 
were  charged  with  stealing  food  belonging  to  the 
Government,  this  invoice  evidence  would  be  suf- 
ficient. Standing  alone,  it  is  no  proof  that  Olympic 
Commissary  was  a  government  agency  or  that  de- 
fendant intended  to  defraud  the  Government.  Un- 
questionably, Major  Ebbs'  oral  testimony,  if  ad- 
missible, was  sufficient  to  justify  a  conviction  in 
this  case.  If  such  oral  evidence  was  inadmissible, 
plaintiff  has  failed  to  make  its  case. 

The  right  of  the  Army  to  refuse  to  disclose  con- 
fidential information,  the  secrecy  of  which  it  deems 
necessary  to  national  defense,  is  indisputable.  Firth 
Sterling  Steel  Company  v.  Bethlehem  Steel  Com- 
pany, 199  F.  353;  In  re  Grove,  180  F.  62.  The 
Army  Regulation  covering  this  is  quoted  in  the 
footnote.  1     The   determination   of   what   steps   are 


^Army  Regulation  380-5  (5) — ''Secret  Material 
— a.  Documents,  information  or  material,  the  unau- 
thorized disclosure  of  which  would  endanger  na- 
tional security,  cause  serious  injury  to  the  interests 
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necessary  iu  time  of  war  for  the  protection  of  na- 
tional security  lies  exclusively  with  the  military 
and  is  not  subject  to  court  review.  United  {States  v. 
Hirabayashi,  320  U.S.  81,  93.  The  war  power  em- 
braces every  phase  of  the  national  defense  including 
the  protection  of  war  materials  and  the  members  of 
the  armed  forces  from  injury  and  from  the  dangers 
which  attend  the  rise,  progress  and  prosecution  of 
war.  Prize  Cases,  2  Black  635,  671 ;  Miller  v.  United 
States,  11  Wall  268,  303;  Stewart  v.  Kahn,  11  Wall 
493,  506;  McKinley  v.  United  States,  294  U.S.  397. 

Implicit  in  a  correct  answer  to  the  question  as  to 
the  admissibility  of  this  oral,  secondary  evidence  is 
the  understanding  that  the  best  evidence  rule  is  a 
preferential  rather  than  an  exclusionary  one.  The 
rule  requiring  the  production  of  documents  is  not  a 
rule  requiring  evidence  but  a  rule  preferring  the 
thing  itself  to  any  eu'dence  about  the  thing.  As 
Chief  Justice  Marshal  said,  in  Tayloe  v.  Riggs,  26 
U.S.  590,  595,  ''The  rule  of  law  is,  that  the  best 
evidence  must  be  given  of  which  the  nature  of  the 
thing  is  capable;  that  is,  that  no  evidence  shall  be 
received  which  presupposes  greater  evidence  behind 
in  the  party's  possession  or  power."  On  this  basis, 
the  courts  have  recognized  many  situations  under 
which  so-called  secondaiy  evidence  is  admissible. 
Among  these  situations  is  the  one  where  the  original 
document  accidentally  has  been  lost  or  destroyed. 
United  States  v.  Pendell,  185  U.S.  189;  Robertson 

or  prestige  of  the  Nation,  or  any  Governmental 
activity  thereof,  or  would  be  of  great  advantage  to 
a  foreign  nation,  shall  be  classified  secret."  [7] 
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V.  Pickrell,  109  U.S.  608;  United  States  v.  Sutter, 
21  How.  329;  where  it  has  vohintarily  been  de- 
stroyed in  the  course  of  business  or  by  mistake, 
Tayloe  v.  Riggs,  supra ;  McDonald  v.  United  States, 
89  F.  (2d)  128;  where  it  is  suppressed  by  the  op- 
ponent of  the  party  offering  it,  Morris  v.  Vanderen, 
1  Dallas,  64,  65;  Dunbar  v.  United  States,  156  U.S. 
185;  where  it  is  detained  by  a  third  party  who,  by 
reason  of  privilege,  is  not  compellable  to  produce  it, 
De  Leon  v.  Territory,  Arizona,  80  Pac.  348;  where 
it  is  in  possession  of  a  third  person  who,  through 
collusion  w^ith  the  opponent,  refused  to  produce  it. 
People  V.  Powell,  California,  236  Pac.  311;  where 
it  is  a  physical  impossibility  to  remove  the  writing 
into  court  because  the  characters  exist  on  something 
firmly  fixed  to  the  realty,  Harper  v.  State,  Alabama, 
19  So.  857;  where  it  is  a  part  of  an  irremovable 
judicial  or  public  record,  Ronkendorff  v.  Taylor,  4 
Peters  349,  360;  Cohn  v.  United  States,  258  F.  355; 
where  the  original  consists  of  private  books  of  pub- 
lic importance  such  as  banks,  and  title  abstracts. 
People  V.  Hurst,  41  Mich.  328;  Crawford  v.  Branch 
Bank,  8  Ala.  79.  The  rule  requires  the  production 
of  the  best  evidence  of  which  the  case  admits  and 
that  when  the  evidence  offered  is  clearly  substitu- 
tionary in  its  nature  and  the  unavailability  of  the 
original  raises  no  suspicion  of  [8]  weakness  in  the 
substitute,   the   secondary   evidence   is   admissible.^ 


20f  persuasive  interest  in  considering  this  ques- 
tion is  the  proposed  Rule  602  of  the  Model  Code 
of  Evidence  promulgated  by  the  American  Law 
Institute. 
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The  Supreme  Court  stated  the  rule  in  this  language : 
"This  rule  of  evidence  must  be  so  applied  as  to  pro- 
mote the  ends  of  justice  and  guard  against  fraud  or 
imposition.  If  the  circumstances  will  justify  a  well- 
grounded  belief  that  the  original  pai^er  is  kept  back 
by  design,  no  secondary  evidence  ought  to  be  ad- 
mitted ;  but  when  no  such  suspicion  attaches  and  the 
paper  is  of  that  description  that  no  doubt  can  arise 
as  to  the  proof  of  its  contents,  there  can  be  no  dan- 
ger in  admitting  the  secondary  evidence."  Renner 
V.  The  Bank  of  Columbia,  22  U.S.  581,  596. 

In  view  of  the  foregoing,  I  see  no  merit  in  de- 
fendant's general  attack  upon  this  recollection  testi- 
mony.     The    admissibility   of   secondary    evidence 

Rule  602.  Evidence  as  to  Content  of  Writings; 
Best  Evidence  Rule. 

As  tending  to  prove  the  content  of  a  writing, 
except  an  official  record,  lio  evidence  other  than  the 
writing  itself  is  admissible  unless 

(a)  evidence  has  been  introduced  sufficient  to 
support  a  finding  that  the  writing  once  ex- 
isted and  is  not  a  writing  produced  at  the 
trial,  and  the  judge  finds  that,  assuming  that 
the  writing  once  existed  and  is  not  a  writing 
produced  at  the  trial, 
(i)  it  is  now  unavailable  for  some  reason  other 
than  the  culpable  negligence  or  wrongdoing 
of  the  proponent  of  the  evidence,  or 
(ii)  it  would  be  unfair  or  inexpedient  to  re- 
quire  the    proponent   to   produce   the   writ- 
ing; *  *  " 
The  committee's  comment  on  this  Rule  was:  "This 
Rule   imposes   the   principle   of   the   so-called   best 
evidence  rule  which  as  generally  stated  makes  sec- 
ondary evidence  of  the  content  of  the  writing  inad- 
missible   unless    failure    to    offer    the    original    is 
satisfactorily  explained."  [9] 
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under  proper  circumstances,  in  criminal  as  well  as 
civil  cases,  has  long  been  recognized.  United  States 
V.  Gooding,  25  U.S.  460,  467.  It  is  tue  that  in  offer- 
ing the  secondary  evidence,  plaintiff  urges  me  to 
tread  an  unbeaten  path.  I  see  no  insuperable 
obstacle  to  traversing  that  path.  The  exigencies 
of  war  require  the  withholding  of  the  original  docu- 
ment. Its  unavailability  is  due  to  no  fault  or  design 
upon  plaintiff's  part.  The  ends  of  justice  will  be 
served  rather  than  thwarted  by  enabling  the  Gov- 
ernment, in  cases  involving  contracts  situated  as  is 
this,  to  prove  the  pertinent  portions  of  their  con- 
tent by  secondary  means. 

However,  the  plaintiff  here  has  failed  to  meet 
the  requirements  preliminary  to  the  reception  of 
such  evidence.  While  it  is  not  prevented  from  pre- 
senting such  evidence  when  it  seeks  so  to  do,  it 
must  present  the  best  evidence  available  to  it.  ""The 
principle  established  by  this  Court  as  to  secondary 
evidence  in  cases  like  this  is,  that  it  must  be  the 
best  the  party  has  in  its  powier  to  produce.  The 
rule  is  to  be  so  applied  as  to  promote  the  ends  of 
justice  and  guard  against  fraud,  surprise  and  im- 
position." Cornett  v.  Williams,  87  U.S.  266,  246. 
Major  Ebbs  testified  he  had  never  seen  the  original 
contract.  His  recollection  was  based  upon  a  view 
of  a  copy  of  the  contract.  It  is  universally  recog- 
nized that,  in  situations  such  as  this,  a  copy  of  the 
copy  will  not  suffice.  The  circumstances  under  which 
that  rule  applies  were  delineated  by  Mr.  Justice 
Storey  in  Winn  v.  Patterson,  34  U.S.  662,  676,  as 
follows:    "We  admit  that  the  rule  that  a  copy  of  a 
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copy  is  not  admissible  evidence  is  correct  in  itself 
when  j)roperly  understood  and  limited  to  its  true 
sense.  The  rule  properly  applies  to  cases  where 
the  copy  is  taken  from  a  copy,  the  original  being 
still  in  existence  and  capable  of  being  compared 
with  it;  for  then  it  is  a  second  remove  from  the 
original ;  or  where  it  is  a  copy  of  a  copy  of  a  record, 
the  record  being  in  existence,  by  law  deemed  as  high 
evidence  as  the  original ;  for  then  it  is  also  a  second 
remove  from  the  record."  The  testimony  here 
shows  that  the  original  is  in  existence  in  the  [10] 
General  Accounting  Office.  If  Major  Ebbs,  when 
he  checked  the  copy,  had  caused  a  copy  of  it  to  be 
made,  that  second  copy  clearly  would  be  inadmis- 
sible. Since  he  could  not  introduce  a  copy  of  the 
copy,  it  is  clear  that  he  cannot  testify  as  to  his 
recollection  of  the  copy.  This  follows  from  the 
fact  that  "the  fundamental  notion  of  the  rule  re- 
quiring production  is  that  in  writings  the  smallest 
variations  in  words  may  be  of  importance,  and  that 
such  errors  in  regard  to  words  and  phrases  are 
more  likely  to  occur  than  errors  in  regard  to  other 
features  of  a  physical  thing."  Wigmore  on  Evi- 
dence, 3d  ed.,  sec.  1242.  No  showing  was  made  that 
the  plaintiff  could  not  produce  a  witness  who  had 
seen  the  original.  No  sufficient  showing  can  be 
made  that  would  justify  on  security  grounds,  the 
withholding  of  a  view  of  the  original  from  Major 
Ebbs  or  some  other  equally  reliable  Army  officer. 
If  the  copy  which  Major  Ebbs  viewed  was  a  true 
copy,  no  harm  can  come  from  the  exhibition  to  him 
of  the  original.    Of  less  importance,  but  worthy  of 
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consideration,  is  the  fact  that  Major  Ebbs  is  not  a 
lawyer.  In  view  of  the  immensity  of  the  project, 
it  seems  fair  to  assume  that  the  Army-du  Pont  con- 
tract is  lengthy  and,  perhaps  complicated.  By  the 
very  nature  of  things,  the  Court  is  not  permitted  to 
know  whether  that  assumption  is  correct.  There- 
fore, it  seems  not  unreasonable  to  me  to  require  that 
such  secondary  evidence  be  supplied  by  one  trained 
in  the  art  of  drawing  and  construing  contracts. 

Since  the  plaintiff  has  failed  to  present  the  best 
evidence  available  to  it,  I  am  forced  to  conclude 
that  I  should  have  sustained  the  objection  to  the 
introduction  of  such  testimony.  That  being  true,  it 
is  my  duty  now  to  disregard  it.  Without  such  evi- 
dence, plaintiff  has  failed  to  sustain  its  burden  that 
the  Olympic  Commissary  was  an  agency  of  the 
United  States  and  that  the  counterfeiting  of  its 
meal  tickets  was  calculated  to  defraud  the  United 
States. 

Therefore,  the  action  must  be  dismissed. 

December  22,  1944. 

L.  B.  SCHWELLENBACH 

United  States  District  Judge 

[Endorsed] :  Filed  December  22,  1944.  A.  A. 
LaFramboise,  Clerk.  [11] 
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[Title  of  Court  and  Cause.] 

MOTION  TO  REOPEN  TRIAL  IN  COMPLI- 
ANCE WITH  COURT'S  MEMORANDUM 
DECISION 

Comes  now  the  plaintiff  by  Edward  M.  Connelly, 
United  States  Attorney,  and  Harvey  Erickson, 
Assistant  United  States  Attorney,  and  respectfully 
moves  the  Court  to  make  an  order  reopening  the 
trial  of  the  above-entitled  proceeding  which  was 
tried  to  the  Court  without  a  jury,  and  which  is  still 
pending  before  the  Court,  in  order  that  plaintiff 
may  meet  the  requirements  of  the  Court's  Memo- 
randum Decision  with  reference  to  the  testimony 
of  Major  R.  F.  Ebbs  relative  to  his  knowledge  of 
the  prime  contract  existing  between  the  United 
States  of  America  and  the  E.  I.  duPont  deNemours 
and  Company,  relating  to  the  establishment  of  the 
defense  industrial  project  at  Hanford,  Washington. 

Plaintiff  further  respectfully  shows  to  the  Court 
that  the  matter  of  securing  a  member  of  the  Judge 
Advocate  General's  Department  of  the  L^nited 
States  Army  Engineers,  who  is  familiar  with  the 
original  prime  contract  referred  to  herein  and  in 
the  Court's  Memorandum  Decision,  and  bringing 
such  officer  to  Yakima  as  a  witness  is  a  compara- 
tively simple  matter;  that  the  ends  of  justice  would 
best  be  served,  as  the  present  lack  of  "best  evi- 
dence" as  pointed  out  in  the  Court's  Memorandum 
Decision,  may  be  supplied  in  the  manner  requested 
herein. 
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That  counsel  and  the  Court  in  the  trial  of  the 
above-entitled  proceeding  were  treading  upon  a 
comparatively  strange  field  of  evidence.  That  the 
plaintiff  and  its  attorneys  tried  the  case  on  a  theory 
of  evidence  wholly  distinct  from  that  upon  which 
the  Court  predicates  its  Memorandum  Decision. 

That  the  plaintiff's  theory  was  that  the  United 
States  of  America  was  the  owner  of  the  food  being- 
dispensed  through  the  Olympic  Commissary  Com- 
pany, and  which  the  defendant  was  charged  with 
seeking  to  wrongfully  divert  through  the  use  of 
counterfeit  meal  tickets.  The  Government's  proof 
was  confined  largely  to  evidence  of  ownership  of 
the  merchandise  used  in  the  preparation  of  meals 
by  the  Olympic  Commissary  Company  which  was 
shown  by  documentary  evidence  consisting  of  the 
purchase  order  forms  required  by  the  Government 
and  the  E.  I.  duPont  deNemours  [12]  Company, 
and  its  subcontractors,  including  Oljnnpic  Com- 
missary Company,  in  the  purchase  of  merchandise 
to  be  converted  into  meals  and  food  for  service 
upon  the  Hanford  Project,  which  said  purchase 
orders  specifically  recited: 

"The  material  to  be  furnished  hereunder  is 
for  the  benefit  of  the  United  States  Govern- 
ment and  title  thereto  will  pass  to  the  United 
States  Government  upon  delivery,  subject  to 
subsequent  inspection  and  acceptance  of  the 
material ;  if  specifications  are  not  met,  material 
may  be  returned  at  seller's  expense." 

That  other  proof  offered  by  plaintiff  in  support 
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of  its  effort  to  prove  ownership  in  the  United 
States  of  America  of  the  food  and  merchandise 
converted  into  meals  and  sold  by  the  Olympic  Com- 
missary Company  consisted  of  certified  copies  of 
the  various  authorities  issued  by  the  Secretary  of 
War,  and  progressing  through  various  stages  down 
to  the  engineer  in  charge  of  the  construction  of  the 
Hanford  Project,  to-wit,  the  witness,  Major  R.  F. 
Ebbs;  that  such  certified  copies  of  authority  desig- 
nated the  powers  wiiich  Major  Ebbs  had  to  pur- 
chase, posses  and  ow^n  in  the  name  of  the  United 
States,  personal  property  to  be  used  in  the  con- 
struction of  the  Hanford  Project.  Other  docu- 
mentary proof  and  oral  evidence  in  support  thereof 
clearly  designated  that  the  United  States  of 
America  paid  for  every  single  item  of  personal 
property,  merchandise,  food  and  labor  in  the 
preparation  of  meals  which  were  served  ujjon  the 
Hanford  Engineer  Works  Project,  and  that  the 
E.  I.  duPont  deNemours  and  Company  and  its  sub- 
contractor, the  Olympic  Commissary  Company, 
acted  only  as  a  disbrusing  agent  for  the  United 
States  of  America  in  this  connection. 

As  recited,  the  case  w^as  tried  upon  this  theory 
because  of  the  confidential  character  of  the  prime 
contract.  The  Court's  opinion  indicates  that  this 
theory  was  incorrect,  and  that  the  evidence  in  sup- 
port thereof  w^as  not  sufficient  to  show  ownership  of 
food  in  the  United  States  for  the  reason  that  Major 
Ebbs'  evidence  with  reference  to  the  prime  con- 
tract, wdthout  question,  referred  to  a  copy  which 
he   had   in  his   possession   in   connection   with   his 
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duties  as  Army  Engineer  in  charge  of  the  Hanford 
Engineer  Works.  In  fact,  under  cross-examination, 
at  page  24,  Major  Ebbs  indicated  very  clearly  that 
the  copy  of  the  prime  contract,  which  he  had  in 
his  possession,  was  authenticated  by  competent  au- 
thority and  was  under  his  jurisdiction.  Presum- 
ably, it  is  the  copy  of  the  contract  imder  [13] 
which  the  entire  project  at  Hanford  Engineer 
Works  is  conducted.  At  page  25  of  the  cross- 
examination  of  the  Major,  he  stated  that  he  had 
seen  the  contract  between  the  Olympic  Commissary 
Company  and  E.  I.  duPont  deNemours  and  Com- 
pany, and  that  he  had  jurisdiction  over  a  copy  of  it. 

For  the  foregoing  reasons  it  is  respectfully  re- 
quested that  the  Court  reopen  this  case  for  the 
purpose  of  permitting  the  Government  to  call  as 
a  witness  a  member  of  the  Judge  Advocate  Gen- 
eral's Department  of  the  United  States  Army 
Engineers  who  has  personally  seen  the  original 
contract  referred  to  in  Major  Ebbs'  testimony,  and 
who  may  testify  as  a  legal  expert  to  its  contents. 

It  may  further  be  observed  that  the  defendant 
will  not  be  prejudiced  by  this  procedure,  that  the 
case  is  still  open  and  the  defendant  has  been  on 
bail  since  a  few  days  after  his  arrest. 
Respectfully  submitted, 

EDWARD  M.  CONNELLY 
United  States  Attorney 
HARVEY  ERICKSON 
Assistant  United  States 
Attorney 

[Endorsed]:    Filed  December  27,  1944. 
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[Title  of  Court  and  Cause.] 

ORDER  PERMITTING  REOPENING 

This  matter  coming  on  before  the  above-entitled 
Court  for  consideration  on  this  13th  day  of  Feliru- 
ary,  1945,  and  it  appearing  to  the  Court  that  after 
the  filing  of  the  Court's  opinion  on  December  22, 
1944,  the  United  States  made  a  motion  to  reopen 
the  trial  in  compliance  with  the  Court's  Memo- 
randum Decision,  that  said  motion  was  supported 
by  a  memorandum  of  authorities  which  was  served 
upon  Ole  Sandvig,  Attorney  for  the  defendant,  on 
January  20,  1945,  and  it  appearing  to  the  satis- 
faction of  the  Court  that  defendant's  counsel  was 
ordered  to  furnish  the  Court  with  a  memorandum 
of  authorities  against  plaintiff's  motion  to  reopen 
the  trial  on  or  before  February  5,  1945,  and  it 
appearing  to  the  satisfaction  of  the  Court  that 
defendant's  counsel  has  failed  to  furnish  the  Court 
with  any  memorandum  of  authorities  pursuant  to 
Rule  4,  Paragraph  C-3,  [14]  of  the  Civil  Rules  of 
the  United  States  District  Court  for  the  Eastern 
District  of  Washington, 

It  Is  Therefore  by  the  Court  Ordered  and 
Decreed  that  plaintiff's  motion  to  reopen  the  trial 
in  compliance  with  the  Courts'  Memorandum 
Decision  be  granted  and  the  plaintiff  is  permitted 
to  reopen  said  case  to  supply  the  deficiency  in  proof 
mentioned  in  the  Court's  opinion  of  December  22, 
1944,  provided  further  that  the  defendant  shall 
have  all  rights  accorded  him  by  law  in  connection 
with  the  reopening  of  the  case  by  the  plaintiff. 
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Dated  this  13th  day  of  February,  1945. 

L.  B.  SCHWELLENBACH 

United  States  District  Judge 

[Endorsed]:    Filed  February  13,  1945  [15] 


(Excerpt  from  Yakima  Minutes,  Journal  5, 
Page  217) 

April  11,  1945 

Court  Convened  Pursuant  to  Adjournment, 
at  10  A.  M. 

Present:  Honorable  Lewis  B.  Schwellenbach,  Dis- 
trict Judge,  A.  A.  LaFramboise,  Clerk,  Edward 
M.  Connelly,  U.  S.  Attorney,  Harvey  Erickson 
Assistant  U.  S.  Attorney,  Ralph  R.  Isaacs, 
Deputy  U.  S.  Marshal. 

PROCEEDINGS 

[Title  of  Cause.] 

Case  called  for  further  testimony,  both  parties 
ready. 

After  the  first  witness  was  sworn,  Mr.  Sandvig 
objected  to  the  introduction  of  testimony.  Objec- 
tion overruled. 

The  following  witnesses  were  sworn  and  testified 
on  behalf  of  the  Plaintiff,  Ralph  G.  Cornell,  Morton 
K.  Barrett. 

Plaintiff  rested  at  11 :15  A.  M. 

Defendant  rested  without  offering  any  evidence. 
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After  argument  of  counsel  the  Court  found  tlie 
Defendant  Guilty  on  all  counts. 

Defendant's  request  for  pre-sentence  investiga- 
tion granted.  Passing  of  sentence  continued  to 
May  1,  1945  at  11 :00  a.  ni.  [81] 


[Title  of  Court  and  Cause.] 

ORDER  OF  TRANSFER 

This  matter  coming  on  before  the  above-entitled 
Court  upon  application  of  the  defendant  in  his  own 
proper  person, 

It  Is  Hereby  Ordered  that  the  above-entitled 
cause  be,  and  it  hereby  is,  transferred  from  Yakima 
in  the  Southern  Division  of  the  Eastern  District 
of  Washington,  to  Spokane  in  the  Northern 
Division  of  said  District  for  all  proceedings  herein. 

It  Is  Further  Ordered  that  the  defendant  shall 
report  to  the  United  States  District  Court  at 
Spokane,  Washington  for  sentence  and  further  pro- 
ceedings herein  on  May  7,  1945  at  the  hour  of  10 :00 
A.  M.,  or  such  other  time  that  may  be  ordered  by 
Judge  Schwellenbach. 
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Dated  this  1st  day  of  May,  1945. 
JOHN  C.  BOWEN 

United  States  District  Judge 
Presented  By: 

EDWARD  M.  CONNELLY 
United  States  Attorney 
Approved : 

O.  SANDVIG 

Atty  for  Deft. 

[Endorsed]  :   Filed,  May  1,  1945. 


[Title  of  Court  and  Cause.] 

JUDGMENT  AND  COMMITMENT 

On  this  7th  day  of  May,  1945,  came  the  United 
States  Attorney,  and  the  defendant  Richard  Roland 
Haugen  appearing  in  proper  person,  and  having 
waived  the  presence  of  his  attorney  and, 

The  defendant  having  been  convicted  on  the  judg- 
ment of  the  Court  of  the  offenses  charged  in  the 
Indictment  in  the  above-entitled  cause,  to  wit: 
making,  forging,  counterfeiting,  uttering,  publish- 
ing and  possession  of  obligations  of  the  United 
States  and  other  writings  and  the  defendant  having 
been  now  asked  whether  he  has  anything  to  say 
why  judgment  should  not  be  pronounced  against 
him,  and  no  sufficient  cause  to  the  contrary  being 
shown  or  appearing  [82]  to  the  Court,  It  Is  by 
the  Court  Adjudged  that  defendant  is  guilty  as 
charged  in  the  Indictment,  and  it  is  further 

Ordered  and  Adjudged  that  the  defendant,  hav- 
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ing"  been  found  guilty  of  said  offenses,  is  hereby 
committed  to  the  custody  of  the  Attorney  General 
or  his  authorized  representative  for  imprisonment 
for  the  period  of  One  Year  and  One  Day  on  Count 
1,  One  Year  and  One  Day  on  Count  2,  One  Year 
and  One  Day  on  Count  3,  of  the  Indictment,  said 
imjDrisomnent  sentences  to  run  concurrently. 

It  Is  Further  Ordered  that  the  Clerk  deliver  a 
certified  copy  of  this  judgment  and  commitment 
to  the  United  States  Marshal  or  other  qualified 
officer  and  that  the  same  shall  serve  as  the  com- 
mitment herein. 

(Signed)     L.  B.  SCHWELLENBACH 

United  States  District  Judge. 

[Endorsed]  :   Filed,  May  7,  1945. 


[Title  of  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  address  of  appellant:  Richard  Roland 
Haugen,  Box  32,  Hot  Springs,  Montana. 

Name  and  address  of  appellant's  attorneys: 
Robertson  &  Smith,  Spokane  &  Eastern  Building, 
Spokane  8,  Washington 

Offense:  Violation  of  Sections  72  and  73,  Title 
18  U.S.C.A. ;  making,  forging,  counterfeiting,  utter- 
ing, publishing,  and  possessing  of  obligations  of 
the  United  States  and  other  writings. 

Date  of  judgment:   May  7,  1945. 

Brief  description  of  judgment  or  sentence:    One 


28  Richard  Roland  Eaugen  vs. 

year  and  one  day  on  Count  I;  one  year  and  one 
day  on  Count  II;  one  year  and  one  day  on  Count 
III  of  the  indictment;  said  imprisonment  sentences 
to  run  concurrently. 

I,  Richard  Roland  Haugen,  the  above-named 
appellant,  hereby  appeal  [83]  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  the  judgment  above  mentioned  on  the  grounds 
set  forth  below. 

RICHARD  ROLAND  HAUGEN 
Appellant 

Dated  May  11,  1945. 

Received  copy  of  the  foregoing  notice  of  appeal, 
with  grounds  of  appeal  annexed,  this  11th  day  of 
May,  1945. 

EDWARD  M.  CONNELLY 
United  States  District  Attorney  and  Attorney  for 
Plaintiff 

GROUNDS  OF  APPEAL: 

1.  Error  of  the  Court  in  overruling  defendant's 
plea  of  former  jeopardy  by  reason  of  defendant's 
having  been  put  upon  trial  for  the  same  offense 
in  case  No.  C-3929,  entitled  "United  States  of 
America,  Plaintiff,  vs.  Richard  Roland  Haugen, 
Defendant,  in  the  above  entitled  Court,  in  which 
case  the  Court  sustained  an  oral  demurrer  to  the 
indictment  after  the  opening  statement  in  behalf 
of  the  plaintiff. 

2.  Error  of  the  Court  in  admitting  over  the 
objection  of  the  appellant  hearsay  evidence  as  to 
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the  contents  of  the  contract  between  the  United 
States  of  America  and  E.  I.  duPont  deNemours  & 
Company  and  the  sub-contract  between  the  duPont 
Company  and  Olympic  Commissary  Company. 

3.  Error  of  the  Court  in  permitting  the  Govern- 
ment to  introduce  over  objection  oral  secondary 
evidence  as  to  the  legal  effect  and  contents  of  said 
contract,  particularly  between  the  duPont  Com- 
pany and  Olympic  Commissary  Company,  said  sub- 
contract being  the  best  evidence. 

4.  Error  of  the  Court  in  failing  to  enter  pro- 
posed order  of  dismissal  with  prejudice  after  the' 
written  opinion  of  the  Court  filed  December  22, 
1944,  stating,  ''The  action  must  be  dismissed." 

5.  Error  of  the  Court  in  entering  the  order 
permitting  reopening,  filed  February  13,  1945. 

6.  Error  of  the  Court  in  admitting  in  evidence 
additional  hearsay  testimony  relating  to  the  con- 
tract between  the  Government  and  the  duPont  Com- 
pany after  such  reopening. 

7.  That  there  was  a  total  failure  of  proof  and 
no  substantial  evidence  to  prove  beyond  a  reason- 
able doubt  the  intent  of  the  defendant  to  defraud 
the  United  States  or  an  agency  thereof.  [84] 

8.  That  the  verdict  of  the  Court  and  judgment 
of  conviction  is  contrary  to  law  and  the  evidence. 

The  foregoing  succinct  statement  of  the  grounds 
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of  appeal  will  be  amplified  and  added  to  in  the 
assignments  of  error. 

ROBERTSON  &  SMITH 
By  DEL  GARY  SMITH,  Jr. 
Attorneys  for  Richard 
Roland  Haugen 

[Endorsed] :    Filed,  May  11,  1945 


General  Casualty  Company  of  America 

[Title  of  Cause.] 

BAIL  BOND  PENDING  DETERMINATION 
OF  APPEAL 

Know  All  Men  by  These  Presents:  That  we 
Richard  R.  Haugen,  as  Principal,  and  the  General 
Casualty  Co.,  a  Corporation  as  surety,  are  held 
and  firmly  bound  unto  the  United  States  of 
America,  in  the  full  and  just  sum  of  One  Thousand 
($1000.00)  Dollars,  to  be  paid  to  the  United  States 
of  America  to  which  payment  well  and  truly  to  be 
paid,  we  bind  ourselves  and  heirs,  executors  and  ad- 
ministrators jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this  11th  day 
of  May  in  the  year  of  our  Lord  One  Thousand  Nine 
Hundred  and 

Whereas,  Lately  at  the  April  term  of  the  District 
Court  of  the  United  States,  for  the  Eastern  District 
of  Washington,  Southern  Division,  in  a  suit  pend- 
ing in  said  court,   between  the   United   States   of 
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America,  plaintiff  and  Ricliard  R.  Hansen,  defend- 
ant, a  judgment  and  sentence  was  rendered  against 
the  said  defendant  Richard  R.  Haugen  and  the 
said  Richard  R.  Haugen  has  appealed  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  to  reverse  the  judgment  and  sentence  in  the 
aforesaid  suit. 

Now,  the  condition  of  the  above  obligation  is 
such  that  if  the  said  Richard  R.  Haugen  shall 
appear  either  in  person  or  by  attorney  in  the 
United  States  Circuit  Court  of  appeals  for  the 
Ninth  Circuit  Court  on  such  day  or  days  as  may 
be  appointed  for  the  hearing  of  said  cause,  in  said 
Court,  and  shall  prosecute  his  said  appeal,  and 
abide  by  and  obey  all  orders  made  by  the  United 
States  Circuit  Court  of  Apj^eals  for  the  Ninth 
Circuit  in  said  cause,  and  shall  surrender  himself 
in  the  execution  of  the  judgment  and  sentence 
appealed  from,  as  said  Court  may  direct,  if  the 
judgment  and  sentence  against  [85]  him  shall  be 
affirmed,  or  the  appeal  is  dismissed ;  and  if  he  shall 
appear  for  trial  in  the  District  Court  of  the  United 
States,  for  the  Eastern  District  of  Washington, 
Southern  Division,  such  day  or  days  as  may  be 
appointed  for  retrial  by  said  District  Court  and 
abide  by  and  obey  all  orders  made  by  said  Court, 
provided  the  judgment  and  sentence  against  him 
shall  be  reversed  by  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  then  the 
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above  obligation  to  be  void;  otherwise  to  remain 
in  full  force,  virtue  and  effect. 

[Seal]  GENERAL    CASUALTY    COM- 

PANY OF  AMERICA 
By   ANTONY  PANELLA 
Attorney-in-Fact 
RICHARD  R.  HAUGEN, 
Principal. 

Bond  approved  as  to  Form: 

EDWARD  M.  CONNELLY 

United  States  District 
Attorney 

Bond  Approved  this  11th  day  of  May,  1945. 
L.  B.  SCHWELLENBACH, 

Judge. 
Address:    Box  No.  32  Hot  Springs,  Mont. 

[Endorsed] :   Filed,  May  11,  1945 


(Excerpt  from  Court  Minutes  at  Spokane) 
(Journal  16,  page  823) 

Saturday— May  12,  1945 
In  Chambers 
[Title  of  Cause.] 

HEARING  IN  RE  RULE  7 

Now  on  this  12th  day  of  May,  1945,  counsel  were 
called  before  the  Court  under  the  provisions  of 
Rule  7  of  the  Rules  of  Practice  and  Procedure 
after  finding  of  guilt  in  criminal  cases,  Mr.  Erick- 
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son  appearing-  for  the  i)laintiff,  and  Mr.  Del  Cary 
Smith  appearing  for  the  defendant. 

June  18,  1945  fixed  as  the  time  for  filing-  Bill 
of  Exceptions  and  Assignments  of  Error  and  for 
Settling  the  Bill  of  Exceptions.  [86] 


[Title  of  Court  and  Cause.] 

ORDER  OF  EXTENSION  OF  TIME  FOR  THE 
SETTLEMENT  AND  FILING  OF  BILL 
OF  EXCEPTIONS,  ASSIGNMENTS  OF 
ERROR,    AND    PRAECIPE 

Upon  the  application  of  the  defendant-appellant, 
Richard  Roland  Haugen,  and  upon  Ms  showing  of 
good  cause  therefor,  it  is 

Ordered  that  the  time  of  the  defendant-appellant, 
Richard  Roland  Haugen,  within  which  to  procure 
to  be  settled  and  to  file  his  bill  of  exceptions  herein," 
and  in  which  to  file  his  assignments  of  error  and 
praecipe  herein  in  coimection  with  his  aforesaid 
appeal  be  and  it  is  hereby  extended  to  and  including 
the  18th  day  of  June,  1945. 
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Dated  this  5th  day  of  June,  1944. 

L.  B.   SCHWELLENBACH 

United  States  District  Judge 
Approved  June  2,  1945: 

EDWARD  M.  CONNELLY 

United   States   Attorney   and 
Attorney  for  Plaintiff 
ROBERTSON  &  SMITH 
By   DEL  GARY  SMITH  Jr. 

Attorneys  for  Defendant. 

[Endorsed] :   Filed,  June  5,  1945  [87] 


[Title  of  Court  and  Cause.] 

PRAECIPE  FOR  TRANSCRIPT  OF  RECORD 

To  the  Clerk  of  the  above-named  Court: 

Will  you  please  prepare,  duly  certify,  and  send 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  a  transcript  of  the  record  in  the 
above-entitled  case  for  use  in  the  appeal  of  the 
defendant,  Richard  Roland  Haugen,  to  the  said' 
Circuit  Court  of  Appeals  from  the  judgment 
entered  in  the  above-entitled  case,  by  including  in 
said  transcript  the  following  items  from  the  files 
and  records  of  the  above-entitled  case  in  the  Dis- 
trict Court  deemed  necessary  for  a  full  and  com- 
plete consideration  of  said  appeal: 

1.  Indictment,  filed  August  11,  1944. 

2.  Arraignment  and  Plea,  filed  August  18,  1944. 

3.  Waiver  of  Jury  Trial,  filed  October  5,  1944. 
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4.  Opinion  of  the  Court,  filed  December  22, 
1944. 

5.  Motion  to  Reopen  Trial  in  compliance  with 
Court's  Memorandum  Decision,  filed  December  27, 
1944. 

6.  Order  Permitting  Reopening,  filed  Febru- 
ary 13,  1945. 

7.  Minutes  of  Hearing,  Southern  Division, 
April  11,  1945. 

8.  Order  of  Transfer,  filed  May  1,  1945. 

9.  Judgment  and  Sentence  filed  May  7,  1945. 

10.  Notice  of  Appeal  (Grounds  of  Appeal  an- 
nexed), filed  May  11,  1945. 

11.  Bail  Bond  Pending  Determination  of  Ap- 
peal. 

12.  Order  of  Extension  of  Time  for  the  Settle- 
ment and  Filing  of  Bill  of  Exceptions,  Assignments 
of  Error,  and  Praecipe,  filed  June  5,  1945. 

13.  Order  Giving  Directions  for  Preparation  of 
Record  on  Api3eal,  entered  May  12,  1945  (page  823, 
Journal  16).  .  •     ;.    -  'Vi 

14.  All  exhibits  received  in  evidence.    •:  .; 

15.  Order  Settling  and  Certifying  Bill  of  Ex- 
ceptions, filed  June  18,  1945. 

16.  Assignments  of  Error,  filed  Junie  18,  1^45. 

17.  Praecipe  for  Transcript  of  Record'  filed 
June  18,  1945. 

Said  transcript  of  record  to  be  prepared  and 
filed  in  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  as  required  by  law  and  [88] 
the  Rules  of  said  Circuit  Court  of  Appeals. 
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Dated  June  18,  1945. 

Respectfully, 

ROBERTSON  &  SMITH 
By  DEL  GARY  SMITH,  Jr. 

Attorneys  for  Defendant- 
Appellant,  Richard  Roland 
Haugen 

Service  of  two  copies  of  the  appellant's  Praecipe 
is  hereby  acknowledged  this  18th  day  of  June,  1945. 
EDWARD  M.  CONNELLY 
United  States  Attorney 
Attorney  for  the  Appellee 
The  United  States  of 
America 
HARVEY  ERICKSON 
Asst.  U.  S.  Attorney 

[Endorsed] :    Filed,  June  18,  1945 


[Title  of  Court  and  Cause.] 

ORDER  RESPECTING  EXHIBITS 

It  being  made  to  appear  to  the  undersigned  Judge 
of  the  above-entitled  Court  that  it  is  impossible  to 
reproduce  certain  exhibits  in  the  above-entitled 
cause,  for  the  reason  that  the  same  are  photographs 
of  which  the  negatives  are  not  available. 

Now,  Therefore,  the  Clerk  of  the  above-entitled 
Court,  in  transmitting  the  record  on  appeal  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  is 
hereby  directed  to  transmit  the  original  photo- 
graphs, being  Exhibits  N,  O  &  P. 


United  States  of  America  37 

Dated  this  25th  day  of  June,  1945. 

L.  B.  SCHWELLENBACH 

United  States  District  Judge 

Approved  and  notice  waived: 

EDWARD  M.  CONNELLY 
United  States  District 

Attorney  and  Attorney  for 
Plaintiff 

[Endorsed] :    Filed,  June  25,  1945  [89] 


CLERK'S    CERTIFICATE    TO    TRANSCRIPT 
OF   RECORD 

United  States  of  America 

Eastern  District  of  Washington — ss. 

I,  A.  A.  LaFramboise,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Washington,  do  hereby  certify  the  foregoing  type- 
written pages  numbered  from  1  to  89  inclusive, 
to  be  a  full,  true,  correct  and  complete  copy  of  so 
much  of  the  record,  papers,  and  all  other  proceed- 
ings in  the  above  entitled  cause  as  are  necessary 
to  the  hearing  of  the  appeal  therein,  in  the  United 
State  Circuit  Court  of  Appeals  as  called  for  by  the 
appellant  in  his  Praecipe  for  Transcript  of  Record, 
as  the  same  remain  of  record  and  on  file  in  the 
office  of  the  Clerk  of  said  District  Court,  and  that 
the  same  constitute  the  record  on  appeal  from  the 
judgment  and  decree  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Wash- 
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ington,  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Judicial  Circuit,  San  Francisco,  California. 

I  further  certify  that  I  hereto  attach  and  here- 
with transmit  the  original  Assignments  of  Error, 
Certified  Bill  of  Exceptions,  and  Original  Exhibits 
''N",  "O"  and  "P''. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  is  the  sum  of 
$39.35,  and  that  the  said  sum  has  been  paid  to  me 
by  Robertson  &  Smith,  Attorneys  for  the  Appellant. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  af&xed  the  seal  of  said  District  Court  at 
Spokane  in  said  District  this  26th  day  of  June, 
A.  D.  1945. 

[Seal]  A.  A.  LaFRAMBOISE, 

Clerk 
By    EVA  M.  HARDIN 
Deputy  [90] 
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[Title  of  District  Court  and  Cause.] 

ASSIGNMENTS  OF  ERROR 

Comes  now  the  defendant  and  appellant,  Richard 
Roland  Haugen,  by  his  attorneys,  Robertson  & 
Smith,  and  states  that  in  the  proceedings  herein 
and  in  the  order  and  judgment  entered  herein  there 
are  manifest  errors,  and  he  assigns  the  following 
errors  committed  by  the  above-entitled  Court  in  the 
above-entitled  cause,  to-wit: 

ASSIGNMENT  OF  ERROR  NO.  1 

The  District  Court  erred  in  overruling  defend- 
ant's plea  of  former  jeopardy  by  reason  of  defend- 
ant's having  been  put  upon  trial  for  the  same 
offense  in  case  No.  C-3929,  entitled  *' United  States 
of  America,  Plaintiff,  vs.  Richard  Roland  Haugen, 
Defendant",  in  the  above-entitled  Court,  in  which 
case  the  Court  sustained  an  oral  demurrer  to  the 
indictment  after  the  opening  statement  in  behalf 
of  the  plaintiff. 

ASSIGNMENT  OF  ERROR  NO.  2 

The  District  Court  erred  in  admitting  over  the 
objection  of  defendant  hearsay  evidence  as  to  the 
contents  of  the  contract  between  the  United  States 
of  America  and  E.  I.  duPont  deNemours  &  Com- 
pany and  the  subcontract  between  the  duPont 
Company  and  Olympic  Commissary  Company,  the 
contract  being  the  best  evidence,  as  follows: 

"Q.     First    I    wish    to    ask    you    some    general 
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questions.  Who  is  the  company  that  is  doing  Ihe 
construction  work  at  Hanford? 

Mr.  Sandvig:  If  he  knows  of  his  own  personal 
knowledge. 

Mr.  Erickson:  He  is  in  charge  of  the  construc- 
tion. 

A.  Am  I  to  answer  if  I  know  it  of  my  own 
personal  knowledge  or  officially? 

Mr.  Sandvig:     Of  your  own  personal  knowledge. 

Q.     If  you  know  it  officially. 

Mr.  Sandvig:  No;  of  his  own  personal  knowl- 
edge. 

A.     The  E.  I.  duPont  deNemours  Company. 

Q.  The  E.  I.  duPont  deNemours  Company  is 
building  the  project  at  Hanford"? 

A,     They  are  the  prime  contractor. 

Q.  By  prime  contractor  you  mean  they  have  the 
contract  with  the  United  States  government? 

Mr.  Sandvig:  I  object  as  not  the  best  evidence. 
If  there  is  a  contract  between  the  duPont  company 
and  the  United  States,  the  contract  itself  is  the 
best  evidence. 

r 

The  Court:  I  am  inclined  to  agree  with  you, 
but  I  will  let  him  answer  and  allow  an  exception, 
and  I  may  later  strike  out  the  answer.  I  don't 
know  yet. 

(Question  read  by  reporter.) 

A.    Yes. 

Q.     Now  the  contract  which  the  E.  I.  duPont 


United  States  of  America  41 

deNemours  Company  has  with  the  United  States, 
is  that  a  i)ublic  contract,  or  otherwise? 

Mr.  Sandvig:  May  it  be  understood,  Your 
Honor,  without  bothering  the  Court  all  the  time, 
that  I  am  objecting  to  all  of  this? 

The  Court:  It  is  all  subject  to  your  objection, 
and  an  exception  is  allowed. 

A.     The  contract  is  a  secret  contract. 

Q.     By  w^hose  orders  is  it  a  secret  contract? 

A.     By  the  War  Department. 

Q.     And  you  have 

The  Court:     Wouldn't  that  be  a  thing  which 


Mr.  Sandvig:  I  am  taking  it  for  granted  my 
objection  goes  to  all  of  this. 

The  Court:  The  Secretary  of  War  would  issue 
some  sort  of  an  order,  would  he  not? 

Mr.  Sandvig:     Yes,  sure. 

The  Court:     That  it  would  be  secret? 

Mr.  Erickson:     I  wdll  establish  that,  I  think. 

The  Court:     All  right. 

Mr.  Sandvig :  The  order  itself  would  be  the  best 
evidence.    That  is  like  me  saying  what  the  statute  is. 

The  Court:     Go  ahead,  Mr.  Erickson. 

Q.  Did  the  War  Department,  or  who  in  the  War 
Department  issued  that  order? 

Mr.  Sandvig:  If  you  know  of  your  own  per- 
sonal knowledge. 

A.  The  order  came  to  my  commanding  officer 
from  the  office  of  the  Chief  of  Engineers. 

Mr.  Sandvig:     I   make  the  same   objection. 

The  Court:  It  is  all  being  admitted  subject  to 
your  objection. 
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Mr.  Sandvig:  I  am  afraid  I  will  slip  up  on 
something. 

The  Court:  You  are  not  going  to  slip  up  on 
anything.  You  have  your  objection.  It  does  seem 
to  me,  Mr.  Erickson,  that  the  order  making  it  secret 
is  something  that  could  be  produced. 

Q.  (Mr.  Erickson)  :  Is  that  something  that  can 
be  produced? 

A.     I  am  not  sure  it  was  not  a  verbal  order. 

Q.  Whom  did  you  receive  instructions  from  that 
the  contract  was  secret? 

A.  I  received  verbal  instructions  from  the  office 
of  the  Chief  of  Engineers. 

Q.     And  who  in  that  office? 

Mr.  Sandvig:     Subject  to  my  objection. 

Q.  From  whom  in  that  office  did  you  receive 
the  instructions? 

A.  I  received  instructions  that  individual's  name 
was  not  to  be  brought  into  a  public  hearing. 

The  Court:  What  justification  could  there  be 
for  concealing  from  the  public  an  order  which  says 
that  the  contract  is  to  be  secret?  He  says  he  has 
orders  to  keep  secret  who  gave  the  order." 

ASSIGNMENT  OF  ERROR  NO.  3 

The  District  Court  erred  in  permitting  the  plain- 
tiff to  introduce  over  objection  oral  secondary 
evidence  as  to  the  legal  effect  and  contents  of  said 
contract,  particularly  between  the  duPont  Com- 
pany and  Olympic  Commissary  Company,  said 
subcontract  being  the  best  evidence,  as  follows: 
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"A.  The  E.  I.  du  Pont  de  Nemours  Company 
have  a  cost-plus  fixed-fee  contract  with  the  govern- 
ment. 

Q.     Explain   so   we   can   understand 

Mr.  Sandvig:  The  contract  itself  is  the  best 
evidence. 

The  Court:  Yes;  this  all  goes  in  over  your  ob- 
jection.'' 

ASSIGNMENT  OF  ERROR  NO.  4 

The  District  Court  erred  in  overruling  defend- 
ant's objection  to  the  introduction  of  further  testi- 
mony after  the  written  opinion  of  the  Court  filed 
December  22,  1944,  stating,  "The  action  must  be 
dismissed",  as  follows: 

"Q.     Will  you  state  your  name,  please? 

Mr.  Sandvig:  At  this  time,  if  the  Court  please, 
I  want  to  object  to  the  introduction  of  any  evidence 
in  this  case — any  further  evidence  in  the  case — on 
the  ground  and  for  the  reason  that  the  defendant 
has  already  been  dismissed  from  the  charge  predi- 
cated against  him,  and  that  he  has  been  in  former 
jeopardy. 

I  just  want  to  make  this  observation  at  this  time. 
Your  Honor  wrote  an  opinion  of  the  Court.  It 
was  signed  by  Your  Honor.  You  went  into  the 
facts.  You  make  your  conclusions  at  considerable 
length.  I  do  not  know  of  any  particular  form  of 
findings  of  fact  and  conclusions  of  law  or  decree 
or  judgment  that  are  required,  but  you  go  into 
it  at  great  length. 
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The  Court:  I  say  at  the  end  that  the  action 
must  be  dismissed. 

Mr.  Sandvig:     Yes.     And  I  say  it  is  dismissed. 

The  Court:  I  will  overrule  the  objection.  There 
was  no  order  of  dismissal  entered,  as  I  construe  it." 

ASSIGNMENT  OF  ERROR  NO.  5 

The  District  Court  erred  in  entering  the  order 
permitting  reopening,  filed  February  13,   1945. 

ASSIGNMENT  OF  ERROR  NO.  6 

The  District  Court  erred  in  admitting  in  evidence 
additional  hearsay  testimony  relating  to  the  con- 
tract between  the  United  States  of  America  and 
the  duPont  Company  after  such  reopening,  as  fol- 
lows : 

*'Q.  Now  directing  your  attention  to  the  orig- 
inal contract  between  the  United  States  Govern- 
ment and  the  E.  I.  duPont  de  Nemours  Company, 
what  provision  is  made  in  that  contract  about 
property  used  in  the  prosecution  of  the  w^ork  on 
the  Hanford  Engineer  Works'? 

Mr.  Sandvig:  I  object  to  that  as  not  being  the 
best  evidence.  The  witness  has  the  contract  before 
him.  They  have  opened  the  doors  now,  and  the 
contract  is  no  doubt  admissible.  He  has  been  using 
it  for  evidence,  and  certainly  the  contract  is  the 
best  evidence.  No  matter  how  good  a  lawyer  he 
may  be,  we  might  disagree  on  its  interpretation. 
The  contract  itself  is  the  best  evidence. 

The  Court:     The  objection  is  overruled." 
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ASSIGNMENT  OF  ERROR  NO.  7 
There  was  a  total  failure  of  proof  and  no  sub- 
stantial evidence  to  prove  the  intent  of  the  defend- 
ant to  defraud  the  United  States  of  America  or 
any  agency  thereof. 

ASSIGNMENT  OF  ERROR  NO.  8 

The  verdict  of  the  Court  and  judgment  of  con- 
viction is  contrary  to  the  law  and  the  evidence. 

And  by  reason  of  said  errors  and  other  manifest 
errors  appearing  in  the  record  herein,  the  defendant 
and  appellant,  Richard  Roland  Haugen,  respect- 
fully prays  that  the  judgment  of  conviction  herein 
be  set  aside,  and  that  the  indictment  be  fully  and 
in  all  respects  dismissed  as  to  him,  and  that  he  l^e 
fully  discharged  herein,  or,  in  the  alternative,  that 
he  be  granted  a  new  trial. 

Dated  this  18th  day  of  June,  1945. 

ROBERTSON  &  SMITH 
By   DEL  GARY  SMITH 
Attorneys   for  Defendant-Appellant,   Richard   Ro- 
land Haugen 
Service  of  the  foregoing  assignments  of  error  by 
defendant,    Haugen,    is   hereby   accepted    and    the 
receipt  of  a  copy  thereof  is  hereby  acknowledged 
this  18th  day  of  June,  1945. 

EDWARD  M.  CONNELLY 
United    States    Attorney,    Counsel    for    Plaintiff- 
Appellee,  United  States  of  America 
HARVEY  ERICKSON 
Asst.  U.  S.  Atty. 

[Endorsed] :   Filed  June  18,  1945. 
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In  the  District  Court  of  the  United  States^  for 
the  Eastern  District  of  Washington,  Southern 
Division 

C-3929 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

RICHARD  ROLAND  HAUGEN, 

Defendant. 

REPORTER'S  TRANSCRIPT  OF  TESTIMONY 

Be  It  Remembered  that  the  above  entitled  and 
numbered  cause  came  on  for  trial  before  the  Hon- 
orable L.  B.  Schwellenbach,  judge  of  the  above 
entitled  court,  at  the  hour  of  10:00  o'clock  a.m., 
June  14,  1944,  at  the  Federal  Court  House,  in 
Yakima,  Washington,  the  plaintiff  appearing  by  Mr. 
Edward  M.  Connelly,  United  States  Attorney  for 
said  District,  and  Mr.  R.  Max  Etter,  Assistant 
United  States  Attorney  for  said  District,  the  de- 
fendant appearing  in  person  and  by  his  attorney, 
Mr.  Ole  Sandvig; 

Whereupon  the  following  proceedings  were  had, 
to-wit : 

The  Court :  Are  the  parties  ready  in  the  case  of 
United  States  vs.  Richard  Roland  Haugen? 

Mr.  Sandvig:     The  defendant  is  ready. 

Mr.  Etter:     The  government  is  ready. 

Mr.  Connelly :  We  have  stipulated  that  this  case 
may  be  tried  to  the  Court,  without  a  jury,  and  the 
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defendant  has  personally  waived  his  right  to  trial 
by  jury. 

The  Court:  Are  you  going  to  make  an  opening 
statement  ? 

Mr.  Etter:  May  it  please  the  Court,  the  defend- 
ant is  charged  [1*]  by  indictment  on  three  counts. 
The  difference  in  the  coimts  is  the  second  and  third 
counts  charge  the  uttering  and  publishing  with 
intent  to  defraud  the  United  States,  and  the  fii*st 
count  is  a  charge  of  possession  of  a  number  of  false 
and  fraudulent  meal  tickets,  with  the  intent  to 
defraud. 

The  Government  intends  to  show  by  its  testi- 
mony that  just  prior  to  the  time  of  the  commission 
of  the  crime  charged  in  the  indictment,  the  defend- 
ant, Richard  Roland  Haugen,  w^ent  to  a  printer  in 
Tacoma,  a  man  named  George  F.  Allen,  to  get  these 
tickets  printed.  Prior  to  the  time  he  had  gone  over 
there  he  was  an  employee  of  the  Hanford  Project, 
and  he  himself  had  purchased  from  the  Olympic 
Commissary  Company  a  so-called  meal  ticket. 

The  Government  will  show^  the  meal  ticket  which 
was  then  on  sale  there,  which  was  purchased  by  the 
defendant  before  he  went  to  Tacoma,  was  a  com- 
posite ticket;  that  on  one  side  or  one  end  of  the 
composite  ticket  was  an  authorization  which  was 
signed  by  the  employee  purchasing  the  ticket,  which 
authorized  the  deduction  from  his  pay,  in  the  event 
the  ticket  was  purchased  in  that  fashion,  or  on  the 
other  hand  where  cash  was  paid  that  authorization 
was  unnecessarv. 


*  Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript. 
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We  will  sliOAv  that  Mr.  Haugen  purchased  one  of 
these  tickets.  He  took  the  so-called  perforated  end 
of  the  [2]  ticket  when  he  went  to  the  printer,  Mr. 
Allen,  of  Taconia,  and  had  Mr.  Allen  print  1,000  of 
these  tickets,  in  the  same  form  as  the  one  he  had 
in  his  possession.  Then  he  sold  these  tickets,  as 
charged  in  the  indictment,  to  Mr.  McDonald,  in  one 
instance,  and  to  this  other  individual,  Mr.  Holloway, 
in  the  other  instance. 

He  had  on  his  person  when  apprehended  several 
of  these  tickets,  and  he  had  in  his  place  of  residence 
at  Yakima  a  further  number  of  tickets,  in  the  total 
amount  of  966,  I  believe  it  was,  all  of  which  were  of 
of  the  same  type  as  the  one  w-hich  he  handed  the 
printer  for  printing,  and  all  of  which  contained  the 
same  serial  number. 

These  tickets  were  not  printed  the  same  as  the 
type  they  used,  and  we  will  prove  the  falsity  and 
fraudulent  character  of  the  tickets  themselves,  that 
they  were  spurious. 

We  intend  to  show  through  the  introduction  of 
much  of  our  proof  in  the  form  of  exhibits  which  are 
certified  exhibits  of  the  War  Department,  a  delega- 
tion of  authority  from  Col.  Mathias,  who  is  the  Area 
Engineer  in  charge  of  the  Hanford  Project,  to 
Major  Ebbs,  the  executive  officer  in  charge  of  the 
corps  of  engineers.  The  further  proof  will  be  the 
authority  of  the  Secretary  of  War  to  contract  and 
expend  money  and  to  procure  military  supplies  for 
carrying  on  the  business  of  the  War  Department. 
[3]  We  intend  to  show  the  delegation  of  authority 
granted  to  the  Secretary  of  War,  from  the  Secretary 
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of  War  to  the  Undersecretary  of  War,  and  from  the 
Undersecretary  of  War  to  the  Commanding  Gen- 
eral of  Army  Service  Forces.  The  fact  of  the  dele- 
gation of  authority  will  then  be  shown  to  proceed 
from  the  Commanding  General  of  Army  Service 
Forces  to  the  chiefs  of  the  various  technical  serv- 
ices, and  the  proof  will  show  the  Army  Engineers 
is  such  a  technical  service. 

We  will  show  the  designations  of  contracting  of- 
ficers by  a  designation  or  delegation  of  authority 
granting  to  certain  officers  the  authority  to  approve 
contracts  and  to  certify  vouchers  for  payment  of 
the  same.  That  authority  was  in  Major  Ebbs  by 
reason  of  delegation  of  authority  down  through  the 
chain  of  authority  originating  with  the  Secretary 
of  War,  the  immediate  delegation  of  authority 
being  from  the  Area  Engineer,  Col.  Mathias,  to 
Major  Ebbs,  in  charge  of  the  project. 

We  intend  to  further  show  the  creation  of  the 
Manhattan  Engineering  District,  having  charge  of 
the  particular  development  and  work  on  the  Han- 
ford  Project. 

The  exhibits  will  also  show  the  army  orders  which 
have  designated  the  District  Engineer,  and  the 
transfer  order  to  the  Area  at  Pasco. 

We  intend  to  show  through  the  testimony  of 
Major  Ebbs,  [4]  the  executive  officer,  what  his  par- 
ticular duties  are,  and  he  will  specify  the  jurisdic- 
tion and  all  matters  on  the  project  which  come 
under  his  jurisdiction,  by  virtue  of  the  delegation 
of  authority  contained  in  the  proof  I  have  just 
mentioned. 
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We  will  show  the  procedure  of  purchasing  mer- 
chandise by  which  the  regulations  require  the  aj)- 
proval  of  the  Area  Engineer,  or  Major  Ebbs, 
through  the  delegation  of  authority,  of  all  purchases 
made  on  the  Hanford  Project.  That  approval  is 
required  on  any  purchase  over  the  sum  of  $2,000.00 
before  purchase,  and  the  approval  of  purchases 
under  $2,000.00  is  in  the  form  of  a  confirmation  or 
ratification ;  that  those  purchases  of  under  $2,000.00 
may  be  purchased  by  the  contractor  under  the  con- 
tract, subject  to  ratification  or  confirmation  by 
Major  Ebbs. 

We  intend  to  show  the  connection  and  the  inter- 
est of  the  Government  in  this  particular  case.  We 
will  present  to  the  court  the  purchase  order  being 
used  by  the  Olympic  Commissary  Company,  upon 
which  appear  the  conditions  of  the  purchase  order 
on  the  reverse  side,  and  which  are  referred  to  on 
the  front  side  of  the  purchase  order,  which  by  its 
terms  vests  all  title  in  the  United  States  of  all 
merchandise  purchases  made  by  the  Olympic  Com- 
missary Company,  upon  confirmation  or  ratification. 
We  will  show  the  procedure  that  is  engaged  in  in 
the  payment  by  the  [5]  United  States  for  these 
purchases.  We  will  show  that  the  invoice  of  the 
Olympic  Commissary  Company,  along  with  the  pur- 
chase order,  is  presented  to  the  DuPont  Company, 
which  makes  payment  on  the  amount  and  the  items 
<)f  purchase  which  have  been  made. 

We  will  then  show  that  the  DuPont  Company  pre- 
sents to  the  United  States  and  to  the  Department 
over  which   Major   Ebbs  has   jurisdiction,   by  his 
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-delegation  of  authority,  a  total  sheet  in  the  form  of 
a  voucher,  upon  which  appears  the  items  and  ex- 
j>enditures  for  which  reimbursement  is  sought. 
There  are  ditferent  forms  which  are  presented, 
which  include  the  original  order,  the  certificate  of 
inspection,  the  voucher  itself,  and  the  copy,  I  be- 
lieve, of  the  purchase  order.  This,  we  will  show,  is 
approved  by  Major  Ebbs.  His  department  is  the 
sole  department,  and  he  is  the  sole  officer  who  cer- 
tifies these  vouchers  by  virtue  of  his  delegation  of 
authority  to  the  Army  Finance  Officer,  who  makes 
payment  of  these  items  from  these  funds  which  are 
appropriated  by  Congress,  and  which  have  been  as- 
signed for  the  purpose  of  the  construction  of  the 
Hanford  Engineer  Project. 

We  will  show  further  the  system  used  in  the  so- 
called  meal  ticket  plan.  There  are  several  types  of 
meal  tickets  used.  The  only  one  which  is  material 
in  this  case  is  that  plan  which  I  have  partly  de- 
scribed in  my  opening  statement,  [6]  having  refer- 
ence to  the  so-called  section  ticket  which  had  a  per- 
forated side.  Those  are  purchased  in  one  of  two 
ways,  by  deduction  from  pay-roll,  which  is  a  book 
transaction  by  du  Pont,  or  it  can  be  by  outright 
purchase  through  the  Olympic  Commissary  Com- 
pany, by  the  individual  purchasing  the  ticket. 

We  will  show  that  money  is  credited  immediately 
to  the  fund  which  is  used  in  the  expenditures  for 
merchandise,  equipment  and  wages  on  the  Hanford 
Project,  and  that  is  credited  to  the  fund  maintained 
in  a  special  account.  In  that  account  are  funds 
of  the  United  States  and  of  no  other  person. 
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We  will  show  through  what  we  believe  to  be  com- 
petent testimony  that  no  money  is  furnished  for 
any  expenditure  or  any  purchase  or  for  any  pay- 
roll by  the  du  Pont  Company  on  the  Hanf  ord  Engi- 
neer Project,  and  that  all  funds  used  in  the  special, 
account  are  funds  of  the  United  States  expended  by 
virtue  of  the  purchase  of  merchandise  on  behalf 
of  du  Pont,  but  paid  from  special  funds  of  the 
Government  maintained  for  the  credit  of  the  du 
Pont  Company. 

The  further  proof  will  show  through  an  employee 
of  the  Olympic  Commissary  Company,  who  will  pro- 
duce the  other  section  of  the  ticket  which  was  signed 
authorizing  withdrawal  of  wages  from  the  defend- 
ant Haugen,  and  will  [7]  show  that  that  is  kept  and 
retained  and  has  been  retained  in  the  records  there 
on  the  project,  and  we  will  show  that  the  other  half 
of  the  ticket  to  which  I  have  referred,  the  perforated 
part,  was  used  by  Haugen  when  he  had  the  tickets 
printed  in  Tacoma. 

We  will  show  that  these  tickets  were  sold  by  the 
defendant  to  these  two  individuals  named,  Mr. 
Hollaway,  in  one  instance,  who  received  several 
tickets,  and  Mr.  McDonald,  and  they  will  be  brought 
here  and  will  identify  the  tickets  they  purchased. 

We  will  show  furthermore,  through  the  testimony 
of  the  supervisory  checker  of  one  of  the  messhalls 
the  spurious  ticket  had  come  to  and  gone  through 
the  messhall,  and  this  ticket  was  received  by  the 
lady,  and  later  turned  over  to  the  du  Pont  Company 
and  the  Government. 
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The  Government  will  show  all  equii)ment  and  all 
food  in  the  Olympic  Commissary  Company  is  pur- 
chased by  the  Government  funds  and  is  the  prop- 
erty of  the  Government. 

We  will  show  therefore  the  use  of  a  spurious, 
ticket  is  a  fraud  upon  the  Government,  because  of 
the  fact  there  is  no  payment  made  to  the  Govern- 
ment, and  it  is  a  gratuity  sought  by  the  paHy  pass- 
ing this  ticket  for  merchandise  to  which  the  Gov- 
ernment has  title,  and  for  which  the  Government  is 
not  paid  by  the  individual  using  the  spurious  ticket. 

The  Govei-nment  will  show  the  price  at  which 
these  [8]  tickets  were  sold.  We  will  further  show 
on  the  matter  of  notice  to  the  defendant  in  respect 
to  the  owTiership  of  the  property,  and  with  respect 
to  the  title  to  the  Merchandise,  that  since  and  a  long 
time  prior  to  the  time  that  these  incidents  occurred 
which  resulted  in  the  charge  in  this  indictment, 
signs  have  been  posted  of  various  kinds  and  descrip- 
tions, some  of  w^hich  probably  would  not  be  material, 
as  notice  taken  alone,  but  which  in  conjunction  with 
the  signs  we  claim  would  be  sufficient  notice  of  own- 
ership of  the  property  in  the  commissary  building. 

We  will  show  by  pictures  the  types  of  signs  placed 
about  the  commissary,  in  which  the  statement  is 
made  that  all  food  and  equipment  used  in  the  build- 
ing are  the  property  of  the  Government,  and  any 
taking  away  of  property  would  be  prosecuted. 

We  will  show  further  that  these  signs,  in  con- 
junction with  that,  appear  at  places  all  the  way 
through  the  project,  at  the  entrance  within  the 
i^roject,   and   in   conjunction  with   the  mess   halls, 
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which  say  "This  is  a  Federal  project,  and  the  prop- 
erty thereon  is  the  property  of  the  Government, ' '  as 
a  matter  of  notice  to  the  defendant,  and  we  will 
show  at  the  time  he  purchased  this  meal  ticket  he 
knew  the  procedure  involved,  and  knew  how  the 
meal  tickets  were  purchased,  from  the  fact  of  his 
own  experience  [9]  at  the  project,  and  from  these 
signs,  and  his  intention  was  at  the  time  to  defraud 
the  Government  by  the  use  of  these  tickets,  and  he 
actually  perpetrated  the  fraud  in  the  sale  of  these 
tickets  to  the  individuals  named. 

I  think  that  in  general  covers  the  proof  the  Gov- 
ernment will  use  in  substantiation  of  the  charges  in 
the  indictment. 

There  was  a  statement  made  after  arrignment  by 
the  defendant  Haugen,  in  which  he  admitted  the 
facts  of  the  printing  and  sale  of  the  tickets  I  have 
stated. 

Mr.  Sandvig :  The  defendant  moves  for  an  order 
of  dismissal  upon  the  opening  statement  of  counsel 
for  the  Government,  and  for  the  further  and  addi- 
tional reason  that  the  indictment  or  any  counts 
thereof  do  not  state  facts  sufficient  to  constitute  a 
crime. 

Before  I  go  into  analyzing  the  indictment,  coun- 
sel for  the  Government  made  what  was  to  me  a 
very  significant  statement.  He  said  that  the  meal 
tickets  allegedly  held  by  the  defendant  were  ma- 
terially different,  one  had  an  edging  and  the  other 
did  not.     We  are  charged  with  forging. 

Is  it  wrong  for  me  to  go  out  and  have  tickets 
printed  like  these  are  as  described  in  the  indict- 
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ment?  There  is  no  allegation  in  the  indictment,  ac- 
cording to  counsel's  statement,  that  this  is  a  true 
copy  of  the  ones  they  used.  It  is  different.  It  is 
materially  different.  They  caught  it,  and  counsel 
described  it.  [10] 

The  Court:  How  is  it  different?  I  have  tried 
these  fifty-cent  and  dollar  counterfeitting  cases,  and 
they  bring  it  in  here  and  it  looks  impossible  that 
anybody  would  take  it.  They  are  phoney  on  the 
face  of  them. 

Mr.  Sandvig:  If  they  are  so  phoney — I  have 
often  thought  of  that;  but  we  are  not  charged  with 
counterfeitting. 

The  Court:  Yes;  it  says  you  falsely  made  and 
counterfeitted. 

Mr.  Sandvig:  Yes.  I  was  mistaken  about  that. 
That  is  correct.  But  I  don't  know  of  any  reason 
why  I  could  not  have  these  printed.  There  is  no 
fraud  in  that.  I  can  print  all  of  them  I  want.  I 
could  have  had  a  printer  print  a  lot  of  them  for  me. 

The  Court:  But  they  charge  you  with  printing 
them  with  the  intent  of  uttering  them. 

Mr.  Sandvig:  Yes.  Take  Count  1.  "That  Rich- 
ard Roland  Haugen  heretofore,  to-wit,  on  or  about 
the  19th  day  of  April,  1944,  at  Hanford  in  the 
county  of  Benton  in  the  Southern  Division  of  the 
Eastern  District  of  Washington,  and  within  the 
jurisdiction  of  this  court,  then  and  there  being,  did 
knowingly,  wilfully,  unlawfully  and  feloneously, 
knowing  the  same  to  be  false,  falsely  made  and 
counterfeitted,  have  in  his  possession  with  intent  to 
utter  and  publish  as  true  966  false,  fraudulent  and 
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counterfeit  meal  tickets  in  words  and  figures  ^  as 
follows:  ^Olympic  Commissary  Company,  men's 
meal  ticket,  good  only  at  Mess  Hall  No.  7,  [11] 
$12.60,  plus  tax.'  Blank  name,  blank  badge,  blank 
date.  'All  for  the  purpose  of  defrauding  the  United 
States.'" 

I  want  to  call  attention  to  what  he  is  charged 
with  counterfeitting  or  fraudulently  passing 
"Olympic  Commissary  Company,  men's  meal 
ticket,"  and  so  forth. 

Now  let  us  go  to  Count  2.  "That  Richard  Roland 
Haugen  heretofore,  to-wit,  on  or  about  the  19th  day 
of  April,  1944,  at  Hanf  ord,  in  the  county  of  Benton, 
in  the  Southern  Division  of  the  Eastern  District 
of  Washington,  and  within  the  jurisdiction  of  this 
court,  then  and  there  being,  did  knowingly,  wilfull, 
unlawfully  and  feloniously,  knowing  the  same  to 
be  false,  falsely  made  and  counterf  eitted,  publish  and 
utter  as  true  to  one  J.  L.  Halloway,  six  false,  frau- 
dulent and  counterfeit  meal  tickets  in  words  and 
.figures  as  follows:  'Olympic  Commissaiy  Company, 
men's  meal  ticket,  good  only  at  Mess  Hall  No.  7, 
$12.60,  plus  tax'  "  and  then  blank  name,  blank  badge 
and  blank  date  '*A11  for  the  purpose  of  defrauding 
the  United  States." 

Under  Sections  72  and  73  of  Title  18,  it  is  hard 
for  me  to  determine  which  count  that  they  prefer 
to  have  under  Section  72  and  which  under  73. 

The  Court:  Read  those  two  sections  right  now, 
will  you"? 

Mr.  Sandvig:     I  will  read  73  first,  (reading  same) 
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The  Court:  Have  you  read  the  opmion  from 
the  Ninth  Circuit  in  the  Johnson  case?  [12] 

Mr.  Sandvig:  Yes.  I  will  get  to  that.  I  haven't 
read  it  recently.    I  read  it  sometime  ago. 

They  are  charging  us  with  forging  and  uttering 
and  comiterfeitting  this  for  the  purpose  of  receiv- 
ing a  sum  of  money  to  defraud  the  United  States. 

Is  there  anything  about  that  that  we  can  obtain 
any  sum  of  money  from  the  United  States?  It  is 
not  a  claim  on  the  United  States ;  it  is  not  an  order 
upon  the  United  States.  By  no  stretch  of  the  imagi- 
nation can  he  obtain  a  cent  of  money  from  the 
United  States.  It  cannot  be  under  Section  73.  They 
don't  even  allege  that.  They  don't  allege  in  the 
indictment  these  were  counterfeitted  or  forged  for 
the  purpose  of  obtaining  a  sum  of  money  from  the 
United  States. 

I  think  I  will  read  this,  and  then  I  will  come  to 
Section  72.  It  is  true  this  is  an  early  case — 88th 
Federal  Reports,  at  page  253,  Staton  vs.  United 
States.  I  will  not  read  too  many  cases  to  Your 
Honor,  and  for  that  reason  I  am  going  to  read  this 
one  with  some  care.  (Reading  said  case,  followed 
by  law  argument.) 

Now  I  will  read  Section  72.  (Reading  same.)  We 
would  have  to  have  the  contract  between  the  Olym- 
pic Commissary  Company  and  the  du  Pont  Com- 
pany here  before  us,  and  then  in  order  to  make  the 
chain  we  must  have  the  contract  between  du  Pont 
and  the  Government.  [13] 

The  Court :  I  think  I  understand  your  position. 
I  don't  want  to  shut  vou  off. 
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Mr.  Sandvig :     Maybe  I  can  answer  them. 

The  Court:  I  will  hear  from  you  on  the  matter 
of  this  pleading,  whether  your  indictment  is  suf- 
ficient. 

Mr.  Etter:  The  indictment,  Your  Honor,  is 
drawn  under  the  general  rule,  in  the  language  of  the 
statute;  the  first  count  being  possession  with  in- 
tent to  defraud,  and  the  other  two  counts  being 
the  acts  themselves. 

I  want  to  read  a  section  from  the  Prussian  case, 
in  the  282d  U.S.  Reports,  at  page  675  (reading  from 
said  case). 

The  Court:  His  objection  is  can  you  allege  the 
counterfeitting  of  a  piece  of  paper  or  a  meal  ticket. 
Let  us  suppose  the  Commercial  Hotel  of  Yakima 
issued  meal  tickets,  and  you  allege  the  defendant 
counterfitted  the  meal  tickets  of  the  Commercial 
Hotel  of  Yakima  for  the  purpose  of  defrauding 
the  United  States,  would  that  be  a  sufficient  indict- 
ment, without  alleging  the  connection  between  the 
Commercial  Hotel  of  Yakima  and  the  United 
States? 

Mr.  Etter:  That  goes  to  the  matter  of  proof 
rather  than  the  sufficiency  of  the  indictment.  Coun- 
sel contends,  as  I  understand,  that  the  defendant 
himself  must  know  as  a  matter  of  fact  the  relation 
that  exists  between  some  particular  organization, 
such  as  the  Olympic  Commissary  Com-  [14]  pany 
and  the  United  States,  where  he  has  falsely  made 
and  counterfeitted  these  tickets,  but  he  is  charged 
with  notice  of  that  fact. 
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The  substantial  thing  to  nie  is  this,  that  the  de- 
fendant is  charged  with  an  attempt  to  defraud  the 
Government  by  the  use  of  these  meal  tickets.  The 
question  of  proof  of  his  knowledge  of  the  fraud  is 
one  thing  apart  from  the  proof  which  the  Govern- 
ment intends  to  offer  to  show  the  matter  of  his  rela- 
tionship to  the  Olymj^ic  Commissary  Company.  Our 
proof  will  show  as  far  as  the  defendant  is  concerned 
that  he  should  have  known,  or  did  know,  by  virtue 
of  notice,  the  owTiership  and  title,  regardless  of 
whether  it  was  the  Olympic  Commissary  Company 
or  the  Commercial  Hotel.    The  proof  will  show 

The  Court :  I  am  not  interested  in  your  proof ;  it 
is  a  question  of  pleading.  Is  this  a  sufficient  plead- 
ing to  bring  this  defendant  into  court? 

Suppose  you  charged  him  with  counterfeitting  a 
bus  line  ticket,  or  the  ticket  of  the  Yakima  streetcar 
system,  and  you  say  it  was  with  intent  to  defraud 
the  United  States.  There  is  nothing  in  this  Olympic 
Commissary  Company  meal  ticket  that  shows  it  had 
any  connection  with  the  United  States. 

Mr.  Etter:  No,  but  the  statute  itself  says  **any 
writing."  The  Government  charges  that  his  pur- 
pose, regardless  of  what  [15]  company  it  was,  or 
what  particular  act  he  may  have  performed,  was 
for  that  purpose,  and  I  think  it  is  sufficient  to 
charge  him  with  doing  this  particular  thing  with 
intent  to  defraud  the  United  States.  Whether  it 
was  an  Olympic  Commissary  Company  meal  ticket 
or  some  other  writing,  that  his  purpose  was  to  de- 
fraud the  United  States.  We  charge  that  in  the 
indictment,  that  he  did  this  particular  thing  for 
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that  particular  purpose.  I  think  we  have  to  show 
the  relation.     That  is  a  matter  of  proof. 

The  Court:  But  you  are  getting  into  the  ques- 
tion of  proof.  Can  you  prove  it.  He  has  a  right  to 
have  an  indictment  he  can  defend  against,  and  can 
you  charge  him  with  doing  something  which  appar- 
ently does  not  have  any  connection  with  the  United 
States,  and  by  simply  adding  on  the  words  "for 
the  purpose  of  defrauding  the  United  States",  put 
him  on  his  defense "?  Are  there  not  some  cases  on 
that  question  1 

Mr.  Etter:  The  Court  mentioned  the  Johnson 
vs.  Warden  case. 

The  Court:  That  goes  to  the  substance  of  the 
matter,  the  meaning  of  the  words  "other  writing". 
Could  you  not  charge  anybody  with  doing  anything 
in  the  world  and  then  say  "with  intent  to  defraud 
the  United  States",  and  let  him  figure  out  how  it 
was  connected  up  with  the  United  States  ? 

If  I  cash  a  check  at  the  Yakima  Hotel  and  did 
not  have  any  money  in  the  bank,  can  you  charge  me 
with  that  [16]  and  then  add  the  words  "with  intent 
to  defraud  the  United  States"? 

Mr.  Etter :  This  case  of  Johnson  vs.  Warden  was 
a  case  where  there  was  a  forged  physician's  pre- 
scription. He  forged  the  physician's  prescription 
for  narcotics,  and  they  make  this  statement: 

"We  entertain  no  doubt  that  a  forged  physician's 
prescription  for  narcotics  falls  within  the  meaning 
of  the  phrase  'other  writing'  as  used  in  that  statute. 
It  was  said  in  Prussian  vs.  United  States,  282  U.S., 
675,  that  the  words  '  other  writing '  as  used  in  a  com- 
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pauion  statute,  Section  29  of  the  Criminal  Code,  18 
U.S.C.A.,  Section  73,  were  included  for  the  purpose 
of  extending  the  penal  provisions  of  the  statute  to 
all  writings  of  every  class  if  forged  for  the  purpose 
of  defrauding  the  United  States." 

The  Court:     That  is  not  the  question. 

Mr.  Etter:     I  think  the  indictment  is  sufficient. 

Mr.  Connelly :  The  indictment  is  in  the  language 
of  the  statute. 

The  Court:  That  is  true,  and  the  ordinary  rule 
is  if  it  is  in  the  language  of  the  statute  it  is  suf- 
ficient, but  here  you  have  the  extension  of  the  statute 
into  unlimited  fields.  If  it  was  an  obligation  of  the 
United  States,  a  bond  or  anything  like  that,  it 
would  be  all  right,  but  it  says  '^any  other  writing", 
and  the  Circuit  Court  of  [17]  Appeals  says  that 
that  means  any  other  writing.  But  when  you  extend 
the  statute  to  the  limits  they  have  extended  this 
statute,  can  you  do  it  without  some  specific  allega- 
tion? 

Suppose  you  charge  me  with  forging  a  check  and 
passing  it  on  the  Yakima  Hotel  with  intent  to  de- 
fraud the  United  States,  how  could  I  defend  against 
that  charge?  How  could  I  know  what  the  relation- 
ship was  between  the  Yakima  Hotel  and  the  United 
States  Government? 

Mr.  Etter :  You  would  not  know  the  relationship, 
but  the  same  thing  might  be  true  of  forging  a  pre- 
scription. They  would  say  *'How  did  I  know  that 
had  anything  to  do  with  the  United  States?"  I 
think  that  argument  was  made  in  this  writ  for 
habeas  corpus  by  Johnson. 
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The  Court:     I  will  read  the  Johnson  case. 
Mr.   Etter:     There   are   some   other   cases   cited 
here,  Prussian  vs.  United  States. 

The  Court :     I  will  take  a  few  minutes  recess. 
(After  a  short  recess  the  trial  was  resumed 
as  follows:) 

The  Court:  I  am  going  to  deny  the  motion  and 
allow  an  exception,  but  I  am  denying  it  with  this 
statement,  that  I  intend  to  consider  this  question 
before  I  decide  the  case,  and  I  consider  it  a  serious 
question.  There  just  isn't  time  right  now.  I  haven't 
the  facilities  here  to  properly  decide  it.  [18] 

In  the  case  of  Meldrum  vs.  United  States,  151 
Federal  177,  which  is  a  case  cited  by  the  Ninth 
Circuit,  a  similar  question  was  posed,  and  Judge 
Gilbert  quoted  from  United  States  vs.  Lawrence. 
This  is  Federal  Case  No.  15,572.  This  language 
is  used: 

"It  is  not  necessary  in  an  indictment  for  forgery 
to  set  out  such  a  state  of  things  existing  in  fact  that 
the  writing  if  genuine  would  necessarily  or  proba- 
bly affect  a  right  of  the  United  States.  When  the 
w^ritings  appear,  by  their  language,  to  be  such  that 
they  might  have  the  effect  to  defraud  the  United 
States,  it  is  sufficient  to  set  them  out  averring  gen- 
erally the  intent  to  defraud  the  United  States,  but 
omitting  all  extrinsic  circumstances." 

The  language  is  used:  "When  the  writings  ap- 
pear, by  their  language,  to  be  such  that  they  might 
have  the  effect  to  defraud  the  United  States,  it  is 
sufficient  to  set  them  out,  averring  generally  the 
intent  to  defraud  the  United  States." 
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The  lauguage  here  does  uot  appear  to  be  such  that 
it  might  have  the  effect  to  defraud  the  United 
States.  I  have  serious  doubts  about  this  question, 
but  I  will  deny  the  motion  and  allow  an  exception. 
You  may  proceed  with  your  testimony. 

Mr.  Etter:  Your  Honor,  we  request,  if  possible, 
that  we  be  granted  a  short  recess  to  confer  on  this 
matter.  Your  [18-a]  Honor  has  some  doubts  in 
your  mind  about  the  further  procedure  in  this 
matter.  If  the  Court  will  grant  us  a  few  minutes 
recess. 

The  Court:     Can  we  start  at  one  o'clock? 
Mr.  Etter:     Yes. 

The  Court:     Is  that  all  right,  Mr.  Sandvig? 
Mr.  Sandvig:     Yes. 

(Whereupon  a  recess  was  had  to  the  hour  of 
1:00  o'clock  p.m.,  of  June  14,  1944,  at  which 
time,  all  parties  being  present  as  heretofore,  the 
trial  was  resumed  as  follows:) 

Mr.  Connelly :  If  Your  Honor  please,  in  this  case 
of  United  States  vs.  Haugen,  it  is  true  that  we  did 
give  some  consideration  to  the  manner  of  the  plead- 
ing. I  know  Mr.  Etter  waited  for  me  one  evening 
when  we  were  tiying  the  Fuel  Dealers  case,  to  dis- 
cuss it  with  me. 

As  Your  Honor  knows,  we  are  confronted  with 
the  difficulty  that  these  contracts  which  would  estab- 
lish the  relation  between  the  Olympic  Commissary 
Company  and  the  Army,  the  prime  contract  and  the 
secondary  contract,  are  not  available,  for  a  very 
good  reason.    They  are  of  a  confidential  character, 
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and  having  to  do  with  a  very  important  defense 
project. 

During  the  noon  hour  I  have  read  cases,  one  being 
United  States  vs.  Tynan,  in  which  similar  language 
was  used — that  case  is  in  the  6th  Federal  Second — 
with  refer-  [19]  ence  to  forged  doctors'  prescrip- 
tions for  intoxicating  liquor.  That  case  points  out 
the  very  thought  Your  Honor  pointed  out  in  Judge 
Gilbert's  decision. 

I  read  the  very  recent  case  of  Mullins  vs.  United 
States,  in  51  Federal  Supplement,  where  forged  or 
counterfeit  gasolene  ration  tickets  were  used,  but 
again  the  distinction  was  pointed  out  that  the  gaso- 
lene coupons  were  thing  required  by  law — the  origi- 
nals were — and  the  very  fact  that  they  were  forged 
the  court  held  the  allegation  that  they  were  used  in 
an  attempt  to  defraud  the  United  States  was  suf- 
ficient, because  the  original  tickets  were  required 
by  regulation  and  by  law. 

I  am  convinced  in  my  own  mind,  if  Your  Honor 
please,  that  the  oral  demurrer  to  the  indictment  is 
very  probably  well  taken.  I  believe  Your  Honor 
w^ould  be  so  convinced  at  the  conclusion  of  any  fur- 
ther study  Your  Honor  would  give  it,  and  I  am  also 
convinced,  particularly  in  view  of  additional  evi- 
dence we  have,  setting  up  the  system  of  paying  the 
Olympic  Commissary  Company  from  Army  funds, 
and  the  documentary  proof  we  have  in  that  respect, 
independently  of  contracts,  we  can  sustain  the 
charge,  and  we  can  prove  the  charge  in  that  con- 
nection, and  that  we  can  safely  plead  in  some  man- 
ner that  the  Olympic  Commissary  Company  is  an 
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agency,  with  functions  for  tlie  purpose  of  financing 
the  men  employed  on  this  government  project,  and 
that  is  [20]  paid  by  the  Government  in  toto,  for  all 
of  the  meals  and  all  of  the  food  used,  and  all  the 
expenses  they  are  put  to  in  feeding  the  men  engaged 
on  this  project,  and  for  that  reason  I  would  like  to 
suggest  that  counsel  have  his  client  withdraw  his 
plea,  if  he  will,  and  let  his  verbal  demuiTer  stand, 
and  consent  to  it,  and  let  an  order  be  entered,  and 
in  that  connection  I  would  also  like  to  move  for  a 
substantial  i eduction  in  this  defendant's  bond,  to 
put  it  within  his  reach,  so  he  would  not  have  to 
remain  in  jail  mitil  another  grand  jury  could  return 
another  indictment  in  different  form. 

Mr.  Sandvig:  I  appreciate  the  difficulties  coun- 
sel has,  and  in  walking  down  the  street  awhile  ago 
I  told  him  I  did  not  know^  how  I  could  draw  an 
indictment  that  would  be  good.  I  appreciate  that 
difficulty. 

Of  course,  my  motion  was  made  after  the  opening 
statement  of  counsel,  and  I  moved  for  a  dismissal 
both  upon  the  opening  statement  of  counsel,  and 
upon  the  indictment.  There  might  be  a  question. 
As  a  matter  of  fact,  we  have  talked  some  here  about 
former  jeopardy  I  am  inclined  to  think  we  would 
plead  foi-mer  jeopardy  after  the  opening  statement 
of  counsel.  That  is  not  free  from  doubt.  I  frankly 
state  that. 

If  the  Court  niles  that  it  might  be  submitted  again 
to  the  grand  jury,  here  is  the  situation.  I  have 
never  [21]  known  my  client  until  I  got  in  this  case. 
From  what  I  understand  he  was  born  here  in  the 
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state  of  Washington  over  ou  the  Coast.  He'  has 
lived  here  all  his  life.  He  lived  in  Bellingham  for 
some  time  and  in  Auburn.  He  put  in  three  years  at 
the  Bellingham  Normal  School,  and  these  high 
wages  came  up  and  he  went  to  work  at  Hanford.  I 
talked  with  him  in  the  presence  of  Mr.  Connelly  I 
think  Mr.  Connelly  will  agree  there  is  no  use  in  the 
defendant  getting  away  on  this  thing.  He  will  not 
run  away,  and  of  course  the  only  purpose  of  a  bond 
is  to  assure  his  appearance.  I  think  the  Court 
would  be  justified  in  letting  him  out  on  his  own 
recognizance.  If  he  could  get  in  touch  with  his 
folks — the  trouble  is  this.  They  are  a  wonderful 
family,  as  I  believe.  They  haven't  a  great  deal  of 
money,  but  my  client  will  not  even  let  his  folks 
know  he  is  in  this  difficulty.  He  will  not  write  to 
them,  or  anything  else.  He  writes  to  them,  but  not 
through  the  county  jail.  He  will  not  tell  them  he 
is  in  trouble.  So  I  think  it  would  be  former 
jeopardy. 

Mr.  Connelly:  If  the  indictment  is  invalid,  I 
cannot  agree  with  you. 

The  Court :  On  this  point  I  want  to  make  it  clear 
that  I  am  not  granting  any  motion  to  dismiss  on  the 
basis  of  the  opening  statement.  The  opening  state- 
ment is  not  a  matter  I  am  considering  at  all.  It  is 
purely  the  indictment.  [22] 

Mr.  Connelly :  That  is  what  I  understood.  That 
is  all  I  would  be  consenting  to  on  behalf  of  the 
Government. 

Mr.  Sandvig:  I  think  this  case  should  be  a  state 
case. 
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Mr.  Connelly:  Maybe  it  will  be,  but  I  haven't 
any  intention  of  discussing  that  now. 

Mr.  Etter:     I  think  it  should  be  treated 

Mr.  Sandvig:  The  Court  indicated  he  is  predi- 
cating it  on  my  motion 

The  Court:  I  am  considering  the  demurrer  to 
the  indictment,  and  only  that. 

Mr.  Etter:  I  think  the  record  should  show  the 
defendant  entered  a  plea  of  not  guilty  without  pre- 
senting a  demurrer. 

Mr.  Comielly:  There  is  no  written  demurrer 
served  or  filed. 

The  Court:  I  cannot  pass  upon  the  question  of 
foraier  jeopardy  at  this  time. 

Mr.  Sandvig:  No.  That  cannot  be  passed  on 
now. 

Mr.  Connelly:  It  is  on  the  question  of  the  suf- 
ficiency of  the  indictment. 

The  Court:  Let  the  record  show  that  the  de- 
fendant, through  his  counsel,  orally  demurred  to  the 
indictment,  on  the  grounds  that  it  did  not  state 
facts  sufficient  to  constitute  a  crime,  and  that  the 
demurrer  has  been  sustained. 

Mr.  Sandvig :  Then  he  should  go  out.  He  should 
be  free  until  you  get  a  new  indictment. 

Mr.  Connelly:  We  will  file  another  complaint 
in  the  Commissioner's  Court  in  a  few  minutes.  I 
haven't  one  ready.  [23] 

Mr.  Sandvig:  Then  let  him  go  on  his  own 
recognizance. 

The  Court:     How  much  is  the  bail? 

Mr.  Connelly:     It  is  $1,500.00. 
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The  Court :  Tell  the  Commissioner  $500.00  ^vill 
be  sufficient  and  I  will  withhold  signing  any  judg- 
ment of  dismissal  until  after  you  have  had  an  op- 
portunity to  file  a  complaint. 

Mr.  Sandvig:  Can't  you  cut  it  dowTi  lower?  I 
think  he  should  go  on  his  own  recognizance. 

The  Court:  No,  no.  There  is  nothing  that  has 
been  said  so  far  that  is  in  any  way  indicative  to  me 
the  defendant,  your  client,  should  go  out  without 
putting  up  a  bond. 

Mr.  Sandvig:     Five  hundred  dollars. 

The  Court:  Tell  the  Commissioner  it  will  be 
$500.00,  and  I  will  take  a  recess  until  such  time  as 
you  are  ready  to  present  something  further. 

Mr.  Sandvig:  I  reserve  the  right  to  raise  the 
question  of  former  jeopardy. 

The  Court:  Yes;  you  can  raise  that  question  at 
the  proper  time.  [24] 


[Title  of  District  Court  and  Cause.] 

REPORTER'S  TRANSCRIPT  OF  TESTIMONY 

Be  It  Remembered  that  the  above  entitled  and 
numbered  cause  came  on  regularly  for  trial  before 
the  Honorable  L.  B.  Schwellenbach,  Judge  of  the 
above  entitled  court,  at  the  hour  of  1:25  o'clock 
p.m.,  October  5,  1944,  at  the  Federal  Court  House, 
in  Yakima,  Washington;  the  plaintiff  appearing 
by  Mr.  Harvey  Erickson,  an  Assistant  United 
States  Attorney  for  said  district,  and  the  defend- 
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ant  appearing  in  person  and  by  his  attorney,  Mr. 
Ole  Sandvig; 

Whereupon  the  following  proceedings  were  had 
and  testimony  given,  to- wit: 

The  Court:  The  defendant  has  filed  a  written 
waiver  of  a  jury.  Is  the  Government  willing  to 
waive  the  jury? 

Mr.  Erickson:  Yes;  the  Government  will  waive 
the  jury. 

(Mr.  Erickson  having  made  an  opening  state- 
ment of  the  plaintiff's  evidence,  Mr.  Sandvig 
moved  for  dismissal  on  said  opening  statement, 
which  motion  was  denied  by  the  Court.)  [25] 

GEORGE  F.  ALLEN, 

called  as  a  witness  by  the  Plaintiff,  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Erickson: 

Q.     Will  you  state  your  name,  please? 

A.     George  F.  Allen. 

Q.    Where  do  you  reside? 

A.     Tacoma,  Washington. 

Q.     What  is  your  business? 

A.     I  am  in  the  printing  business. 

Q.  How  long  have  you  been  in  the  printing 
business?  A.     Since  1920. 

Q.     Do  you  know  the  defendant  in  this  case? 

A.     No,  I  don't. 

Q.     Have  you  ever  seen  him  before? 

A.     At  my  place  of  business. 
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Q.     When  did  he  come  to  your  place  of  business? 

A.     About  the  middle  of  April,  about  April  15th. 

Q.     What  year"?  A.     This  year. 

The  Court :     Where  is  your  place  of  business  ? 

A.    At  1138  Pacific  Avenue. 

Q.  (Mr.  Erickson) :  I  hand  you  plaintiff's 
identification  '^A",  and  ask  you  to  state  what  that 
is,  Mr.  Allen. 

A.  That  is  a  sample  of  the  job  that  Mr.  Haugen 
gave  us  to  re-print.  [26] 

Q.  What  did  Mr.  Haugen  say  when  he  gave  you 
that  sample? 

A.  I  am  not  quoting  verbatim,  you  understand, 
but  he  came  in  the  shop  and  asked  if  we  could  re- 
produce a  job  of  that  nature,  and  I  looked  at  it 
and  said  I  could. 

Q.     Is  that  the  card  that  Mr.  Haugen  gave  you? 

A.    Yes,  sir. 

Q.     Is  that  your  writing  on  the  card? 

A.  Yes,  sir;  that  is  my  own  handwriting  on  the 
corner,  put  on  by  myself  at  the  time. 

Q.  Is  that  card  in  the  same  condition  now  that 
it  was  when  you  received  it,  with  reasonable  wear 
and  tear?  A.     It  looks  very  much  the  same. 

Mr.  Erickson:     I  offer  it  in  evidence. 

Mr.  Sandvig:  It  is  subject  to  my  general  ob- 
jection. 

The  Court :     It  may  be  admitted. 

(Card  admitted  in  evidence  as  Plaintiff's  Ex- 
hibit "A".) 

[Printer's    Note:     Plaintiff's    Exhibit   **A 
set  out  in  full  at  page  186.] 


>> 
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Q.  What  conversation  did  you  have  with  Mr. 
Haugen  about  printing  these  tickets  at  that  time  ? 

A.  It  was  Saturday  morning,  and  he  asked  if 
we  could  produce  that  job  by  Monday,  I  think  at 
ten  o'clock,  and  I  demurred  at  first,  and  we  talked 
it  over,  and  I  said  "I  will  have  to  work  this  after- 
noon to  do  it",  which  I  did,  and  I  gave  him  the 
price  on  the  original  job,  and  he  said  '''If  you  can 
rush  it  through,  it  is  worth  $5.00  of  my  time  for 
you  to  [27]  do  it",  and  I  did  rush  the  job  through, 
and  delivered  it  to  him  on  the  promised  time,  and 
he  paid  the  $5.00. 

Q.  I  hand  you  plaintiff's  identification  "B", 
and  ask  you  to  state  what  those  are? 

A.     Those  are  the  cards  we  printed. 

Q.  Are  they  in  the  same  condition  now  that  they 
were  when  you  printed  them? 

A.     Yes,  sir. 

Mr.  Erickson:  I  will  offer  them  in  evidence 
later. 

Q.  What  was  the  price  of  this  job  you  quoted 
Mr.  Haugen? 

A.  Ten  dollars  was  the  original  price,  and  he  of- 
fered a  $5.00  premium  for  rushing  the  job  through. 

Q.     State  whether  or  not  it  was  rushed  through? 

A.     Yes,  sir;  it  was. 

Q.    When  did  you  complete  the  job? 

A.     Monday  morning. 

The  Court:     How  many  did  you  print? 

A.     One  thousand. 
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Q.     (Mr.  Erickson)  :     And  what  did  Mr.  Haugen 
pay  you  for  the  job? 

A.     Fifteen  dollars. 

Q.     What  representations  did  he  make  to  you 
about  his  authority  to  have  them  printed,  if  any? 

Mr.  Sandvig:     I  object  to  that  as  being  irrelevant 
and  immaterial. 

The  Court:     I  do  not  think  it  is  material  now. 

Q.     State   whether   or  not  you   delivered   those 
tickets  to  Mr.  Haugen? 

A.     He  came  to  the  shop  and  picked  them  up 
there. 

Mr.  Erickson:     You  may  examine. 

Mr.  Sandvig:     No  questions. 
(Witness  excused.) 


RITA  MAPES, 

called  as  a  witness  by  the  Plaintiff,  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Erickson: 

Q.    Will  you  state  your  name,  please? 

A.     Rita  Mapes. 

Q.     Where  do  you  live?  A.    At  Hanford. 

Q.     When  did  you  move  to  Hanford,  or  go  there 
for  the  purpose  of  accepting  employment? 

A.    A  year  ago  last  April. 

Q.     Directing  your  attention  to  April,  1944,  what 
was  your  employment  at  that  time? 
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A.     I  was  assistant  cashier,  supervising  cashier. 

Q.     What  were  your  duties'? 

A.  I  had  to  train  cashiers  to  take  cash  and  super- 
vise the  checkers. 

Mr.  Sandvig:  That  was  for  the  Olympic  Com- 
missary Company'?  [29] 

A.     Yes,  sir. 

Q.  (Mr.  Erickson) :  You  were  working  for  the 
Olympic  Commissary  Company  at  that  time? 

A.     Yes,  sir. 

Q.  What  were  your  duties  with  reference  to 
meal  tickets,  if  any'? 

A.  The  cashiers  were  to  issue  the  meal  tickets  to 
the  men  and  I  was  to  see  that  they  were  issued 
correctly. 

Q.  Did  you  have  anything  to  do  with  their 
purchasing  the  meal  tickets'? 

A.  I  did  if  we  were  short  of  checkers;  then  I 
would  fill  in. 

Q.  Did  you  at  any  time  make  any  examination 
or  observation  for  spurious  or  counterfeit  tickets? 

A.  I  was  there  when  they  first  issued  the  meal 
tickets,  and  we  were  given  instructions  about  them, 
and  I  was  very  well  acquainted  with  them. 

Q.  I  hand  you  plaintiff's  identification  *'C", 
and  I  will  ask  you  to  state  if  you  know  anything 
about  that  identification,  Miss  Mapes? 

A.  This  meal  ticket,  with  several  others,  came 
through  the  door  one  evening,  and  we  had  been • 

Mr.  Sandvig :     State  what  you  did  in  regard  to  it. 

Tlie  Court:     What  is  it  that  you  are  identifying? 
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A.  This  is  a  meal  ticket  I  turned  in  to  the  office 
that  the  man  gave  me.  [30] 

Q.  (Mr.  Erickson)  :  Why  did  you  turn  that 
ticket  into  the  office? 

Mr.  Sandvig:  Objected  to  as  being  incompetent, 
irrelevant  and  immaterial,  and  calling  for  a  conclu- 
sion, why  she  turned  them  in. 

The  Court:  The  objection  is  overruled,  and  an 
exception  allowed. 

A.  We  had  been  told  that  a  man  was  going  to 
issue  false  meal  tickets. 

Mr.  Sandvig:     Please. 

Mr.  Erickson:     Are  you  objecting? 

Mr.  Sandvig:     I  object  to  what  she  was  told. 

The  Court:  I  will  overrule  the  objection.  It  is 
not  hearsay;  it  is  an  oral  act.  She  may  answer. 
Go  ahead. 

A.  I  noticed  this  meal  ticket,  and  the  meal 
tickets  should  be  with  consecutive  numbers,  and  I 
noticed  some  with  the  same  numbers  during  the 
course  of  the  evening,  about  five  came  in,  and  also 
on  the  side  of  the  meal  ticket  there  is  a  perforation 
on  one  end,  and  I  saw  they  were  all  made  out  to 
the  same  name,  and  I  notified  the  office. 

Q.     What  did  you  do  with  that  identification? 

A.  I  turned  it  in  to  the  office.  This  is  the  same 
meal  ticket  I  collected. 

Mr.  Erickson:  I  offer  it  in  evidence  at  this 
time. 

Mr.   Sandvig:     The  usual  objection. 
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The  Court:  I  will  withhold  the  ruling.  It  is  in 
no  [31]  way  tied  in  with  the  defendant  yet. 

Q.  Going  back  to  the  numbers  on  these  tickets, 
you  say  that  the  regular  bona  fide  Olympic  Com- 
missarj^  Comx^any  meal  tickets  were  numbered  how  ? 

A.     Numerically. 

Q.  And  you  say  that  you  observed  several  tick- 
ets, and  what  numbers  did  they  have? 

A.  Ending  with  the  same  figure,  the  same 
numbers. 

The  Court:  You  mean  under  your  system  there 
were  no  two  that  would  have  the  same  number*? 

A.     That  is  right. 

The  Court:  And  you  had  several  of  them  with 
the  same  number?  A.     Yes,  sir. 

Q.  (Mr.  Erickson)  How  many  did  you  have 
bearing  the  same  number? 

A.  There  were  three  that  came  in  through  the 
mess  hall,  and  I  did  not  see  more  than  that. 

Q.     You  turned  this  in  to  whom? 

A.  To  Frank  Hales.  He  was  the  assistant  chief 
cashier. 

]^^r.  Erickson:     I  believe  that  is  all. 

Mp.  Sandvig:     That  is  all. 
(Witness  excused)  [32] 
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DOROTHY  ALLQUIST 

called  as  a  witness  by  the  Plaintiff,  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Erickson: 

Q.     Your  name  now  is  Dorothy  Allquisti 

A.     Yes,  sir. 

Q.     And  it  was  formerly  Dorothy  Denman? 

A.     Yes,  sir. 

Q.  During  April,  1944,  where  were  you  em- 
ployed? A.     At  Hanford. 

Q.     What  was  your  business"? 

A.     I  was  a  cashier  checker. 

Q.     For  whom  were  you  working? 

A.     Mr.  Cron  was  the  chief. 

Q.  For  what  company  or  concern  were  you 
working  ? 

A.     The  Olympic  Commissary  Company. 

Mr.  Sandvig:  You  were  working  for  the  Olym- 
pic Commissary  Company  and  not  for  the  United 
States'? 

The  Court :  You  had  better  wait  until  your  turn 
comes. 

Mr.  Sandvig:     Yes,  I  get  a  little  previous. 

Q.  What  was  the  nature  of  your  duties  there 
at  the  time? 

A.  At  that  time  I  was  checking  the  meal  tickets 
as  they  came  through  the  door,  punching  the  tick- 
ets. 

Q.  As  the  men  came  in  to  purchase  meals  you 
would  punch  the  tickets?  [33] 
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A.     That  is  right. 

Q.  And  how  were  the  tickets  of  the  Olympic 
Commissary  Company  numbered? 

A.     In  consecutive  order. 

Q.     These  tickets  w^ere  secured  how  by  the  men? 

A.  They  were  purchased  at  the  cashier's  office 
at  the  mess  hall,  or  at  the  board  room  where  they 
were  taken  on  weekly  wages. 

Q.     What  did  a  meal  ticket  cost? 

A.  If  my  memory  is  correct  they  cost  around 
$12.75  per  ticket. 

Q.  And  the  ticket  w^as  punched  every  day  ac- 
cording to  the  value  of  the  food  these  men  ate? 

A.     That  is  right. 

Q.  And  it  was  your  job  to  punch  out  the  amount 
of  the  meal  on  the  meal  ticket? 

A.     That  is  right. 

Q.  In  April,  1944,  did  you  notice  any  peculiar- 
ity in  certain  meal  tickets? 

A.  We  w^ere  told  to  watch  for  a  certain  type  of 
ticket,  and  I  was  on  the  lookout  for  it. 

Q.    What  type  of  ticket  were  you  to  watch  for? 

A.  A  ticket  that  did  not  have  one  edge  per- 
forated, as  ours  did,  and  also  on  a  smoother  paper, 
and  the  lines  were  too  fine,  and  the  name  was  over 
a  straight  line  rather  than  a  dotted  line,  and  also 
the  serial  number  was  the  same.  [34] 

Q.  State  whether  or  not  you  discovered  any  of 
those?  A.     I  did. 

Q.     Do  you  recall  what  the  serial  number  was? 

A.     It  was  321350. 
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Q.     How   many    of   tliose    tickets    did   you    dis- 
cover ? 

A.     I  had  one  myself.    That  is  all  I  saw. 

Mr.  Erickson:     That  is  all.  \ 

Mr.  Sandvig:     That  is  all. 
(Witness  excused) 


LEROY  J.  HOLLAWAY 

called  as  a  witness  by  the  Plaintiff,  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Erickson: 

Q.     Will  you  state  your  name,  please? 

A.     Leroy  J.  Hollaway. 

Q.     Where  do  you  live? 

A.     At   1929   South   Fairview   Avenue,   Yakima. 

Q.     Where  are  you  employed? 

A.     I  was  working  for  Redman  &  Fairchild  at 
Yakima. 

Q.     In  April,  1944,  where  were  you  employed? 

A.     At  Hanford. 

Q.     What   were   your  duties   at  Hanford? 

A.     Truck  driver. 

Q.     State    whether    or   not   you   purchased    any 
meal  tickets  at  Hanford?  [35]  A.     Yes,  sir. 

Q.     How  long  had  you  worked   there  prior  to 
April,  1944? 

A.     I  went  there  the  2d  of  February. 
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Q.  And  during  that  time  you  procured  several 
meal  tickets  from  the  Olympic  Commissaiy  Com- 
pany? A.     Two  or  three,  I  think. 

Q.  You  had  gone  and  procured  food  on  those 
and  they  had  been  punched  in  the  regular  manner? 

A.     Yes,  sir. 

Q.     What  did  you  pay  for  those  tickets? 

A.     I  paid  $12.95. 

Q.  Directing  your  attention  to  the  defendant  in 
this  case,  Richard  Roland  Haugen,  do  you  know 
him?  A.     Yes,  sir. 

Q.     How  long  have  you  known  him? 

A.  Well,  I  don't  know.  He  came  to  work  after 
I  did. 

Q.    What  name  did  you  call  him  by? 

A.     Hogan  was  the  only  name  I  knew. 

Q.     H-o-g-a-n?  A.     I  think  so. 

Mr.  Sandvig:     It  was  not  H-a-u-g-e-n? 

A.  Maybe  it  was.  I  didn't  know  how  to  pro- 
nounce it. 

Q.  (Mr.  Erickson)  I  hand  you  plaintiff's  iden- 
tification "D",  and  ask  you  to  state  what  that  is. 

A.  That  is  the  ticket  I  purchased  from  Mr. 
Hogan.  [36] 

Q.  Is  that  the  only  one  you  purchased  from  Mr. 
Haugen  ? 

A.  That  is  the  only  one  I  bought  from  him,  yes, 
sir. 

Q.     How  much  did  you  pay  for  that  ticket  ? 

A.     Five  dollars. 

Q.  What  conversation  did  you  have  with  Mr. 
Haugen  when  you  purchased  the  ticket  from  him? 
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Mr.  Sandvig:  I  object  as  incompetent,  irrelevant 
and  immaterial,  and  especially  unless  it  was  in  the 
presence  of  the  defendant. 

Mr.  Erickson :     He  was  talking  with  Mr.  Haugen. 

Mr.  Sandvig:     Yes.  All  right. 

A.  He  asked  if  I  wanted  to  buy  a  meal  ticket, 
and  mine  was  almost  gone,  and  I  said  yes,  I  would 
buy  one  from  him,  but  I  didn't  know  what  kind  it 
was 

Mr.  Sandvig:     Just  answer  the  question. 

The  Court:  The  question  is,  what  did  Mr. 
Haugen  say  to  you. 

A.  He  asked  if  I  wanted  to  buy  a  meal  ticket, 
and  I  told  him  yes,  I  would  take  one. 

Q.  (Mr.  Erickson)  There  was  nothing  else 
said  f  A.     No. 

Q.     How  much  did  you  pay  him? 

A.     Five  dollars. 

Q.  What  did  you  do  with  the  ticket  after  you 
procured  it? 

A.  I  ate  one  meal  on  it,  and  turned  it  in  to  Mr. 
Piper.  [37] 

Q.     You  turned  it  in  to  whom? 

A.     I  gave  it  to  Mr.   Piper. 

Q.  You  ate  one  meal  at  the  mess  hall  of  the 
Olympic  Commissaiy  Company  on  that  ticket? 

A.    Yes,  sir. 

Mr.   Erickson:     I   oifer   it   in   evidence. 

The  Court:  You  allege  that  Mr.  Hollaway 
bought  six  of  them,  and  he  says  he  bought  only  one. 
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Mr.  Erickson :  I  will  have  to  go  into  that  a  little 
further. 

Mr.  Sandvig:  Right  along  that  line  there  is 
one  thing  I  want  to  be  certain  about,  and  that  is 
this.  I  am  letting  this  go  through  with  a  lot  of 
things  going  in,  but  I  don't  want  them  to  be  able 
to  amend  the  indictment  to  conform  with  the  proof. 
In  other  words,  they  have  charged  us  with  certain 
acts.  Are  you  going  to  stay  by  it  or  are  you  going 
to  change  it? 

Mr.  Erickson:  We  will  put  in  competent  legal 
proof  that  the  law  requires. 

Mr.  Sandvig:  I  object  to  anything  outside  of  the 
things  that  are  charged  in  the  indictment,  and  it 
may  be  understood  that  goes  clear  through  my 
objection"? 

The  Court :  I  understand  that.  They  charge  he 
sold  six  tickets  to  Mr.  Hollaway,  and  he  says  he 
bought  only  one. 

Mr.  Erickson:  I  would  like  to  ask  one  or  two 
more  questions.  [38] 

The  Court :     Go  ahead. 

Q.  Mr.  Hollaway,  did  you  personally  receive 
any  meal  tickets  without  purchasing  them  from 
Mr.  Haugen?  A.    Yes,  sir. 

Q.  How  many  did  you  receive  without  purchas- 
ing them  from  him? 

Mr.  Sandvig:  Just  one  minute.  If  what  he  is 
trying  to  introduce  now  would  be  a  fact  then  Holla- 
way is  an  accessory  to  the  crime. 

The  Court :     That  might  be. 
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Mr.  Sandvig :  If  that  be  true,  then  his  testimony 
is  not  admissible  at  this  time  until  they  establish 
some  other  evidence. 

The  Court:  No;  I  would  have  to  take  that  into 
consideration,  if  he  was  an  accessory,  in  passing 
upon  the  testimony  of  Mr.  Hollaway. 

Mr.  Sandvig :     He  would  be  an  accessory. 

The  Court:     Go  ahead,  Mr.  Erickson. 

Q.  Hovs'  many  other  tickets  did  you  receive  with- 
out purchasing  them  from  Mr.   Haugen? 

A.  I  think  it  was  five  or  six;  I  am  not  sure. 
I  don't  recall,  but  it  was  five  or  six.  I  don't  know 
whether  it  was  five  counting  the  one  I  paid  him  for, 
or  six  with  that. 

Q.     Have  you  those  tickets  now? 

A.     No,   sir. 

Q.     Do  you  know  where  they  are?   [39] 

A.     I  have  a  pretty  good  idea  where  they  are  at. 

Mr.  Erickson:     I  oifer  this  one  in  evidence. 

The  Court:  It  may  be  admitted.  Exception  al- 
lowed. 

(Meal  ticket  admitted  in  evidence  as  Plain- 
tiff's exhibit  '^D".) 

[Printer's    Note:     Plaintiff's    Exhibit    ''D" 
set  out  in  full  at  page  188.] 

The  Court:  Do  you  mean  you  got  six  for  the 
price  of  one,  or  what  do  you  mean  by  that? 

A.  He  told  me — he  asked  if  I  wanted  to  sell 
them,  and  he  said  he  would  sell  them  to  me  for 
$5.00,  and  I  could  make  a  little  on  them  if  I  wanted 
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to,  and  I  didn't  think  there  was  anything  wrong 

with  the  tickets,  and  I  took  the  other  tickets. 

Examination  by  the   Court: 

Q.     You  knew  the  tickets  cost  $12.75? 

A.     Yes,  sir. 

Q.  And  that  there  was  no  way  he  could  get 
ahold  of  them  and  sell  them  to  you  for  $5.00? 

A.     I  didn't  think  at  the  time. 

Q.  How  much  were  you  going  to  pay  for  them, 
$5.00  apiece  ?  A.     Yes,  sir. 

Q.     How  much  were  you  going  to  sell  them  for? 

A.     I  sold  them  for  $6.00. 

Q.     How  many  did  you  sell? 

A.  I  don't  know  whether  it  was  four  or  five  of 
them.    Five,  I  think.  [40] 

Q.  (Mr.  Erickson)  Do  you  know  to  whom  you 
sold  those?  A.     Yes,  sir. 

Q.  (Mr.  Erickson)  Can  you  give  us  those 
names  ? 

A.  I  couldn't  give  you  the  names  now,  because 
I  don't  remember  their  names.  I  just  knew  them 
by  what  the  boys  called  them  out  there. 

Q.  (The  Court  resuming)  Did  you  pay  him 
the  $5.00  after  you  sold  them?  A.     No,  sir. 

Q.     You  just  made  a  clear  profit  of  $6.00  apiece? 

A.  I  gave  each  fellow  his  money  back.  I  didn't 
make  nothing.  When  I  found  out  what  they  were, 
I  gave  the  boys  their  money  back,  and  got  the 
tickets. 

Q.     You  did  not  pay  him  anything? 

A.     No,  sir.    Just  for  the  one  I  got. 
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Mr.  Erickson:     That  is  all. 

Mr.    Sandvig:     I   think   the    Court   covered   my 
cross  examination.    That  is  all. 
(Witness  excused) 


RANDELL  P.  McDONALD 

called  as  a  witness  by  the  Plaintiff,  first  duly  sworn, 
testified  as  follows* 

Direct  Examination 
By  Mr.  Erickson: 

Q.     Will  you  state  your  name  ?  [41] 

A.     Randell  P.  McDonald. 

Q.     Where  do  you  live? 

A.     At  1906  South  Fairview  Avenue. 

Q.     In  the  city  of  Yakima  ?  A.     Yes,  sir. 

Q.  In  April,  1944,  and  prior  thereto,  where  were 
you  employed? 

A.     By  E.  I.  du  Pont,  at  Hanford. 

Q.  In  such  capacity  how  long  had  you  worked 
there  prior  to  April,  1944? 

A.     I  started  the  second  day  of  February. 

Q.  And  had  you  during  that  time  consumed  food 
and  bought  meal  tickets  from  the  Olympic  Commis- 
sary Company?  A.     I  bought  two. 

Q.    And  you  used  those  two? 

A.  I  used  one  of  them  and  almost  the  other  one 
by  that  time. 

Q.  And  they  had  been  purchased  in  the  regular 
way  when  you  got  the  meals?  A.     Yes,  sir. 
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Q.  Do  you  know  the  defendant  in  this  case, 
Eichard  Roland  Haiigen  ? 

xV.  I  met  iiim  on  the  job.  He  worked  at  the  same 
place  I  did. 

Q.  Did  you  have  any  conversation  with  Mr. 
Haugen  about  meal  tickets'?  A.     No. 

Q.     Did  you  purchase  any  meal  tickets  ?  [42] 

A.     I  purchased  one. 

The  Court:     From  Mr.  Haugen? 

A.     Yes,  sir. 

Q.  (Mr.  Erickson)  :  I  hand  you  plaintiff's  iden- 
tification "E,"  and  ask  you  to  state  what  that  is? 

A.     That  is  a  meal  ticket  I  bought  from  Haugen. 

Mr.  Erickson:  I  offer  that  in  evidence  at  this 
time. 

Mr.  Sandvig:  May  I  ask  one  question?  Did 
you  use  that  ticket? 

A.     I  ate  one  meal  off  it. 

Mr.  Sandvig:     How  much  was  that  meal? 

A.     Sixty  cents. 

Mr.  Sandvig:  And  they  took  the  ticket  from 
you  later? 

A.     No,  sir;  I  turned  it  over  to  Mr.  Piper. 

Mr.  Sandvig:  Then  you  are  the  one  that  was 
defrauded,  and  not  the  United  States,  is  that 
correct  ? 

The  Court :  That  is  something  I  will  have  to  de- 
cide.   You  do  not  need  to  answer  that. 

Mr.  Sandvig:     That  is  all. 

The  Court:     The  exhibit  may  be  admitted. 
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(McDonald  meal  ticket  admitted  in  evidence 
as  plaintiff's  exhibit  "E".) 

[Printer's    Note:     Plaintiff's    Exhibit    "E" 
set  out  in  full  at  page  188.] 

Q.     (Mr.   Erickson)  :     How  much   did  you  pay 
Mr.  Haugen  for  that  meal  ticket? 

A.     I  paid  him  $5.00.  [43] 

Q.     What  conversation  did  you  have  with  Mr. 
Haugen  when  you  purchased  if? 

A.     He  asked  if  I  needed  a  meal  ticket  and  I  said 
yes,  and  he  sold  me  one  for  $5.00. 

Mr.  Erickson:     That  is  all. 
(Witness  excused.) 


JOHN  CRON, 

called  as  a  witness  by  the  Plaintiff,  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Erickson: 

Q.     Will  you  state  your  name,  please? 

A.     John  Cron. 

Q.     What  is  your  business  ? 

A.     Chief  Cashier  of  the  Olympic  Commissary 
Company. 

Q.     How  long  have  you  been  such  cief  cashier? 

A.    I  assumed  the  duties  the  28th  of  January, 
1944. 

Q.    What  are  your  duties  as  chief  cashier? 
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A.  Over-all  supervision  of  the  cashiers  and 
checkers  on  the  job. 

Q.  Will  you  explain  briefly  how  meal  tickets  are 
issued  by  the  Olympic  Commissary  Company? 

A.  We  liave  two  plans,  the  cash  sales,  which  is 
just  a  cash  transaction  between  the  cashiers  in  the 
mess  halls  and  the  customers.  The  sale  price  was 
$12.98,  including  the  Wash-  [44]  ington  state  tax. 
The  other  plan  was  a  payroll  deduction  plan, 
whereby  the  employee  signed  the  deduction  stub, 
which  is  attached  to  the  ticket.  The  stub  is  removed 
from  the  ticket  and  the  ticket  given  the  purchaser, 
and  the  stub  forwarded  to  the  du  Pont  payroll  de- 
partment, and  they  make  the  payroll  deduction 
there. 

The  Court :     Do  you  pay  a  state  tax  on  this  ? 

A.     Yes,  sir. 

The  Court:  If  this  were  a  Government  transac- 
tion, Mr.  Erickson,  there  could  not  be  such  a  tax, 
it  would  not  be  subject  to  the  tax. 

Mr.  Erickson:  The  state  tax  was  paid  by  the 
man  who  purchased  the  ticket,  but  there  was  no  tax 
paid  on  the  purchase  of  the  food.  It  was  merely  a 
sale  of  food. 

Witness:    It  was  the  sales  tax  of  3%. 

Mr.  Sandvig:  If  it  is  a  government  project  the 
United  States  does  not  have  to  pay  a  sales  tax. 

Witness:  The  United  States  is  not  purchasing 
the  ticket.  The  individuals  are  purchasing  the 
tickets. 

Mi\  Sandvig :     Just  answer  the  questions  that  are 
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asked.  This  is  the  proper  time  to  object.  We  will 
get  into  it  now.  The  United  States  never  has  to  pay 
a  state  sales  tax. 

Mr.  Erickson :  That  is  a  disputed  question.  That 
question  is  up  with  the  State  Tax  Commission  right 
now. 

The  Court:  The  Supreme  Court  has  held  the 
United  [45]  States  does  not  have  to  pay  any  tax  to 
the  state.  I  think  it  is  an  element  to  be  considered. 
It  is  admitted  there  was  a  sales  tax  charge? 

Mr.  Erickson :  Yes ;  that  is  admitted.  But  we  do 
not  concede  that  a  sales  tax  was  rightly  charged, 
and  the  State  Tax  Commission  is  considering  now 
whether  or  not  that  tax  shall  be  charged. 

The  Court:  I  do  not  think  it  is  decisive,  but  it 
is  a  factor  to  be  taken  into  consideration  in  deter- 
mining whether  this  is  a  Government  transaction 
or  otherwise. 

Q.  (Mr.  Erickson) :  I  hand  you  plaintiff's  ex- 
hibit "A,"  and  ask  you  to  state  what  it  is. 

A.  This  particular  ticket  is  good.  This  is  a 
genuine  ticket  issued  by  the  Olympic  Commissary 
Company.    This  is  one  of  our  tickets. 

Q.  What  about  the  stub  that  goes  with  the 
ticket? 

A.  If  the  ticket  is  for  cash  the  stub  is  destroyed, 
because  it  has  no  value.  If  the  ticket  is  bought  on 
the  payroll  deduction  plan  the  stub  attachment  is 
removed  and  forwarded  to  the  du  Pont  payroll  de- 
partment, and  the  deduction  is  made  from  the 
employee's  wages. 
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Q.     State  bow  the  stubs  arc  numbered. 

A.  The  stub  carries  the  same  number  the  ticket 
does.    They  are  all  serially  numbered. 

Q.     Have  you  the  stub  ?  [46] 

A.  Yes,  sir  (indicating).  That  goes  with  this. 
The  two  are  attached  in  that  fashion  (indicating), 
and  the  purchaser  signs  his  name  here,  and  this  is 
given  the  customer,  and  this  is  forwarded  to  the 
du  Pont  i)ayroll  department. 

Q.  Handing  you  plaintilf's  exhibit  for  identifi- 
cation '*A-1"  and  the  plaintiff's  exhibit  "A",  what 
is  the  connection  between  those  two? 

A.  Apparently  these  were  at  one  time  attached, 
and  the  records  indicate  this  ticket,  321,350,  was 
sold  to  Richard  Roland  Haugen  on  March  14,  and 
the  receipt  of  this  paj^roll  deduction  stub  here  has 
been  acknowledged  by  the  du  Pont  payroll  depart- 
ment on  March  19,  and  apparently  the  payroll  de- 
duction made  on  the  payroll  check  for  that  week 
ending.  This  is  the  authorization  by  the  employee, 
authorizing  du  Pont  to  take  it  from  his  salary. 

Mr.  Sandvig:  What  is  the  full  name  of  the 
company "? 

A.     The  E.  I.  du  Pont  de  Nemours  Company. 

Mr.  Erickson:  I  offer  plaintiffs  identification 
*'A-1"  in  evidence. 

The  Court:     It  may  be  admitted. 

Mr.  Sandvig:  I  would  like  to  ask  a  couple  of 
questions. 

The  Court:     All  right. 
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Cross  Examination 
By  Mr.  Sandvig :  [47] 

Q.  This  is  Exhibit  '''E",  and  you  have  in  your 
hand  Exhibit  "A".  What  is  the  difference  between 
those  ? 

A.  The  two  would  normally  join,  which  would 
show  a  perforation  mark,  and  there  is  none  here. 
The  line  and  the  signature 

Q.  I  am  referring  now  to  exhibit  "E".  Is  that 
the  perforation?  A.     No. 

Q.  All  right.  Does  exhibit  "A"  show  a  perfora- 
tion mark?  A.     Yes,  sir. 

Q.     Where? 

A.     On  the  edge  there.     It  is  obvious. 

Q.  Isn't  that  considerably  different  than  that 
one?    They  are  the  same  size? 

A.  Yes,  sir.  The  material  difference  appears 
here.  There  are  three  lines,  name,  number  and  date. 
There  is  a  dotted  line  and  this  is  solid,  and  the 
word  '^Tax"  appears 

Q.     Let  me  get  that. 

A.  This  line,  name,  badge  number,  and  date. 
Those  are  all  dotted  lines  and  these  are  solid  lines. 
That  is  the  difference. 

Q.     You  say  they  are  dotted  lines. 

A.  The  words  "Richard  Haugen,"  that  is  a 
broken  line. 

Q.     Is  this  a  broken  line  ?  A.     Yes,  sir.  [48] 

Q.     "Richard  Haugen?"  A.     Yes. 

Q.    Where  is  it  broken? 
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A.  The  line  on  which  "Richard  Haugen"  is 
written. 

Q.     Where  is  it  broken*? 
A.     See  the  dots  (indicating). 
Q.     You  might  have  something  there.     I  will  let 
the  Judge  look  at  it.    I  can't  see  it.     I  don't  think 
it  is  material.     Go  ahead. 

The  Court:     Do  you  object  to  "A-1"? 
Mr.  Sandvig:     Oh,  let  it  go  in. 
The   Court:     It   is   admitted,   and   an   exception 
allowed. 

(Meal   ticket   stub   admitted   in   evidence   as 
plaintiff's  exhibit  "A-1".) 

[Printer's  Note:     Plaintiff's  Exhibit  "A-1" 
set  out  in  full  at  page  186.] 

Direct  Examination — (Resumed) 
By  Mr.  Erickson: 

Q.  I  hand  you  exhibit  "B".  Will  you  pick  out 
one  or  two  cards  at  random,  and  I  will  ask  you  to 
state  whether  or  not  those  meal  tickets  are  genuine 
or  spurious. 

A.     This  (indicating)  is  counterfeit. 

Mr.  Sandvig:  I  object  to  that  as  being  a  conclu- 
sion of  the  witness.  That  is  the  very  question  the 
Court  has  to  decide.  I  doubt  if  we  will  have  any 
substantial 

The  Court:  The  objection  is  sustained.  You  may 
ask  him  if  in  his  opinion  the  tickets  are  of  the  same 
type  [49]  and  printed  in  the  same  way  as  those 
which  have  been  testified  to.     If  he  says  "No",  he 
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can  point  out  the  difference  between  those  and  the 

plaintiff's  exhibit  "A". 

Q.  Examine  a  card  out  of  that  bunch  at  random, 
and  state  what  the  differences  are  between  one  of 
those  and  the  plaintiff's  exhibit  "A". 

A.  There  are  differences,  two  of  which  I  have 
outlined  already.  The  lack  of  perforation  along  the 
edge  of  the  ticket,  the  difference  between  the  broken 
or  dotted  lines  for  the  name,  badge  number  and 
date.  The  dotted  line  appears  on  the  tickets  issued 
by  the  Olympic  Commissary  Company,  and  these 
have  the  solid  lines.  The  third  difference  we  con- 
sider outstanding  is  the  word  "Tax"  is  capitalized 
here,  and  it  is  a  small  '''T"  on  these  tickets  here, 
and  there  is  an  obvious  difference  in  type,  but  I 
don't  know  so  much  about  that.  It  looks  different. 
What  the  different  classes  of  type  are,  I  do  not 
know.  There  is  a  difference  in  the  intensity  of  the 
red  in  the  No.  7  on  the  card,  denoting  the  mess  hall 
at  which  the  ticket  is  to  be  used,  and  they  all  carry 
the  same  number,  which  of  course  is  not  done  under 
our  system.    That  is  for  the  control  of  the  tickets. 

Q.  I  hand  you  plaintiff's  exhibits  "C",  "D"  and 
"E",  and  ask  you  to  point  out  the  differences  on 
those. 

A.  All  three  of  these  exhibits  you  have  just 
handed  me  most  [50]  recently  here  have  all  those 
identifying  marks  I  was  talking  about,  the  capital 
"T",  the  solid  lines,  the  straight  edge  here,  which 
shows  a  lack  of  perforation.  In  other  words,  this 
top  edge  would  be  attached  to  this  stub,  and  when 
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it  is  torn  olii:  there  is  a  jagged  edge  along  there. 
These  are  in  good  condition,  and  would  show  the 
perforation  if  it  had  been  there. 

Q.  In  your  opinion,  Mr.  Cron,  are  exhibits  "C", 
"D"  and  ''E"  genuine  tickets  of  the  Olmpic  Com- 
missary Company?  A.     No,  sir. 

Mr.  Sandvig :     That  calls  for  a  conclusion. 

The  Court:     I  will  sustain  the  objection. 

Q.  Are  you  familiar  with  the  cost  of  food  that  is 
used  in  preparing  these  meals  ? 

A.     Well,  if  I  understand 

Mr.  Sandvig :     Yes  or  no. 

A.  If  I  understand  correctly  you  mean  the  cost 
to  the  Ohanpic  Conmiissary  Company 

Mr.  Sandvig:     Answer  yes  or  no. 

Mr.  Erickson:  He  does  not  understand  the 
question. 

The  Court :     You  do  not  understand  the  question  ? 

A.     That  is  right. 

Q.  I  mean  are  you  familiar  with  the  cost  of  the 
food  to  the  Olympic  Commissary  Company? 

A.     Yes,  sir.  [51] 

Q.     Will  you  explain  that? 

Mr.  Sandvig:  I  object  to  that.  You  can't  intro- 
duce such  evidence  until  the  corpus  delicti  has  been 
proved. 

The  Court:     That  might  be  if  we  had  a  jury  here. 

Mr.  Sandvig :  I  appreciate  the  fact  Your  Honor 
is  trying  this  case  without  a  jury. 

The  Court:  Let  it  go  in,  and  ultimately  I  will 
decide  whether  it  should  be  stricken. 
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Mr.  Erickson:     I  will  withdraw  this  witness  and 
put  on  another  witness. 

The  Court:     Any  cross  examination? 

Mr.  Sandvig :     No  cross  examination. 
(Witness  excused.) 


C.  E.  PIPER, 

called  as  a  witness  by  the  Plaintiff,  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Erickson: 

Q.     Your  name  is  C.  E.  Piper? 

A.     Yes,  sir. 

Q.     What  is  your  business? 

A.     I  am  a  special  agent  of  the  FBI. 

Q.  And  as  such  are  you  familiar  with  the  inves- 
tigation of  the  case  of  Richard  Roland  Haugen? 

A.     I  am.  [52] 

Q.  What  investigation  did  you  make  in  this 
case? 

A.  On  the  night  of  April  30th,  Lieutenant  Howe 
of  the  Hanford  patrol,  and  Lieutenant  H.  I.  Mc- 
Callahan  of  the  military  intelligence,  came  to  me 
with  tickets  which  they  alleged  were  counterfeit 
tickets,  and  they  had  traced  several  of  these  tickets 
to  L.  J.  Hollaway,  and  asked  me  to  accompany  them 
to  Mr.  Hollaway 's  home  to  determine  whether  he 
was  the  individual  who  was  circulating  these  tickets 
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at  Hanford.    I  went  with  them  to  Hollaway's  home 

that  night.    Mr.  Hollaway  told  me 

Mr.  Sandvig:     Well,  now. 

The  Court:     The  objection  is  sustained. 

Q.  You  can  tell  what  you  did,  and  eliminate  any 
conversation  that  was  not  in  the  presence  of  the 
defendant  Haugen. 

A.  I  took  from  Hollaway  a  meal  ticket  which  he 
had 

Mr.  Sandvig:  I  object  to  that,  unless  it  is  con- 
nected with  the  defendant. 

The  Couii;:  I  will  overrule  the  objection,  and  an 
exception  is  allowed. 

A.  Tlie  ticket  which  Hollaway  had  in  his  posses- 
sion. The  next  connection  I  had  with  the  case  was 
on  the  following  morning,  on  May  1st,  when  I  first 
saw  the  defendant,  Richard  Haugen. 

Q.     Where  did  you  see  him? 

A.  At  the  Armory  at  Yakima.  He  had  reported 
at  that  time  for  [53]  a  preinduction  physical  ex- 
amination to  the  local  draft  board.  At  that  time  I 
questioned  Mr.  Haugen  concerning  the  tickets  which 
had  been  alleged  to  be  counterfeit  tickets.  At  that 
time  Mr.  Haugen  readily  admitted  to  me  that  the 
tickets  which  I  showed  him  were  counterfeit  tickets. 

Q.     What  tickets  did  you  show  him  ? 

A.  I  showed  him  a  ticket  which  Mr.  Hollaway 
had  given  me.  I  also  showed  him  several  other 
tickets  which  Lieutenant  Howe  had  in  his  posses- 
sion. At  that  time  Richard  Haugen  took  these 
four  tickets  from  his  wallet  (indicating)  and  gave 
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them  to  me,  and  indicated  at  that  time  definitely 

that  they  were  counterfeit  tickets. 

Mr.  Erickson :     I  offer  them  in  evidence. 
Mr.  Sandvig:     The  usual  objection. 
The  Court:     The  objection  is  overruled,  and  an 
exception  allowed. 

(Meal  tickets  admitted  in  evidence  as  plain- 
tiff's exhibit  '^F".) 

[Printer 's  Note :     Plaintiff 's  Exhibit  "  F  "  set 
out  in  full  at  page  189.] 

Q.     What  transpired  next? 

A.  During  the  conversation  that  followed  Mr. 
Haugen  told  me  that  he  had  a  cigar  box  at  his  hotel 
room,  at  the  Commercial  Hotel,  containing  approxi- 
mately 980  more  of  these  counterfeit  tickets,  and  he 
told  me  definitely  if  I  wanted  those  I  could  get 
them  by  going  to  his  room  for  them. 

Q.     Did  you  do  so  ?  [54]  A.     Yes,  sir. 

The  Court :  I  thought  you  said  this  afternoon 
this  was  after  the  arraignment. 

Mr.  Erickson:  The  statements  took  place  after 
the  arraignment.  I  am  coming  to  that.  This  is 
before  the  arrest. 

Mr.  Sandvig:  I  think  that  is  right;  this  was 
before  he  was  arrested. 

Witness:     There  was  no  arrest  at  all. 

The  Court:  You  are  getting  pretty  close  to  the 
McNab  case  when  you  search  his  room.    Go  ahead. 

Q.  I  hand  you  plaintiff's  identification  "B",  and 
ask  you  to  state  what  that  is. 
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A.  This  is  the  box  of  meal  tickets  which  I  found 
in  Room  312  of  the  Commercial  Hotel,  which  was 
occupied  on  May  1st  by  the  defendant,  Richard 
Haugen.     It  contained  961  counterfeit  tickets. 

Mr.  Erickson:  I  offer  them  in  evidence  at  this 
time. 

Mr.  Sandvig:     Let  me  ask  a  few  questions. 

Mr.  Erickson:     Yes. 

Voir  Dire  Examination 
By  Mr.  Sandvig: 

Q.    You  said  this  contains  966  counterfeit  tickets? 

A.     I  said  961. 

Q.     How  do  you  identify  it?  [55] 

A.  I  took  all  of  these  tickets  at  the  time  I  re- 
moved them  from  the  room,  and  they  have  been  in 
my  possession  ever  since. 

Q.  Ever  since?  Didn't  we  have  them  in  our 
possession  here  for  a  little  while? 

A.  They  have  been  in  your  possession  only  since 
they  were  here. 

Q.     You  did  not  take  one  out  or  stick  one  in? 

A.     No,  sir. 

Q.  In  other  words,  I  am  getting  mad  at  you  FBI 
men  for  going  too  strong.  Do  you  know  whether 
this  particular  ticket  (indicating)  was  in  there  at 
the  time  you  got  it,  or  not,  or  did  I  stick  it  in  there? 

A.     That  I  do  not  know,  sir. 

Q.     You  said  so  in  the  first  place. 

A.  I  only  testified  there  were  961  in  the  box  at 
the  time. 
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Q.  And  I  handed  you  this  one  and  yon  said  this 
one  was  in  there. 

Mr.  Erickson:     I  object  to  that,  Your  Honor. 
Mr.  Sandvig:     It   doesn't  make   any   difference, 
but  I  don't  like  to  have  people  make  statements 
like  that.    That  is  all. 

The  Court:  Plaintiff's  exhibit  "B"  may  be  ad- 
mitted. 

(Box  of  meal  tickets  admitted  in  evidence  as 
plaintiff's  exhibit  '^B".)  [56] 

[Printer's    Note:     Plaintiff's    Exhibit    "B'' 
set  out  in  full  at  page  187.] 

Direct  Examination  Resumed 
By  Mr.  Erickson: 

Q.     Did  you  place  Mr.  Haugen  under  arrest? 

A.  Mr.  Haugen  was  placed  under  arrest  on 
May  1st. 

Q.     1944?  A.     1944. 

Mr.  Sandvig:  You  got  these  new  tickets  before 
you  put  him  under  arrest?  A.     Yes,  sir. 

Q.  (Mr.  Erickson)  :  Was  he  arraigned  before 
the  United  States  Commissioner? 

A.  He  was  arraigned  on  three  different  oc- 
casions. He  was  brought  before  the  Commissioner, 
I  believe,  on  May  3d,  and  again  on  May  6th.  That 
will  be  a  matter  of  record.  I  am  not  sure  of  the 
first  date,  but  the  May  6th  date  I  am  certain. 

Q.     Did  you  take  a  statement  from  Mr.  Haugen? 

A.     Yes,  sir. 

Q.     When  did  you  take  the  statement? 
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A.  I  took  the  statement  from  Mr.  Haugen  after 
the  last  hearing  before  the  Comimssioner  on  May 
6th. 

Q.     The  last  hearing?  A.     Yes,  sir. 

Q.     And  you  have  the  statement? 

A.     Yes,  I  do  (handing  paper  to  Mr.  Erickson). 

Q.  I  hand  you  plaintiff's  identification  "G", 
and  ask  you  to  state  what  that  is. 

A.  This  is  the  signed  statement  given  to  me  by 
the  defendant,  Richard  Haugen. 

Mr.  Erickson :     I  offer  it  in  evidence  at  this  time. 

Mr.  Sandvig:  Oh,  if  Your  Honor  please,  that 
is  the  same  objection  we  had  this  morning.  It  was 
taken  after  he  was  placed  in  custody. 

The  Court:  But  after  he  was  arraigned.  It 
Toay  be  admitted.     An  exception  is  allowed. 

(Statement   of  defendant  to   FBI   admitted 
in  evidence  as  plaintiff's  exhibit  ''G".) 

[Printer's  Note:   Plaintiff's  Exhibit  "G"  set 
out  in  full  at  page  190.] 

Mr.  Erickson:     Shall  I  read  it? 
The  Court :     No ;  I  can  read  it  faster.    Have  you 
seen  it,  Mr.  Sandvig? 
Mr.  Sandvig:     No. 

The  Court:  We  will  take  a  few  minutes  recess 
while  you  examine  it. 

(After  a  short  recess  the  trial  was  resumed 
as  follows,  to-wit:) 

Mr.  Erickson :     I  haven 't  finished  with  the  direct 
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examination,  but  I  understand  Mr.  Sandvig  wants 

to  question  about  the  statement. 

Mr.  Sandvig:     No;  let's  go  on. 

Q.  (Mr.  Erickson)  :  I  hand  you  plaintiff's  iden- 
tification "H",  [58]  and  ask  you  to  state  what 
that  is? 

A.  It  is  a  photograph  of  a  sign  which  appears 
on  the  Hanford  Reservation,  a  picture  of  the  sign. 

Mr.  Sandvig:  If  you  will  offer  them  all  in  evi- 
dence, my  objection  will  be  the  same  to  all  of  them. 
Offer  that  one. 

Mr.  Erickson:  I  offer  "H"  in  evidence.  What 
are  your  objections'? 

Mr.  Sandvig :  The  witness  says  this  one  appears 
on  the  Hanford  Reservation.  That  is  what  I  am 
afraid  of,  Judge,  that  we  will  get  this  case  where 
we  are  trying  to  make  a  case  out  of  nothing.  In 
other  words,  who  put  it  there?  Maybe  I  put  it  up 
there.    Who  had  the  authority  to  put  it  up? 

The  Court:     Let  me  see  the  rest  of  the  pictures. 
(Pictures  handed  to  the  Court) 

Mr.  Sandvig :     They  are  all  in  the  same  category. 

Mr.  Erickson:  They  purport  to  show  the  gen- 
eral character  of  the  property  there  inside  the 
mess  halls. 

Mr.  Sandvig:  If  I  put  them  up  there  and  I  did 
not  have  any  authority,  they  should  have  arrested 
me.    That  is  the  danger  in  this  case. 

The  Court:  I  will  sustain  the  objection  to  *'M", 
^'L",  ''K",  "J"  and  "H",  and  admit  "N",  "O" 
and  "P",  and  allow  an  exception.  [59] 
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(Photographs  admitted  in  evidence  as  plain- 
tiff's exhibits  "N",  "O"  and  ''P".) 

Mr.  Erickson:     I  believe  that  is  all. 

Cross  Examination 
By  Mr.  Sandvig: 

Q.  Referring-  to  the  exhibit  the  Judge  has  there, 
you  wrote  that?  A.    Yes,  sir. 

Q.     And  he  signed  it?  A.     Yes,  sir. 

Q.  And  he  thought  it  was  all  right.  I  notice 
the  words  "good  faith",  did  you  explain  to  him 
what  good  faith  meant?  A.     I  presume  I  did. 

Mr.  Sandvig:     That  is  all. 

The  Court:  All  right.  Exhibit  "G"  is  ad- 
mitted. 

(Witness  excused) 


MAJOR  R.  F.  EBBS 

called  as  a  witness  by  the  Plaintiff,  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Erickson : 

Q.     Will  you  state  your  name,  please? 

A.     Major  R.  F.  Ebbs. 

Q.     What  are  your  duties  at  the  present  time, 
Major  Ebbs? 

A.     Executive  Officer  of  the  Hanford  Engineer 
Works.  [60] 

Q.    How  long  have  you  held  that  position? 
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A.     Approximately  19  months. 

Q.     You  reside  on  the  project  at  Hanford? 

A.     At  Richland,  Washington. 

Q.  I  will  hand  you  plaintiff's  identification  *'Q'' 
and  ask  you  what  that  is,  Major? 

A.  This  is  a  regulation  pertaining  to  delegations 
of  authority  from  the  Commanding  General  of  the 
Army  Service  Forces  to  the  Chief  of  Technical 
Services. 

Q.  First  I  wish  to  ask  you  some  general  ques- 
tions. Who  is  the  company  that  is  doing  the  con- 
struction work  at  Hanford? 

Mr.  Sandvig:  If  he  knows  of  his  own  personal 
knowledge. 

Mr.  Erickson:  He  is  in  charge  of  the  construc- 
tion. 

A.  Am  I  to  answer  if  I  know  it  of  my  own 
personal  knowledge  or  officially? 

Mr.  Sandvig :     Of  your  own  personal  knowledge. 

Q.     If  you  know  it  officially. 

Mr.  Sandvig:  No;  of  his  own  personal  knowl- 
edge. 

A.     The  E.  I.  du  Pont  de  Nemours  Company. 

Q.  The  E.  I.  du  Pont  de  Nemours  Company  is 
building  the  project  at  Hanford? 

A.     They  are  the  prime  contractor. 

Q.  By  prime  contractor  you  mean  they  have  the 
contract  with  the  United  States  govermnent?  [61] 

Mr.  Sandvig:  I  object  as  not  the  best  evidence. 
If  there  is  a  contract  between  the  du  Pont  company 
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and  the  United  States,  the  contract  itself  is  the 

best  evidence. 

The  Court :  I  am  inclined  to  agree  with  you,  but 
I  will  let  him  answer  and  allow  an  exception,  and 
I  may  later  strike  out  the  answer.  I  don't  know 
yet. 

(Question  read  by  reporter.) 

A.     Yes. 

Q.  Now  the  contract  which  the  E.  I.  du  Pont 
de  Nemours  Company  has  with  the  United  States, 
is  that  a  public  contract,  or  otherwise? 

Mr.  Sandvig:  May  it  be  understood,  Your 
Honor,  without  bothering  the  Court  all  the  time, 
that  I  am  objecting  to  all  of  this"? 

The  Court:  It  is  all  subject  to  your  objection, 
and  an  exception  is  allowed. 

A.     The  contract  is  a  secret  contract. 

Q.     By  whose  orders  is  it  a  secret  contract? 

A.     By  the  War  Department. 

Q.     And  you  have 

The  Court:     Wouldn't  that  be  a  thing  which 

Mr.  Sandvig:  I  am  taking  it  for  granted  my 
objection  goes  to  all  of  this. 

The  Court:  The  Secretary  of  War  would  issue 
some  sort  of  an  order,  would  he  not?  [62] 

Mr.  Sandvig:     Yes,  sure. 

The  Court:     That  it  would  be  secret? 

Mr.  Erickson:     I  will  establish  that,  I  think. 

The  Court :     All  right. 
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Mr.  Sandvig :  The  order  itself  would  be  the  best 
evidence.    That  is  like  me  saying  what  the  statute  is. 

The  Court:     Go  ahead,  Mr.   Erickson. 

Q.  Did  the  War  Department,  or  who  in  the 
War  Department  issued  that  order*? 

Mr.  Sandvig:  If  you  know^  of  your  own  per- 
sonal knowledge. 

A.  The  order  came  to  my  commanding  officer 
from  the  office  of  the  Chief  of  Engineers. 

Mr.  Sandvig:     I  make  the  same  objection. 

The  Court:  It  is  all  being  admitted  subject  to 
your  objection. 

Mr.  Sandvig:  I  am  afraid  I  will  slip  up  on 
something. 

The  Court:  You  are  not  going  to  slip  up  on 
anything.  You  have  your  objection.  It  does  seem 
to  me,  Mr.  Erickson,  that  the  order  making  it 
secret  is  something  that  could  be  produced. 

Q.  (Mr.  Erickson) :  Is  that  something  that  can 
be  produced  *? 

A.     I  am  not  sure  it  was  not  a  verbal  order. 

Q.  Whom  did  you  receive  instructions  from  that 
the  contract  was  secret?  [63] 

A.  I  received  verbal  instructions  from  the  office 
of  the  Chief  of  Engineers. 

Q.     And  who  in  that  office? 

Mr.  Sandvig:     Subject  to  my  objection. 

Q.  From  whom  in  that  office  did  you  receive  the 
instructions  ? 

A.  I  received  instructions  that  individual's  name 
was  not  to  be  brought  into  a  public  hearing. 
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The  Court:  What  justification  could  there  be 
for  concealing  from  the  public  an  order  which  says 
that  the  contract  is  to  be  secret?  He  says  he  has 
orders  to  keep  secret  who  gave  the  order. 

Q.  Can  you  answer  that  question,  Major?  I  am 
not  familiar  enough  with  it. 

A.  I  cannot  answer  the  question.  I  would  be 
glad  to  answer  the  question  for  the  judge  in  cham- 
bers. 

The  Court:  You  cannot  do  that  in  a  criminal 
case. 

Q.     If  I  understand  you  clearly 

The  Court :  Nobody  is  criticising  you.  You  are 
just  following  orders,  and  that  is  all  right. 

Q.  You  will  not  make  the  name  of  the  officer 
public  who  said  this  contract  should  be  secret? 

A.     That  is  correct. 

Mr.  Sandvig:  Is  there  some  order  he  should 
not? 

The  Court:     Go  ahead.  [64] 

Q.  What  is  the  relationship  of  the  Olympic 
Commissary  Company  to  the  E.  I.  du  Pont  de 
Nemours   Company?  A.     Subcontractor. 

Q.  State  whether  or  not  the  contract  between 
the  E.  I.  du  Pont  de  Nemours  Company  and  the 
Olympic  Commissory  Company  is  a  secret  contract? 

Mr.  Sandvig:  I  want  to  make  the  specific  objec- 
tion to  that,  to  keep  the  record  straight.  Obviously 
the  contracts  themselves  would  be  the  best  evi- 
dence, unless  they  can  show  some  very  urgent 
reason  why  it  should  not  be  produced. 
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The  Court:  I  am  inclined  to  think  you  are 
right,  but  I  will  let  the  Government  prove  what 
it  can,  and  I  will  decide  those  questions  later.  Go 
ahead.  The  question  is  is  this  a  secret  or  a  public 
contract  between  the  Olympic  Commissary  Com- 
pany and  du  Pont. 

A.     It  is  a  restricted  contract. 

Q.     What  is  meant  by  a  restricted  contract? 

A.  In  the  War  Department  they  have  four 
classes  of  classified  documents,  supersecret,  secret, 
confidential  and  restricted. 

Q.  Is  the  information  available  in  this  trial  of 
the  contract  between  the  Olympic  Commissary  Com- 
pany and  the  du  Pont  company? 

A.     By  order [65] 

Mr.  Sandvig:  May  it  be  understood  I  object  to 
all  of  this? 

The  Court:     Yes;  we  all  understand  that. 

Mr.  Sandvig:  I  don't  want  any  question  about 
it  later. 

The  Court:     You  have   said  that  several  times. 

Mr.  Sandvig:  I  don't  w^ant  to  butt  in  every 
question. 

The  Court:  You  have  said  that  too,  and  yet 
you  keep  butting  in.     Go  ahead. 

A.     By  order  it  is  not  to  be  made  available. 

Q.     By  order  from  whom? 

A.     From  the  office  of  the  Chief  of  Engineers. 

Q.     Do  you  have  those  orders? 

A.     No,  I  do  not. 
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Q.  That  the  contract  between  the  Olympic  Com- 
missary Company  and  tlie  du  Pont  company  should 
not  ]ye  made  public? 

A.     I  have  received  those  orders. 

Q.     Who  gave  you  those  orders'? 

A.     My  commanding  officer. 

Q.     Who  is  your  commanding  officer? 

A.     Col.  F.  T.  Mathias. 

The  Court:  Do  you  have  any  reason  to  believe 
that  Col.  Mathias  would  have  any  more  freedom' 
than  you  have? 

A.     He  would  not  have  any  more  freedom,  sir. 

Q.  What  is  the  reason  for  the  contract  between 
the  Government  and  the  du  Pont  Company  and  the 
Olympic  Commissary  [66]  Company  being  secret, 
if  you  know? 

A.  It  is  considered  that  the  contracts  cover  a 
very  important  construction  and  operation  job,  and 
it  would  be  detrimental  to  the  country  to  reveal 
their  contents. 

Mr.  Sandvig:     That  is  hearsay. 

A.     Those  are  my  orders. 

Q.  Are  you  familiar  with  the  way  the  job  is 
being  operated,  that  is,  the  way  the  E.  I.  du  Pont 
de  Nemours  Company  is  proceeding  with  the  con- 
tract work  there,  whether  it  is  a  cost-plus  contract 
or  a  cost-plus  fixed-fee,  or  how  the  operation  is 
done  ? 

A.     I  am  familiar  with  that. 

Q.     Will  you  explain  that? 
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A.  The  E.  I.  dii  Pont  de  Nemours  Company  have 
a  cost-plus  fixed-fee  contract  with  the  Government. 

Q.     Explain  so  we  can  understand 

Mr.  Sandvig:  The  contract  itself  is  the  best 
evidence.  ' 

The  Court:  Yes;  this  all  goes  in  over  your  ob- 
jection. 

Mr.  Sandvig:     I  can't  resist,  it  seems  so  obvious. 

Q.  Will  you  explain  how  the  work  is  being 
financed,  the  job  there,  the  construction  work? 

A.  The  Government  originally  made  advances  to 
the  E.  I.  du  Pont  de  Nemours  Comj^any  pursuant  to 
the  terms  of  the  contract,  from  w^hich  they  procured 
labor  and  material  for  the  construction  of  the  Han- 
ford  Engineer  Works.  This  ad-  [67]  vance  was 
used  as  a  revolving  fund  and  other  advances  have 
been  made,  and  when  that  comes  to  a  certain  level 
additional  advances  are  made,  or  in  certain  in- 
stances payment  is  made  for  the  procurement  of 
labor  and  material  that  is  accepted  by  the  prime 
contractor. 

The  Court:  Mr.  Erickson,  the  exact  language 
the  Major  uses  will  be  very  important.  I  find  it 
difficult  to  take  it  down.  Will  the  Government 
supply  me  with  a  copy  of  the  Major's  testimony? 

Mr.  Erickson:  Yes;  I  would  be  glad  to  supply 
it,  and  Mr.  Ridenour  can  start  immediately  on  tran- 
scribing it. 

The  Court :  All  right ;  thank  you.  I  cannot  take 
all  of  his  language  down. 
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Mr.  Erickson:     No. 

Q.  So  that  in  the  building  that  is  going  on 
there  the  money  you  say  for  the  material  and  labor 
is  supi:)lied  by  the  Government? 

Mr.  Sandvig:     Well 

A.     That  is  right. 

Mr.  Sandvig:  This  is  going  in  over  my  objec- 
tion.   I  can't  resist  putting  in  the  objection. 

The  Court:  Sometimes  you  can't  resist  every 
time  you  get  a  chance.    Go  ahead. 

Mr.  Sandvig:  I  know,  but  he  can't  testify  to 
that. 

Q.  And  what  compensation  does  the  E.  I. 
du  Pont  Company  get  [68]  for  the  building  that  is 
being  developed  there?  A.     A  fixed  fee. 

Q.  Is  there  any  objection  to  disclosing  what 
that  fixed  fee  is,  Major?  A.     One  dollar. 

Q.  So  that  the  building  that  is  being  developed 
there  is  being  paid  for,  as  I  understand  your  testi- 
mony, the  expense  of  it  and  one  dollar  ? 

A.  Building  and  operations  when  the  plant  goes 
into  production.    The  fixed  fee  is  one  dollar. 

Q.  The  Government  is  paying  all  the  expense — 
will  you  enumerate  the  expense  the  Government  is 
paying  on  the  job,  as  nearly  as  you  can,  the  general 
category?  A.     The  general  category? 

Q.     Yes. 

A.  Everything  that  comes  on  to  that  project  is 
by  virtue  of  the  contract  and  procurement  instru- 
ment, either  by  the  prime  contractor  or  its  sub- 
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cost-fixed-fee  contractor  and  psiid  for  by  the  Gov- 
ernment, and  title  vested  therein. 

Q.  What  is  the  relationship  of  the  Olympic 
Commissary  Company  to  the  E.  I.  du  Pont  de  Ne- 
mours Company? 

A.  The  Olympic  Commissary  Company  is  a  sub- 
contractor. 

Q.  By  that  you  mean  what?  Explain  the  term 
* '  subcontractor ' '. 

Mr.  Sandvig     The  general  objection. 

A.  Generally  a  subcontractor  is  one  who  con- 
tracts to  do  a  [69]  portion  of  a  job  which  has 
previously  been  contracted,  as  I  understand  it. 

Q.  Now  the  Olympic  Commissary  Company  in 
this  case,  if  I  understand  you  correctly,  is  employed 
to  do  a  portion  of  the  work  which  the  du  Pont 
Company  has  agreed  to  do? 

A.     That  is  correct. 

Q.  And  among  the  things  the  Olympic  Commis- 
sary Company  has  agreed  to  do  is  the  furnishing 
of  meals  and  the  procurement  of  food,  is  that  right  ? 

A.     That  is  correct. 

Q.  Will  you  explain,  Major,  the  arrangement 
or  the  set-up  on  the  commissary  for  the  mess  halls'? 
How  do  they  operate? 

A.  The  mess  hall  is  a  Government  owned  build- 
ing with  Government  owned  equipment,  including 
ranges,  tables,  in  which  the  Olympic 

Mr.  Sandvig:  I  hate  to  do  it  Judge,  but  I  am 
scared  that  maybe  I  haven't  put  in  this,  that  the 
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questions  now  are  calling  for  a  conclusion  of  the 

witness. 

Mr.  Erickson:  I  understand  that  you  are  object- 
ins:  to  everything. 

Mr.  Sandvig :  He  is  testifying  to  the  legal  effect 
of  an  arrangement. 

The  Court:  He  is  testifying  now  to  the  owner- 
ship of  the  equipment.  I  know  because  I  ])ut  the 
title  through  myself  that  the  real  estate  belongs 
to  the  Government,  and  [70]  the  l)uildings  con- 
structed thereon  must  necessarily  belong  to  the 
Government.  He  is  now  testifying  to  the  owner- 
ship of  the  equipment  in  the  mess  halls. 

Mr.  Sandvig:  I  don't  want  to  butt  in,  but  I 
want  to  be  sure  I  have  everything  covered.  I  will 
let  your  Honor  decide  it  later  on. 

The  Court:  All  right.  It  will  go  in  subject  to 
your  objection,  and  I  will  pass  on  the  questions 
later.     Go  ahead,  Major. 

A.  The  Olympic  Commissary  Company  prepares 
food  in  these  Government-owned  and  equipped  mess 
halls  to  serve  the  project  workers  generally.  They 
procure  the  food  and  are  reimbursed  by  the 
Government  through  du  Pont  for  that  food  procure- 
ment. 

Q.     Explain  just  how  they  are  reimbursed. 

A.  They  present  invoices  received  from  various 
food  vendors  to  the  prime  contractor,  supported 
with  Government  approval,  for  the  purchase  of 
such  food,  supported  by  an  Olympic  Commissary 
Company    purchase    order    and    receiving    reports 
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whicli  are  witnessed  on  an  average  basis  b}^  Gov- 
ernment inspectors,  and  the  Olympic  Commissary 
Company  issues  a  check  therefor.  In  turn — I  mis- 
stated myself.  I  meant  the  du  Pont  Company  issues 
the  Olympic  Commissary  Company  a  check  for  it. 
And  they  present  that  to  the  Government  for 
further  reimbursement.  [71] 

The  Court:  The  Olympic  Commissary  Com- 
pany pays  for  it  in  the  first  place  ? 

A.     That  is  correct,  sir. 

The  Court:  And  they  get  the  money  from 
du  Pont  and  du  Pont  gets  the  money  from  the  Gov- 
ernment ? 

A.  That  is  correct,  sir.  Except  that  the  money 
is  given  to  the  du  Pont  Company  in  advance. 

The  Court:     Out  of  this  revolving  fimd? 

A.     Yes,  sir. 

The  Court:  If  I  were  a  baker  at  Pasco  and 
baked  bread  and  shipped  it  up  there,  I  would  get 
an  Olympic  Commissary  Company  check  for  it, 
make  out  an  invoice  and  get  a  check  for  it? 

A.    Yes,  sir. 

The  Court:  And  that  would  have  to  be  ap- 
proved by  a  Government  inspector? 

A.  The  procurement  is  approved  prior  to  the 
services  being  rendered.     That  is,  it  is  authorized. 

The  Court:  Under  the  authorization  the  Olym- 
pic Commissary  Company  would  buy  fifty  dozen 
loaves  of  bread  from  me  per  week? 

A.    Yes,  sir. 
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The  Court:  They  determnie  how  much  bread  is 
needed  in  that  mess  hall,  and  I  am  a  baker  at 
Pasco,  and  they  authorize  the  Commissary  com- 
pany to  order  fifty  dozen  [72]  loaves  of  bread  a 
week,  the  Commissary  company  orders  it  and  I 
submit  my  invoice  to  the  Commissary  company,  and 
they  pay  me'?  A.     That  is  correct. 

The  Court:  And  they  get  the  money  from 
du  Pont  and  the  money  in  turn  comes  out  of  the 
Government's  revolving  fund? 

A.     That  is  correct,  sir. 

The  Court:  And  the  same  is  true  of  any  item 
of  food  that  is  purchased? 

A.  I  would  like  to  modify  that  to  this  extent, 
that  procurements  of  less  than  $2,000.00  need  not 
be  approved  by  the  Government  in  advance.  They 
are  ratified  or  confirmed  afterwards. 

The  Court:     Is  that  $2,000.00  a  period? 

A.     No,  sir;  that  is  one  purchase. 

The  Court:     For  any  one  purchase? 

A.  Yes,  sir.  And  we  audit  very  carefully  on 
split  purchases  to  bring  it  below  that  amount. 

The  Court:     All  right,  Mr.  Erickson. 

Q.  (Mr.  Erickson  resuming)  :  That  applies  to 
all  food  that  is  procured  by  the  Olympic  Commis- 
sary Company? 

A.     For  the  Hanford  Project,  yes,  sir. 

Q.     On  that  job?  A.     That  is  correct.  [73] 

Q.  Now,  how  about  the  labor,  the  payment  of 
the  labor  in  the  preparation  of  that  food? 

A.     The  labor  is  paid — the  labor  is  employed  by 
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the  01>inpic  Commissary  Company.  The  payment 
is  made  by  the  Olympic  Commissary  Company  to 
the  employee  or  laborer.  The  voucher  is  presented 
to  the  du  Pont  company  for  reimbursement  which 
in  turn  is  reimbursed  by  the  Government. 

Q.     The  same  as  for  the  food?  A.    Yes,  sir. 

The  Court:  Do  you  know  about  this?  Bo  you 
have  a  payroll  voucher  per  week  or  for  a  two-week 
l^eriod?  A.     A  weekly  period. 

The  Court:  Is  that  approved  by  the  Govern- 
ment in  any  w^ay"? 

Mr.  Sandvig:     Subject  to  my  objection. 

The  Court:     This  is  all  subject  to  your  objection. 

A.  We  have  prime  checkers,  and  they  check  the 
actual  w^orkers  during  that  period,  and  then  we 
make  a  payroll  audit,  and  a  reconciliation  of  the 
bank  account  is  a  portion  of  our  payroll  audit. 

Q.  (Mr.  Erickson  resuming) :  The  prepared 
food  after  it  is  set  on  the  table  is  the  property  of 
whom? 

Mr.  Sandvig:     Oh, 

The  Court:     That  purely  is  a  conclusion. 

Mr.  Erickson:  I  want  to  state  why  I  believe  I 
can  ask  that.  [74] 

The  Court :     All  right. 

Mr.  Erickson :  This  man  is  the  Major  in  charge 
of  that  department,  and  an  officer  of  the  Govern- 
ment, and  I  think  he  is  entitled  in  his  official  ca- 
pacity to  testify  to  the  title  to  the  particular  prod- 
uct they  have  there  for  sale.  That  he  has  qualified 
himself  sufficiently  and  is  sufficiently  familiar  with 
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the  proceduie  in  the  ijurchasiiig  of  the  food  and 

the  labor,  so  that  he  is  qualihed  and  competent  to 

testify  who  owns  the  food  there  as  it  sits  on  the 

table. 

Mr.  Sandvig:  As  a  matter  of  fact,  if  Your 
Honor  please,  I  might  get  to  the  crux  of  the  matter 
at  this  time,  in  view  of  his  question,  if  I  may  ex- 
amine this  witness. 

The  Court:  I  will  sustain  the  objection  to  that 
question.  That  is  purely  a  legal  conclusion.  I  let 
you  ask  him,  for  example,  what  a  subcontractor  is, 
and  the  Supreme  Court  of  this  state  has  said  what 
a  subcontractor  is,  and  the  witness  happened  to 
agree  with  the  Supreme  Court  of  the  State  of  Wash- 
ington, and  I  accepted  it,  but  suppose  he  had  given 
the  definition  of  a  subcontractor  which  was  really 
a  materialman,  I  would  have  to  take  the  legal  defi- 
nition of  a  subcontractor.  Do  I  not  have  to  decide 
who  is  the  owner  of  this  property  from  the  facts  the 
best  you  can  give  them  to  me?  [75] 

Mr.  Erickson:  The  officer  in  charge  of  an  air 
depot  or  a  flying  field  is  competent  to  testify  to  the 
ownership  of  property  that  is  stolen. 

The  Court:  That  is  a  little  different.  You  are 
asking  the  Major  how  this  food  is  paid  for,  and  then 
it  becomes  a  question  for  me  to  decide  who  is  the 
owner  of  it.  Mr.  La  Framboise  can  testify  the 
Government  o\\tis  the  land  out  there,  because  he 
wrote  the  checks  to  pay  for  it.  That  is  a  simple 
proposition,  but  when  you  have  a  complicated  legal 
question  as  to  who  owns  the  food  after  it  is  pre- 
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pared,  and  on  the  table,  I  do  not  think  he  is  entitled 

to  answer,  but  I  will  let  him  answer  the  question,  on 

the  same  theory  I  have  permitted  the  rest  of  the 

testimony. 

A.  We  have  required  the  cost-plus-tixed-fee  sub- 
contractors to  include  in  their  procurement  instru- 
ments a  condition  that  title  vests  in  the  Government 
upon  delivery  to  the  site,  or,  if  I  am  not  mistaken, 
at  the  manufacturer's  place  of  business,  under  cer- 
tain conditions. 

Q.     My  question  was  as  to  the  prepared  food. 

A.  Under  the  circumstances  I  would  say  the  food 
is  prior  to  its  being  prepared  and  after  it  is  pre- 
pared the  property  of  the  Government. 

Q.     Have  you  a  sample  purchase  order  with  you? 

A.     Yes,  sir  (handing  paper  to  counsel). 

Q.  I  will  hand  you  plaintiff's  identification  ^'R", 
Major,  [76]  and  ask  you  to  state  what  that  is. 

A.  This  is  a  purchase  order  used  by  the  Olympic 
Commissary  Company  for  all.  of  their  procurements 
in  connection  with  their  cost-plus-fixed-fee  subcon- 
tract for  the  Hanford  Engineer  Works. 

Q.  If  I  understand  correctly,  all  supply  pur- 
chases are  purchased  on  blanks  of  this  nature  ? 

A.     That  is  correct. 

Mr.  Erickson:  Have  you  any  objection  to  its 
being  received  in  evidence? 

Mr.  Sandvig:  The  only  way  I  can  proceed  is  to 
object  to  everything,  unless  the  Court  insists  I  make 
it  specific. 
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The  Court:  It  will  go  in,  subject  to  your  general 
objection. 

(Purchase    Order   admitted   in   evidence    as 
plaintiff's  exhibit  "R".) 

[Printer's    Note:     Plaintiff's    Exhibit    '*R'^ 
set  out  in  full  at  page  257.] 

Mr.  Sandvig:  My  general  specific  objection,  be- 
cause I  don't  want  to  keep  objecting.  Otherwise  I 
would  be  objecting  to  every  question. 

The  Court:  I  think  you  are  doing  that.  That  is 
all  right.    It  may  be  admitted. 

Q.  State  whether  or  not  you  are  familiar  with 
the  sale  of  these  meal  tickets. 

A.  Well,  generally,  yes.  As  to  the  minute  de- 
tails probably  not.  [77] 

Mr.  Erickson:  I  can  call  another  witness  who 
can  better  testify  to  that. 

Mr.  Sandvig:     Let  me  ask  some  questions. 

Cross  Examination 
By  Mr.  Sandvig: 

Q.  Now,  Major,  I  am  going  to  be  point-blank  on 
this.  I  don't  mean  it  as  an  insult.  I  know  you  are 
trying  to  do  the  right  thing  about  this  thing.  I  ap- 
preciate that.  You  said  that  the  du  Pont  company, 
I  think  it  is  the  E.  I.  du  Pont  de  Nemours  Com- 
pany, or  something,  but  I  will  call  it  the  du  Pont 
company,  have  a  contract  with  the  United  States  of 
America?  A.    Yes,  sir. 

Q.     And  you  say  it  is  a  cost-plus  contract  ? 

A.     I  said  it  was  a  cost-r>lus-fixed-fee  contract. 
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Q.  What  is  the  date  of  that  contract;  do  you 
recall  *?  A.     No,  I  do  not. 

Q.     Who  signed  it;  do  you  recall? 

A.     That  is  classified  information. 

Q.  It  certainly  can't  be  a  mystery  about  who 
signed  it. 

Mr.  Erickson :     He  said  it  was. 

A.     I  would  like  to  explain  to  the  Court. 

The  Court:  If  there  is  any  question  you  cannot 
answer  say  you  cannot  answer  it,  because  you  are 
under  orders  not  to  answer. 

Q.     You  have  seen  the  contract?  [78] 

A.     Yes,  sir;  I  have. 

Q.  And  you  know  what  they  are  building  out 
there  and  everything,  do  you? 

A.    Yes,  sir;  I  do. 

Q.  And  you  have  seen  all  the  terms  and  condi- 
tions of  it? 

A.     I  have  read  the  contract  several  times. 

Q.  Where  is  the  contract,  the  original  contract, 
or  did  you  read  the  original? 

Mr.  Erickson:     I  object  as  immaterial. 

Q.     Did  you  read  the  original  contract? 

A.     No ;  I  did  not. 

Q.     Do  you  know  where  the  original  contract  is? 

A.     Yes,  sir;  I  do. 

Q.  But  you  have  never  seen  the  original  con- 
tract? 

A.  I  never  read  the  original  contract.  I  have 
seen  it. 
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Q.     The  original  contract? 

A.     That  is  right. 

Q.     You  have  seen  it?  A.     Yes,  sir. 

Q.     Where  did  you  see  it? 

Mr.  Erickson:  I  don't  know  that  that  is  ma- 
terial. 

A.  The  original  contract  was  processed  by  he 
general  accounting  office. 

Q.  Processed.  What  do  you  mean  by  processed 
by  the  accounting  office  ?  [79] 

A.  I  mean  it  went  through  a  series  of  channels 
to  finally  terminate  in  the  general  accounting  de- 
partment. 

Q.  They  sent  the  original  contract  to  all  of  these 
offices  ? 

A.  They  sent  the  original  contract  to  those  who 
have  been  cleared  to  receive  that  classified  infor- 
mation. 

Q.  You  know  I  understand  your  position.  I 
don't  want  to  get  any  secrets,  but  I  do  want  to 
know — how  many  pages  are  there  to  that  contract? 

A.     I  couldn't  say. 

Q.     You  can't  give  the  number  of  pages  even? 

Mr.  Erickson:     I  object  as  immaterial. 

The  Court:     I  will  sustain  the  objection. 

Mr.  Sandvig:  If  Your  Honor  please,  my  idea 
is  this.    I  have  not  seen  the  contract. 

The  Court:     No,  I  guess  you  haven't. 

Mr.  Sandvig :  I  am  very  dubious  about  this.  To 
put  it  in  other  words,  supposing  it  is  a  contract  of 
100  pages  or  500  pages.    I  am  going  into  his  abilitv 
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to  interpret  that  contract,  and  to  give  ns  the  legal 

conclusion  which  he  is  attempting  to  give. 

The  Court:  You  are  testing  the  accuracy  of  his 
statement. 

Mr.  Sandvig:     Yes. 

The  Court:  I  do  not  see  that  the  number  of 
pages  has  anything  to  do  with  that.  [80] 

Mr.  Sandvig:  I  read  this  indictment  several 
times  and  there  is  still  a  legal  question  in  my  mind 
about  that  indictment. 

The  Court:  He  said  he  read  the  contract  several 
times. 

Q.  You  read  the  contract  several  times,  the 
original  contract,  is  that  right? 

A.     I  have  never  read  the  original  contract. 

Q.  You  have  never  read  the  original  contract. 
I  don't  imagine  Germany  or  Japan  would  care  who 
signed  the  contract. 

The  Court:  He  said  he  cannot  tell  you,  and  that 
is  the  end  to  that. 

Q.  All  right.  Now  then  that  was  a  cost-plus 
contract  ? 

A.     It  was  a  cost-plus-fixed-fee  contract. 

Q.  All  right.  Was  there  any  provision  in  that 
contract  in  regard  to  this  situation?  Suppose  I 
went  down  there  with  a  whole  gang  of  men  tomor- 
row, or  a  whole  army,  and  started  to  haul  off  every- 
thing that  the  du  Pont  company  owned  down  there, 
and  they  permitted  me  to  do  it,  who  would  have  to 
pay  the  cost,  the  Government  or  the  du  Pont  com- 
pany, under  the  terms  of  that  contract? 
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Mr.  Ericksou:     Oh,  I  object  to  that  question. 

The  Court:  I  will  overrule  the  objection.  He 
may  answer  the  question. 

A.     The  Government. 

Q.  The  Government  would  pay  it  anyway.  Is 
there  any  pro-  [81]  vision  in  that  contract — I  don't 
w^ant  you  to  disclose  any  secrets — but  is  there  any 
provision  in  that  contract  where  the  du  Pont  com- 
pany has  to  do  anything — use  any  reasonable  pre- 
caution ? 

A.  There  is  a  termination  clause  in  the  contract 
if  they  don't  use  reasonable  precaution. 

Q.  This  termination  contract  then,  that  they 
have  to  use  some  precaution,  what  are  the  terms  of 
that,  what  precaution  are  they  supposed  to  use? 

A.  The  termination  clause  you  refer  to,  is  that 
w^hat  you  refer  to? 

Q.  Yes.  What  precaution  are  they  supposed  to 
use,  to  keep  me  from  canying  off  the  j^lace,  are  they 
supposed  to  use  any  precaution? 

A.  I  would  say  they  are  obligated  to  use  the  ordi- 
nary diligence  of  any  normal  business  concern. 

Q.  You  say  that.  Do  you  remember  the  phrase- 
ology of  the  contract  in  respect  to  that  ? 

A.  It  is  an  option  of  the  contracting  officer  as  to 
when  he  may  exercise  the  termination  clause. 

Q.  What  are  the  conditions  under  which  the 
officer  may  exercise  that  termination  clause  ? 

A.  I  do  not  believe  I  would  be  permitted  to 
answ^er  that  question. 
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Q.  That  is  wliat  I  am  getting  at,  is  simply  this, 
and  I  am  [82]  not  insulting  about  it.  It  was  a 
voluminous  contract,  was  it  nof? 

Mr.  Erickson:  That  would  not  make  any  differ- 
ence, and  I  am  objecting  to  it  as  being  immaterial. 

A.  I  did  not  refuse  to  answer  the  other  question 
on  the  basis  I  didn't  know.  I  said  I  could  not  reveal 
that  information.  I  did  not  say  I  do  not  have  that 
information. 

The  Court:  If  he  had  said  he  simply  looked  at 
the  contract  once,  I  would  have  permitted  you  to 
ask  him  if  he  looked  at  it  one  minute,  ten  minutes, 
or  two  hours. 

Mr.  Sandvig :     He  said  he  never  saw  the  original. 

The  Court:  He  has  seen  the  original  and  has 
read  a  copy  of  it  several  times.  I  do  not  think  it 
makes  any  difference  how  voluminous  it  is. 

Q.     Where  did  you  see  the  copy'? 

A.     I  have  jurisdiction  over  one  copy. 

Q.     How  do  you  know  it  is  a  copy?  * 

A.     It  is  authenticated. 

Q.     By  whom? 

A.     By  competent  authority. 

Q.     But  by  whom? 

A.  Well,  I  have  to  say  I  cannot  reveal  the  iden- 
tity of  certain  persons. 

Q.  Do  you  suppose  that  Germany  or  Japan  care 
who  signed  it? 

The  Court:  That  has  nothing  to  do  with  decid- 
ing this  [83]  question. 

Mr.    Sandvig:     It   is   just   unfortunate   that   the 
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Government  can't  introduce  it  in  evidence,  but  I 

don't  want  my  client  convicted  just  because 

The  Court:  There  is  no  use  arguing  with  the 
witness  about  that. 

Mr.  Sandvig:  I  guess  it  is  a  religion  with  the 
Major,  but  I  have  no  argument  with  the  Major. 

Q.  All  right.  This  contract  between  the  Olym- 
pic Commissary  Company  and  du  Pont,  have  you 
seen  that*?  A.    Yes,  sir. 

Q.     Where  is  that? 

A.     I  have  jurisdiction  over  a  copy  of  that. 

Q.  And  that  in  substance  provides  just  for  the 
feeding  of  these  people? 

A.     Will  you  restate  the  question? 

Q.  That  is  just  for  feeding  the  workmen  down 
there,  is  that  what  it  provides  in  respect  to? 

A.  It  provides  for  the  operation  of  the  barracks 
and  for  the  feeding  of  the  people  there,  and  certain 
canteen  sales. 

Q.     What  is  there  secret  about  that? 

The  Court:  He  says  he  has  received  orders  it  is 
to  be  a  restricted  contract. 

Q.  From  whom  did  you  receive  such  orders,  that 
it  was  a  restricted  contract?  [84] 

A.  I  testified  I  cannot  reveal  the  identity  of  the 
persons.  It  came  from  the  office  of  the  Chief  of 
Engineers. 

Q.  It  came  from  the  office  of  the  Chief  of  En- 
gineers; and  by  w^hom  was  it  signed? 

The  Court:  He  has  testified  he  cannot  reveal 
that. 
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A.  I  can  testify  who  signed  the  Olympic  Com- 
missaiy  Company  contract. 

The  Court:     All  right. 

A.  The  contract  with  the  Olympic  Commissary 
Company  was  approved  by  my  commanding  officer. 

Q.     Who  is  your  commanding  officer? 

A.    Lt.  Col.  F.  T.  Mathias. 

Q.     How  long  have  you  known  him? 

A.     Approximately  21  months. 

Q.     Did  you  ever  see  his  commission? 

A.     No,  I  have  not. 

Q.  If  I  came  down  there  and  represented  my- 
self as  a  Major  General  would  you  take  my  word 
for  it,  too? 

A.     I  would  like  to  answer  that  with  a  question. 

Q.  You  would  not  know  but  from  the  commis- 
sion. Would  you  take  my  word  for  it,  and  follow 
my  orders? 

A.     I  have  evidence  he  is  a  lieutenant  colonel. 

Q.     What  evidence  have  you  got? 

A.     Mr.  Erickson  is  about  to  present  that. 

Mr.  Sandvig :     All  right.    I  want  to  find  out.  [85] 

Mr.  Erickson :  I  will  offer  it  in  evidence.  I  will 
let  the  Major  describe  it. 

The  Court :     Tell  us  what  it  is. 

A.  This  (indicating)  contains  an  extract  from 
the  orders  and  written  up  and  published  by  the 
Chief  Engineer's  office,  delegating  authority  to  di- 
vision and  district  engineers  to  act  as  contracting 
officers,  and  also  the  authority  from  the  District 
Engineer  to  Lt.  Col.  Mathias  to  act  as  contracting 
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officer  and  carry  out  certain  other  functions,  includ- 
ing the  right  of  ceii:ain  redclegation  of  authority. 

Q.  The  first  page,  this  is  a  delegation  of  minis- 
terial and  contractual  authority  of  Area  Engineer, 
and  signed  by  J.  C.  Marshall,  Corps  District  Engi- 
neer.   Do  you  know  Mr.  Marshall? 

A.     Yes,  sir;  I  know  him. 

Q.     Do  you  know  his  signature? 

A.     Yes,  sir. 

Q.     How  often  have  you  seen  him  sign? 

A.  This  is  under  the  War  Department  seal  by 
the  Secretary  of  War. 

Q.     I  am  asking  a  question. 

A.  I  have  known  him  for  21  months,  approxi- 
mately. 

Q.     When  did  the  Colonel  get  the  order? 

A.     Right  there. 

The  Court:  It  is  an  authenticated  copy,  and  the 
[86]  statute  provides  an  authenticated  copy  is  ad- 
missible in  evidence. 

Mr.  Sandvig:  I  do  not  like  to  disagree  with 
Your  Honor,  but  it  is  not  authenticated. 

The  Court :  He  said  it  is.  It  is  certified  by  the 
Secretary  of  War  through  his  assistant  Chief  Clerk, 
Mr.  Cook.  It  is  an  authenticated  copy.  It  may  be 
admitted. 

(Extract  of  Orders  admitted  in  evidence  as 
plaintiff's  exhibit  ''S".) 

[Printer's    Note:     Plaintiff's    Exhibit    **S" 
set  out  in  full  at  page  260.] 
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Q.  You  do  not  pretend  to  know  the  exact  terms 
and  conditions  of  this  contract  between  the  Olympic 
Commissary  Company  and  the  du  Pont  company, 
do  you?  A.     I  do  not  pretend  to? 

Q.     Yes. 

A.     No ;  there  is  no  pretense  there. 

Q.  You  do  not  pretend  to  know  the  exact  terms 
and  conditions  of  the  contract.  The  Olympic  Com- 
missary Company  has  no  contract  with  the  United 
States  direct?  They  are  subcontractors  under  du 
Pont?  A.     That  is  right. 

Q.  They  have  no  contract  with  the  United  States. 
They  just  account  to  du  Pont? 

A.     Yes;  that  is  right. 

Mr.  Erickson:  This  is  the  regulation  (indicat- 
ing). 

The  Court:     Is  that  authenticated,  too?  [87] 

A.     Yes,  sir. 

The  Court:     It  may  be  admitted. 

(Regulation  admitted  in  evidence  as  plain- 
tiff's exhibit  '^Q".) 

[Printer's    Note:     Plaintiff's    Exhibit    "Q" 
set  out  in  full  at  page  192.] 

Q.  You  know  what  they  do  more  or  less  in 
practice  in  regard  to  these  things,  but  you  are  not 
sure  that  is  in  accordance  with  the  contract? 

A.     What  contract? 

Q.     Oh,  any  of  these  contracts. 

A.  It  is  my  business  to  know  what  they  do 
pretty  much. 
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Q.     You  are  not  a  lawyer? 

A.     No,  I  am  not. 

Q.  Have  you  consulted  a  lawyer  as  to  the  interp- 
retation of  this  contract  f 

A.     I  have  a  very  competent  legal  staff. 

Q.  And  do  they  have  access  to  this  contract, 
too  ?  A.     Indeed. 

Q.     The  original  or  just  a  copy  of  it? 

A.     Which  contract? 

Q.     The  du  Pont-United  States  contract. 

A.  I  have  testified  that  the  original  is  filed  with 
the  General  Accounting  Department. 

Mr.  Sandvig :  I  think  that  is  all.  I  may  want  to 
recall  him.  [88] 

Redirect  Examination 
By  Mr.  Erickson: 

Q.  There  is  one  matter  I  neglected  to  ask  about, 
and  that  is  in  regard  to  state  taxes.  I  will  ask  you 
about  the  payment  of  business  and  occupational  tax 
on  the  purchases  by  the  Oljonpic  Commissary 
Company. 

A.  The  business  and  occupational  tax  of  the 
Olympic  Commissary  Company? 

Q.    Yes. 

A.  That  is  not  paid  to  the  State  of  Wash- 
ington. 

Q.  What  taxes  are  paid  to  the  State  of  Wash- 
ington by  the  Olympic  Commissary  Company,  if 
any? 

A.  The  only  tax  that  I  know  of  which  is  turned 
over  to  the  State  of  Washington  is  that  which  is 
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collected  from  civilians  eating  at  the  Olympic  Com- 
missary operated  mess  balls,  and  that  tax  is  that 
which  is  applicable  to  the  civilian  cost  of  the  meal, 
and  not  that  which  is  applicable  to  the  Government 
cost  of  the  meal.  By  that  I  mean  the  meal  is 
subsidized. 

Q.  Will  you  exx^lain  what  you  mean  by  that  part 
of  the  meal  that  is  subsidized? 

A.  There  is  a  standard  charge  for  meals  on 
these  meal  tickets  that  we  have  seen  tonight.  They 
run  62c  including  tax.  The  individually  purchased 
meals  are  sold  at  67c.  All  meals — I  mean  by  that 
breakfast,  luncheon  or  dinner — are  the  same  price, 
and  it  has  cost  the  Grovernment  more  to  produce  that 
meal  than  has  been  charged  to  the  consumer.  [89] 

Q.  So  the  portion  of  the  meal  subsidized  by  the 
Government  is  not  subject  to  the  state  sales  tax? 

A.     That  is  right. 

Q.  And  the  rest  of  the  charge  and  cost  of  the 
meal  is  subject  to  the  state  sales  tax? 

A.     That  which  the  consumer  pays  for. 

Mr,  Erickson:     That  is  all. 

Recross  Examination 
By  Mr.  Sandvig: 

Q.  What  about  the  Workmen's  Compensation 
Act? 

Mr.  Erickson:  I  object  as  incompetent,  irrele- 
vant and  immaterial. 

Mr.  Sandvig:     He  said  that  was  the  only  tax. 

Mr.  Erickson:  They  have  a  special  agreement 
with  the  State  on  that. 
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Q.  Do  you  pay  a  Workmen's  Compensation  state 
tax? 

Mr.  Erickson:     I  object  to  tliis. 

The  Court:  I  feel  the  same  way  about  that  as  I 
did  about  many  of  the  questions  you  asked.  I  will 
let  him  answer. 

A.  The  Workmen's  Compensation  is  handled 
under  a  special  arrangement  with  the  State  of 
Washington. 

Q.  Is  that  a  contract  between  the  United  States 
and  the  State  of  Washington,  or  is  it  a  congressional 
act  or  a  state  act,  or  who  had  the  authority  to 
make  such  an  arrangement?  [90] 

Mr.  Erickson:  I  object  to  the  authority.  He 
can  tell  what  it  is. 

The  Court :     Tell  what  the  arrangement  is. 

A.  The  arrangement  is  again  the  revolving  fund 
deposit  from  which  claims  are  paid,  as  decided  by 
the  proper  state  authorities. 

Q.  In  other  words,  they  do  not  pay  it  directly 
to  the  State?  A.     That  is  right. 

Q.     Is  that  correct  ?  A.     That  is  right. 

The  Court:  You  set  up  a  fund  in  lieu  of  the 
state  compensation  fimd,  is  that  it? 

A.     Yes,  sir. 

Q.  (Mr.  Sandvig)  :  It  is  paid  by  the  State  of 
Washington,  is  it  not,  direct?  I  have  had  several 
of  them  at  Hanford,  and  they  are  paid  directly  by 
the  State  of  Washington,  are  they  not  ? 

A.  In  this  case  the  Government  carries  its  own 
insurance  for  such  claims. 
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Q.  You  mean  if  someone  is  injured  like  a  car- 
penter or  a  builder,  lie  isn't  entitled  to  compensa- 
tion under  the  state  law? 

A.  He  is  entitled  to  compensation  under  the 
state  law,  and  it  is  paid 

The  Court:  The  compensation  is  paid  in  con- 
fonnity  with  the  state  law?  [91] 

A.     Yes,  sir. 

The  Court:  But  out  of  a  fund  which  the  Gov- 
ernment sets  up. 

Mr.  Sandvig:  That  is  all  I  can  think  of  right 
now.  I  have  asked  too  many  foolish  questions 
already. 

(Witness  excused.) 


E.  E.  RIGGIN, 

called  as  a  witness  by  the  Plaintiff,  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Erickson: 

Q.     Will  you  state  your  name,  please? 

A.     E.  E.  Riggin. 

Q.     What  is  your  business,  Mr.  Riggin? 

A.     Assistant    Chief   Accounting   Officer   of   the 
E.  I.  du  Pont  de  Nemours  Company. 

Q.     How  long  have  you  been  such? 

A.     I  have'  been  with  the  company  17  years.  For 
four  years  I  was  Assistant  Chief  Accountant. 

Q.     Are  you  familiar  with  the  relationship  be- 
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tween  the  E.  I.  du  Pont  de  Nemours  Company  and 

the  Olympic  Commissary  Company"? 

A.     Yes,  sir. 

Q.  How  about  the  sale  of  meal  tickets,  are  you 
familiar  with  the  system  used  at  Hanf ord  %  [92] 

A.     Yes,  sir. 

Q.  Will  you  explain  the  sale  of  meal  tickets  and 
how  the  proceeds  from  the  sale  of  meal  tickets  are 
handled  by  the  Olympic  Commissary  Company? 

A.  The  meal  tickets  themselves  are  purchased 
both  by  the  E.  I.  du  Pont  de  Nemours  Company, 
and  the  Olympic  Commissary  Company.  They  are 
sometimes  purchased  directly  by  the  Olympic  Com- 
missary Company,  and  sometimes  they  are  pur- 
chased directly  by  the  du  Pont  company,  and  if  the 
Olympic  Commissary  Company  purchases  them, 
they  submit  their  invoices  to  us,  after  paying  the 
check,  after  paying  the  vendor,  and  we  sent  the 
check  to  the  Olj^mpic  Commissary  Company. 

The  Court :  You  mean  the  physical  act  of  buying 
the  tickets  from  the  printer "? 

A.  Yes,  sir.  That  is  done  both  by  the  du  Pont 
company  and  the  Commissary  company.  These  in- 
voices— after  the  check  is  drawn  and  the  check  is 
retained  by  the  Olympic  Commissary  Company, 
then  those  invoices  are  forwarded  to  us  for  ap- 
proval, and  payment,  subject  to  the  rules  and  reg- 
ulations laid  down  by  the  Government  audit  section. 
After  the  bills  are  paid  by  us 

Mr.  Sandvig:    Who  do  you  mean  by  **us''f 

A.     The  E.  I.  du  Pont  de  Nemours  Company.  We 
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forward  them  a  check  and  upon  the  receijot  of  that 
check  they  in  turn  [93]  forward  their  check  to  the 
vendor — the  printer,  in  this  case.  After  we  have 
forwarded  the  Olympic  Commissary  Company  our 
check  in  payment  of  that  invoice,  we  in  turn  bill 
the  Government  through  the  regular  ]3ublic  voucher 
form,  and  we  receive  a  check  for  that.  That  covei^s 
the  purchase  of  the  tickets. 

Q.  Hov/  is  the  money  from  the  sale  of  tickets 
handled  ? 

A.  The  money  from  the  sale  of  tickets  is  han- 
dled in  two  methods.  Some  are  sold  by  the  Olympic 
Conunissary  Company  for  cash,  and  others  are  sold 
by  the  payroll  deduction  plan.  Those  sold  for  cash 
daily,  the  cash  is  accumulated,  counted  and  checked 
and  verified  and  deposited  in  a  bank  account  in  the 
name  of  the  E.  I.  du  Pont  de  Nemours  Company — 
not  to  the  account  of  the  Olympic  Commissary  Com- 
pany, but  in  the  name  of  the  E.  I.  du  Pont  de  Ne- 
mours Company — which  is  the  account  in  which  we 
have  fonnerly  made  our  deposit  of  the  original  ad- 
vance. This  money  together  with  the  advance  at 
the  time  we  opened  the  bank  account,  is  used  as  a 
revolving  fund  for  payment  of  all  bills  covering  the 
work  or  expenses  on  the  project.  The  E.  I.  du  Pont 
de  Nemours  Company  has  no  money  on  this  project. 
All  payments  are  made  from  funds  supplied  by  the 
Government. 

Q.  So  that  the  money  from  the  sale  of  meal 
tickets  goes  into  the  general  fund?  [94] 

A.     It  goes  into  the  du  Pont  general  fund  for 


United  States  of  America  133 

(Testimony  of  E.  E.  Riggin.) 

cariying  on  the  business  of  the  Hanford  Engineer 

Works. 

Q.  And  out  of  what  funds  are  the  groceries  and 
meats  and  supplies  for  the  mess  halls  paid? 

A.  They  are  purchased  by  the  Olympic  Commis- 
sary Company  from  their  own  funds — shall  we  say 
in  a  fimny  sort  of  way.  They  purchase  it  and  draw 
the  check  and  hold  the  check  until  we  give  them 
Government  money,  and  then  they  mail  the  check, 
but  in  most  instances  or  in  all  instances  they  have 
Government  funds  supplied  by  us  prior  to  the  time 
of  paying  the  bills,  and  there  is  a  question  whether 
you  would  call  it  Government  funds  or  Olympic 
Commissary  Company  funds. 

Q.     How  do  you  explain  that  kind  of  accounting '? 

A.  I  cannot.  The  only  way  I  can  explain  it,  I 
would  say  they  do  not  have  the  necessary  capital  to 
carry  on  the  business,  and  therefore  they  must  wait 
for  reimbursement  first.    It  is  not  good  accounting. 

Q.  I  hand  you  plaintiff's  identification  "T",  and 
ask  you  to  state  what  that  is,  in  your  own  language. 

A.     I  will  have  to  call  it  by  pages. 

Q.     First,  they  relate  to  what — all  those  papers? 

A.  That  is  a  difficult  question,  because  several 
are  records  of  puichases  and  invoices  and  public 
vouchers.  In  other  words,  we  have  the  entire  result. 
I  can  start  at  the  front. 

Q.     All  right.  [95] 

A.  The  first  is  a  record  of  purchase.  It  is  a 
document  made  out  recording  from  whom  we  have 
received  quotations.    From  this  the  vendor  has  been 
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selected  by  the  Olympic  Commissary  Company,  and 
the  product  purchased  in  this  case  is  1,250  cases  of 
milk  at  a  price.  The  McClintock-Trunkey  Company 
was  selected  as  the  low  bidder.  This  is  the  record 
of  the  bidder.  This  is  the  copy  of  the  purchase 
order  which  covers  the  actual  purchase  as  submitted 
to  the  low  bidder.  This  is  the  invoice  received  by 
the  Olympic  Commissaiy  Company  from  the  ven- 
dor, covering  the  billing  of  said  milk.  This  is  the 
total  price.  This  is  the  check  number,  and  this  is 
the  date  it  was  paid,  if  you  can  call  the  date  of  the 
check  the  date  of  payment.  This  is  the  receiving 
report  showing  receipt  of  the  product.  This  is  what 
is  known  as  a  public  voucher,  a  billing  to  the  Gov- 
ernment by  the  du  Pont  company,  who  has  already 
paid  the  Olympic  Commissary  Company  for  these 
items.  In  this  case  this  is  a  nonpayment  voucher, 
a  credit  to  apply  to  payments  previously  made  to 
carry  on  the  work,  and  at  times  we  tind  we  may 
have  more  capital  than  is  necessary  and  we  send  it 
back  in  the  form  of  a  check  or  in  the  form  of  a 
credit  rather  than  a  reimbursement,  and  not  carry 
more  money  than  is  necessary,  so  we  can  distribute 
the  money  around  the  country  as  much  as  possible. 
This  is  the  detail  figure  backing  up  the  public 
voucher.  There  m.ay  be  forty  items  billed  on  this. 
This  is  just  a  record  of  [96]  the  nonpayment 
voucher,  and  this  is  the  billing  to  us. 

Q.    I  call  your  attention  to  the  first  sheet  on 
exhibit  **T"  for  identification,  and  ask  you  whether 
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or  not  the  order  has  been  approved  by  the  Gov- 
ernment ? 

A.  Yes,  sii.  The  order  must  be  approved  be- 
cause it  is  more  than  $2,000.00,  and  there  must  be 
prior  approval  by  the  Government  prior  to  the  time 
the  01ynii:)ic  Conmiissary  Company  can  make  the 
purchase. 

Q.     And  if  it  is  under  $2,000.00 1 

A.  It  may  be  approved  afterwards.  The  Gov- 
ernment cannot  hope  to  approve  all  small  items,  and 
they  selected  the  amount  of  $2,000.00,  and  over  that 
amount  they  must  approve  it  prior  to  the  purchase. 

Q.  Are  you  familiar  with  the  title  to  the  food 
when  it  is  prepared  in  the  mess  halls? 

A.     Yes,  sir. 

Q.     Whom  would  you  say  that  food  belongs  to  ? 

Mr.  Sandvig:     Oh 

TheCoui*t:  I  will  sustain  the  objection.  This  is 
an  officer  of  the  du  Pont  company,  and  not  of  the 
Government. 

Mr.  Erickson:  May  I  ask  this  officer  if  du  Pont 
owns  the  food? 

The  Court :     No. 

Mr.  Erickson:     I  offer  this  in  evidence.  [97] 

Cross  Examination 
By  Mr.  Sandvig: 

Q.  As  I  understand  it,  this  first  sheet,  these  bills 
are  paid  by  the  Commissary  company? 

A.     You  are  not  far  enough  do^vTi  for  that. 

Q.  Yes.  That  is  paid  by  the  Olympic  Commis- 
saiy  Company  to  whomsoever  it  is  purchased  from  ? 
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A.     Yes,  sir. 

Q.  And  the  Commissary  company  gives  its  check 
for  if?  A.     Yes,  sir. 

Q.  And  the  yellow  sheet  shows  where  the  du 
Pont  people  pay  to  the  Olympic  Commissary  people 
the  amount?  A.     Yes,  sir. 

Q.  In  other  words,  the  Olympic  Commissary 
Company  is  paid  by  the  du  Pont  company  all  the 
time  *? 

A.  For  the  time  being.  The  Government  can 
pay  direct  to  the  Oljniipic  Commissary  Company  at 
any  time  they  deem  it  necessary. 

Q.  There  is  no  contract  between  the  Olympic 
Commissary  Company  and  the  Government,  is 
there?  They  are  just  subcontractors  under  du 
Pont  1  A.     That  is  right. 

Q.  There  is  no  fiduciary  relation  or  agency  or 
any  other  relation  between  the  Olympic  Commis- 
sary Company  and  the  Government?  [98] 

A.     I  do  not  think  I  can  answer  that. 

Mr.  Sandvig:  I  think  it  does  call  for  a  con- 
clusion. 

Mr.  Erickson:  I  would  like  to  ask  peiinission 
to  substitute  photostatic  copies  for  the  originals. 

Mr.  Sandvig:     That  is  all  right. 

The  Court :     It  may  be  admitted. 

(Vouchers,   invoices,   etc.,   admitted   in   evi- 
dence as  plaintiff's  exhibit  ''T".) 

[Printer's    Note:     Plaintiff's    Exhibit    **T'^ 
set  out  in  full  at  page  268.] 
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Mr.  Ericksou:  I  would  like  to  offer  one  exhibit 
that  was  not  offered,  at  this  time,  exhibit  "C". 

The  Court:  It  may  be  admitted,  subject  to  the 
same  objections. 

(Meal  ticket  admitted  in  evidence  as  plain- 
tiff's exhibit  ^^C".) 

[Printer's    Xote:     Plaintiff's    Exhibit    "C" 
set  out  in  full  at  page  187.] 

Mr.  Erickson:     The  Government  will  rest. 

The  Court :     All  right,  Mr.  Sandvig. 

Mr.  Sandvig :  I  take  it  for  granted  Your  Honor 
is  going  to  take  this  under  advisement. 

The  Court:     Yes. 

Mr.  Sandvig:  As  a  matter  of  fact,  I  am  not 
going  to  put  my  client  on  the  stand.  May  I  have 
until  tomorrow  morning  to  decide  whether  I  will 
rest  or  not  at  this  point  ?  I  might  have  a  couple  of 
questions  to  ask  after  I  examine  the  exhibits.  [99] 

Mr.  El  ickson :  Some  of  these  witnesses  are  plan- 
ning on  going  home.  Do  you  want  to  keep  them 
over  until  tomorrow  morning? 

Mr.  Sandvig:  No;  that  is  asking  too  much.  I 
don't  think  we  should  keep  them  here. 

The  Court:     The  witnesses  will  be  excused,  and 

the  case  will  go  over  until  9:30  tomorrow  morning. 

(An  adjournment  was  then  had  to  the  hour 

of  9:30  o'clock  a.m.,  October  6,  1944,  at  which 

time  all  parties  being  present  as  heretofore,  the 

trial  was  resumed  as  follows,  to-wit:) 

Mr.  Sandvig:     We  rest. 
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The  Court:    How  soon  can  you  get  your  brief 
in,  Mr.  Erickson? 

Mr.  Erickson:     Can  you  give  us  two  weeks'? 

The  Court:     That  is  all  right. 

Mr.  Sandvig :     May  I  have  ten  days  after  that  to 
answer  ? 

The  Court :     Yes ;  and  you  may  have  five  days  to 
reply. 

Mr.  Sandvig :     I  assume  the  trial  is  still  in  prog- 
ress and  the  bond  stands'? 

The  Court:     Yes. 

(This  cause  was  then  adjourned.)  [100] 


[Title  of  District  Court  and  Cause.] 

COURT  REPORTER'S  TRANSCRIPT  OF 
TESTIMONY 

Be  It  Remembered  that  the  above  entitled  and 
numbered  cause  came  on  for  hearing  on  the  taking 
of  additional  testimony,  on  motion  of  the  plaintiff, 
before  the  Hon.  L.  B.  Schwellenbach,  Judge,  at  the 
Federal  Building,  at  Yakima,  Washington,  at  the 
hour  of  10:00  o'clock  a.m.,  April  11,  1945;  the  plain- 
tiff appearing  by  Mr.  Harvey  Erickson,  an  Assist- 
ant United  States  Attorney  for  said  District,  and 
the  defendant  appearing  in  person  and  by  his  at- 
torney, Mr.  Ole  Sandvig; 

Whereupon  the  following  proceedings  were  had 
and  testimony  given,  to-wit: 

Mr.  Erickson :  May  it  please  the  Court,  the  Gov- 
ernment is  ready  in  the  matter  of  the  United  States 
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vs.  Haugeii,  to  present  further  testimony  as  to  both 
contracts,  the  one  between  the  United  States  Gov- 
ei-nment  and  the  du  Pont  company,  and  the  du  Pont 
comi:)any  and  the  Olympic  Commissary  Company,  in 
conformity  with  the  Court's  order  in  the  reopening 
of  the  case.  [101] 

The  Court :  Mr.  Erickson,  you  may  caU  your  wit- 
ness, and  you  may  make  your  objection,  Mr.  Sand- 
vig,  when  he  asks  his  first  question. 

Mr.  Sandvig:     Yes. 

LT.  COL.  RALPH  G.  CORNELL, 

called  as  a  witness  by  the  Plaintiff,  first  duly  sworn, 
testified  as  follows: 

The  Court :  Do  not  answer  the  first  question, 
Colonel,  until  Mr.  Sandvig  has  had  an  opportunity 
to  object. 

Direct  Examination 
By  Mr.  Erickson: 

Q.     Will  you  state  your  name,  please? 

Mr.  Sandvig:  At  this  time,  if  the  Court  please, 
I  want  to  object  to  the  introduction  of  any  evidence 
in  this  case — any  further  evidence  in  the  case — on 
the  ground  and  for  the  reason  that  the  defendant 
has  already  been  dismissed  from  the  charge  predi- 
cated against  him,  and  that  he  has  been  in  former 
jeopardy. 

I  just  want  to  make  this  observation  at  this  time. 
Your  Honor  wrote  an  opinion  of  the  Court.  It  was 
signed  by  Your  Honor.  You  went  into  the  facts. 
Yon  make  your  conclusions  at  considerable  length. 
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I  do  not  know  of  any  particular  form  of  findings  of 
fact  and  conclusions  of  law  or  decree  or  judgment 
that  are  required,  but  you  go  into  it  at  great  length. 

The  Court :  I  say  at  the  end  that  the  action  must 
be  dismissed.  [102] 

Mr.  Sandvig:     Yes.    And  I  say  it  is  dismissed. 

The  Court:  I  will  overrule  the  objection.  There 
was  no  order  of  dismissal  entered,  as  I  constinie  it. 

Mr.  Sandvig:  I  can  argue  it  at  length  later  on, 
but  I  think  this  is  an  order  of  dismissal. 

The  Court:  My  present  understanding  at  least 
is  that  an  opinion  of  the  Court  is  not  an  order  of 
the  Court.  It  requires  a  formal  order  to  constitute 
a  formal  dismissal.  I  held  under  the  facts  as  they 
were  presented  at  the  previous  hearing,  in  view  of 
the  necessity  which  I  felt  I  was  under  to  exclude  all 
the  testimony  of  Major  Ebbs,  in  so  far  as  it  referred 
to  the  contract,  that  the  Government  had  not  proven 
its  case.  I  said  it  must  be  dismissed  imder  those 
circumstances,  but  I  did  not  actually  dismiss  it,  so 
for  the  present  I  will  overrule  the  objection,  and  the 
witness  may  proceed  to  testify. 

Q.  (Mr.  Erickson)  :  Will  you  state  your  name, 
please  1 

A.     Ralph  G.  Cornell. 

Q.    What  is  your  business  ? 

A.  I  am  the  legal  advisor  to  the  Chief  Engineer 
at  Washington,  D.  C,  on  contracts  and  claim  mat- 
ters, and  general  legal  problems. 

Q.  Are  you  connected  with  the  United  States 
Army? 
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A.  Yes,  sir.  I  hold  a  commission  as  Lieutenant 
Colonel  in  the  United  States  Army,  at  the  present 
time  on  an  inactive  status.  [103] 

Q.  How  long  have  you  been  on  an  inactive 
status?  A.     Since  January  9,  1945. 

Q.  Directing  your  attention  to  the  contract  be- 
tween the  United  States  Government  and  the  E.  I. 
du  Pont  de  Nemours  Company  for  the  construction 
of  the  Hanford  Engineer  Works,  are  you  familiar 
with  that  contract  ?  A.     Yes,  sir. 

Q.  How  do  you  happen  to  be  familiar  with  that 
contract,  Colonel^? 

A.  I  served  from  the  first  of  September,  1942, 
until  I  reverted  to  an  inactive  status,  as  chief  of  the 
legal  staff  of  the  Manliattan  District,  in  which  ca- 
pacity I  had  charge  of  the  negotiation  of  all  con- 
tracts, and  suT:»ervision  in  the  drafting  and  execu- 
tion of  those  contracts. 

Q.  Did  you  have  charge  of  and  supervision  over 
the  drafting  of  this  contract  for  the  construction  of 
the  Hanford  Engineer  Works  between  the  United 
States  Government  and  the  E.  I.  du  Pont  de  Ne- 
mours Company?  A.     I  did. 

Q.     Are  you  familiar  with  the  original  contract? 

A.     I  am. 

The  Court :  I  should  like  to  have  some  testimony 
from  this  witness  as  to  his  background  in  reference 
to  his  legal  training,  in  view  of  the  suggestion  I 
made  in  the  opinion.  [104] 

Q.  Will  you  state  what  your  legal  education  has 
been,  first? 


142  Richard  Roland  Haugen  vs. 

(Testimony  of  Lt.  Col.  Ralph  G.  Cornell.) 

A.  I  am  a  member  of  the  bar  of  the  District  of 
Colmnbia,  and  of  the  Maryland  Bar,  the  District 
Court  of  Appeals,  and  the  Supreme  Court  of  the 
United  States. 

Q.  How  long  have  you  been  a  practicing  at- 
torney'? A.     About  23  years. 

Q.  During  that  time  have  you  worked  for  your- 
self or  have  you  worked  for  the  United  States,  or 
just  what  has  been  the  nature  of  your  practice  in 
those  23  years'? 

A.  I  was  in  private  practice  for  myself  about 
two  years  after  I  was  admitted  to  the  bar,  and  sub- 
sequent to  that  time  I  have  been  acting  in  a  legal 
capacity  with  different  branches  of  the  government 
sei'vice. 

Q.     Are  you  a  graduate  of  a  law  school? 

A.     Yes,  sir. 

Q.     Which  law  school? 

A.     The  George  Washington  University. 

Q.  Are  you  familiar  with  the  contract  I  referred 
to  a  moment  ago.  Colonel?  A.     I  am. 

Q.  Do  you  have  with  you  an  original  of  that 
contract?  '^^'^ 

A.  I  have  with  me  an  original  copy  of  the  du 
Pont  contract,  and  an  original  copy  of  the  Olympic 
Commissary  contract. 

Q.  How  many  originals  are  there  of  the  contract 
between  the  United  States  Government  and  the 
E.  I.  du  Pont  de  Nemours  Company  [105] 

A.     Three  copies. 
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Q.     You  have  one  of  the  three  with  you? 

A.     That  is  right. 

Q.     Where  are  the  other  two  coi)ies'? 

A.  All  construction  contracts  are  executed  in 
triplicate.  That  means  three  original  copies.  One 
copy  is  furnished  to  the  contractor,  one  copy  is 
furnished  to  the  General  Accounting  Office,  and  in 
the  case  of  War  Department  contracts,  one  copy  is 
furnished  to  the  particular  technical  service,  in  this 
case  the  Office  of  the  Chief  of  Engineers. 

Q.  Now  that  contract  between  the  United  States 
Government  and  the  E.  I.  du  Pont  de  Nemours 
Company,  is  that  a  secret  or  a  public  contract,  or 
how  is  it  classified? 

Mr.  Sandvig:  That  calls  for  a  conclusion  of  the 
witness,  whether  it  is  secret. 

The  Court:  I  will  sustain  the  objection.  You 
can  ask  what  v/as  done.  The  witness  can  explain 
what  was  done  with  reference  to  the  various  classi- 
fications of  contracts. 

Q.  Yes.  What  was  done  by  the  War  Depart- 
ment in  regard  to  making  various  classifications  in 
regard  to  contracts? 

A.  Under  the  regulations  of  the  War  Depart- 
ment contracts  are  classified  as  secret,  confidential 
and  restricted,  acocrding  to  the  nature  of  the  con- 
tract, and  the  content  and  the  nature  of  the  work 
covered  by  the  contract.  [106] 

Q.  And  the  particular  contract  between  the 
Government  and  the  du  Pont  company  is  in  which 
category  ? 
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Mr.  Sandvig:  I  object  to  that  as  calling  for  a 
conclusion.  There  must  be  some  semijudicial  deter- 
mination as  to  what  type  of  classification  it  would 
be  put  in. 

The  Court:     The  objection  is  overruled. 

A.  Under  the  regulations  of  the  War  Depart- 
ment the  determination  as  to  the  classification  of 
the  contract  is  fixed,  of  course,  first  of  all,  and  the 
Secretary  of  War,  the  Undersecretary  of  War,  the 
commanding  generals  of  the  various  service  com- 
mands and  the  commanding  general  of  each  post  or 
station,  may  determine  under  the  army  regulations 
whether  a  contract  should  be  classified  and  the 
character  of  the  classification. 

Q.     How  has  this  contract  been  classified? 

Mr.  Sandvig:     Objection. 

The  Court:     The  objection  is  overruled. 

A.     This  contract  has  been  classified   as   secret. 

Q.  Are  you  familiar  with  the  contract  between 
the  E.  I.  du  Pont  de  Nemours  Company  and  the 
Olympic  Commissary  Company?  A.     I  am. 

Q.  Did  you  have  anything  to  do  with  the  nego- 
tiation of  that  contract? 

A.  I  had  nothing  to  do  with  the  negotiation 
of  it.  [107] 

Q.  How  many  times  have  you  read  that  contract, 
just  roughly  speaking? 

A.  The  contract  was  referred  to  the  command- 
ing officer  of  the  Manhattan  Engineer  District  for 
his  review  prior  to  its  approval,  and  at  that  time 
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I  reviewed  the  contract  and  recommended   it   for 

approval. 

Q.  Have  you  read  that  contract  a  number  of 
times  or  not?  A.     Yes,  sir. 

Q.     Are  3^ou  familiar  with  its  provisipns? 

A.     I  am. 

Q.  Do  you  know  of  your  own  knowledge  whether 
or  not  the  Secretary  of  AVar  and  the  Under- 
secretary of  War  of  the  United  States  approved 
the  classitication  ? 

Mr.  Sandvig:  I  object  to  that  as  calling  for  a 
conclusion  of  the  witness.  The  declaration  of  the 
Secretary  of  War  would  be  the  best  evidence. 

The  Court:     The  objection  is  overruled. 

Q.  Of  the  Government  and  the  du  Pont  com- 
pany contract? 

A.  This  particular  contract  under  our  regula- 
tions was  required  to  be  presented  to  the  Secretary 
of  War  or  the  Undersecretary  of  War  for  his 
approval.  It  was  presented  to  him.  The  contract 
bears  his  signature  of  approval,  which  approval 
goes  to  the  form  of  the  contract — the  contents  of 
the  contract — its  classification,  and  all  other  matters 
pertaining  to  the  document.  [108] 

The  Court:  You  said  the  Secretary  of  War  or 
the  Undersecretary  of  War.  Which  one  do  you 
mean? 

A.  The  Undersecretary  of  War  acts  on  all  mat- 
ters relating  to  contracts. 

The  Court:  Who  was  Undersecretary  of  War 
at  that  time? 
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A.     The  Undersecretary  was  Robert  Patterson. 

Q.  (Mr.  Erickson  resuming)  :  Going  to  the  con- 
tract between  the  E.  I.  du  Pont  de  Nemours  Com- 
pany and  the  Olympic  Commissary  Company,  will 
you  give  the  category  that  contract  falls  into, 
whether  or  not  it  is  secret  or  restricted? 

Mr.  Sandvig:     The  same  objection. 

The  Court:     The  objection  is  overruled. 

A.  That  contract  falls  into  the  classification  of 
a  restricted  contract. 

Q.     What  do  you  mean  by  a  restricted  contract? 

A.  A  restricted  contract  is  a  form  of  a  secret 
contract.  The  difference  between  secret  and  re- 
stricted governs  the  handling  of  the  contract,  the 
people  who  are  authorized  to  see  it,  and  the  manner 
in  which  it  has  to  be  transported  and  mailed,  and 
matters  of  more  or  less  of  an  administrative  char- 
acter, and  the  handling  and  the  performance  of  it. 
A  restricted  contract  is  not  quite  so — the  procedure 
is  not  quite  so  restricted  as  a  secret  contract.  A 
secret  contract  cannot  be  shown  to  persons  or  even 
employees  of  the  Government  who  do  not  have 
some  part  to  [109]  play  in  the  performance  of  it, 
and  then  it  is  the  practice  usually  to  confine  their 
information  to  only  such  portions  of  it  as  are 
necessary  in  the  performance  of  their  particular 
duties.  A  restricted  contract  can  be  handled  by 
any  employee  of  the  Government.  The  primary 
thing  to  be  accomplished  under  a  restricted  contract 
is  to  prevent  its  being — any  information  in  connec- 
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tion  with  it  being  furnished  to  the  press  or  pub- 
licized in  any  manner,  shape  or  form. 

Mr.  Sandvig:  A  restricted  contract  can  be  han- 
dled by  any  employee  of  the  Government? 

A.     Yes,  sir. 

Mr.  Sandvig:  Including  the  judges  of  the  Dis- 
trict Courts'? 

A.  You  are  asking  me  a  close  question.  It  can 
be  explained  to  and  handled  by  anyone  who  has  a 
function  to  perform  in  the  performance  of  it. 
Whether  that  would  include  the  Federal  Judge,  I 
do  not  know.  However,  I  do  not  think  I  would 
hesitate  to  show  the  judge  the  contract  if  he  wants 
to  see  it. 

Q.  (Mr.  Erickson  resuming)  :  It  is  not  permis- 
sible to  show  any  of  those  classifications  of  contracts 
to  the  general  public?  A.     That  is  right. 

Q.  Now^  directing  your  attention  to  the  contract 
between  the  United  States  and  the  E.  I.  du  Pont 
de  Nemours  Company  [110]  for  the  construction  of 
the  Hanford  Engineer  Works,  on  w^hat  date  was 
that  contract  entered  into.   Colonel? 

A.  The  Olympic  Commissary  Company  con- 
tract? 

Q.     No ;  the  contract  with  the  du  Pont  company. 

A.  The  letter  contract  was  issued  October  3, 
1942.  The  formal  contract  was  dated  November  6, 
1943. 

Mr.  Sandvig:  May  the  record  show  the  witness 
is  now  referring  to  one  of  the  original  contracts  in 
his  testimony? 
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Mr.  Erickson:     Yes. 

The  Court:     Yes. 

Q.  You  say  the  contract  with  the  du  Pont  com- 
pany was  entered  into  on  October  3,  1942'? 

A.  That  was  a  letter  contract.  In  contracting 
for  large  projects  of  this  kind,  it  has  been  cus- 
tomary during  the  war  to  start  the  contract  off 
with  a  letter  contract,  which  is  merely  an  order 
to  a  contractor  that  the  Government  will  place  a 
contract  with  him  for  certain  work,  and  that  he 
will  proceed  immediately  to  start  with  his  prepara- 
tions for  the  performance  of  that  work,  and  that 
letter  provides  a  formal  contract  will  be  entered 
into  as  soon  as  the  data  and  information  are  suf- 
ficiently accumulated  to  do  so. 

Q.     The  formal  contract  was  entered  into  later? 

A.     Yes,  sir.  [Ill] 

The  Court:     November  6,  did  you  say? 

A.  November  6,  1943.  They  were  operating 
under  a  contract  in  the  meantime,  but  it  was  a  letter 
contract. 

Q.  (Mr.  Erickson  resuming)  :  Now  the  contract 
between  the  E.  I.  du  Pont  de  Nemours  Company 
and  the  Olympic  Commissary  Company  was  entered 
into  at  what  time,  Colonel — on  what  date? 

A.     March  25,  1943. 

Q.  Now  directing  your  attention  to  the  original 
contract  between  the  United  States  Government 
and  the  E.  I.  du  Pont  de  Nemours  Company,  what 
provision  is  made  in  that  contract  about  property 
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used  in  the  prosecution  of  the  work  on  the  Hanford 

Engineer  Works? 

Mr.  Sandvig:  I  object  to  that  as  not  being  the 
best  evidence.  The  witness  has  the  contract  before 
him.  They  have  opened  the  doors  now,  and  the 
contract  is  no  doubt  admissible.  He  has  been  using 
it  for  evidence,  and  certainly  the  contract  is  the 
best  evidence.  No  matter  how  good  a  lawyer  he 
may  be,  we  might  disagree  on  its  interpretation. 
The  contract  itself  is  the  best  evidence. 

The  Court:     The  objection  is  overruled, 

Mr.  Sandvig:  The  last  time  I  was  accused  of 
not  objecting  to  something,  but  I  want  this  objection 
to  go  to  all  this  testimony.  I  thought  I  was  object- 
ing until  I  was  getting  to  be  a  pest.  May  it  be 
understood  my  objection  [112]  goes  to  all  this  tes- 
timony ? 

The  Court:  The  objections  you  made  during  the 
previous  testimony  go  to  all  the  testimony  relating 
to  the  contract,  and  your  objection  that  it  is  not 
the  best  evidence  is  overruled,  for  the  reasons  I 
stated  in  my  opinion.  You  do  not  need  to  object, 
if  you  can  resist  the  temptation  to  do  so,  and  you 
may  desist  from  making  the  objection.     Go  ahead. 

A.  I  do  not  know  that  I  understand  your  ques- 
tion. 

Q.  What  provision  does  the  contract  contain 
about  the  title  to  the  property,  the  personal  prop- 
erty, machinery  and  equipment,  and  all  things  used 
by  the  du  Pont  company  in  the  prosecution  of  the 
work  on  the  Hanford  Engineer  Works? 
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A.  Under  the  du  Pont  contract  the  Government 
either  furnishes  or  reimburses  the  du  Pont 

Mr.  Sand^dg:     I  did  not  get  that. 

The  Court:  Either  furnishes  or  reimburses  du 
Pont. 

A.  — for  all  property,  materials  and  supplies  of 
whatever  nature  purchased  or  furnished  for  the 
performance  of  the  work,  with  the  exception  of 
certain  equipment  that  du  Pont  is  authorized  to 
furnish,  for  which  they  are  reimbursed  on  a  rental 
basis. 

Q.  Do  you  know  what  equipment  the  du  Pont 
company  furnishes  for  which  it  is  to  be  reimbursed 
on  a  rental  basis'? 

A.  I  do  not  know  exactly  what  property  they 
furnish.  It  was  [113]  contemplated  that  they  might 
furnish  certain  processing  equipment,  and  possibly 
some  construction  equipment.  How  much  they  ac- 
tually furnished  I  do  not  know. 

Q.  What  provision  does  the  contract  contain 
about  the  title  to  the  personal  property  that  is  used 
on  the  job  by  the  du  Pont  company? 

A.  The  contract  provides  that  all  property,  sup- 
plies and  materials  wdiich  are  purchased  by  du 
Pont,  and  for  which  they  are  reimbursed  under 
the  contract,  will  vest  in  the  United  States  upon  its 
delivery  at  the  site  of  the  work,  or  such  other 
place  as  the  contracting  officer  may  direct. 

Mr.  Sandvig:  In  other  words,  it  is  the  property 
of  the  du  Pont  company  until  such  time  as  it  is 
delivered  ? 
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A.     I  suppose  it  would  be  technically. 

Q.  (Mr.  Erickson  resuming) :  How  are  pur- 
chases made  by  the  du  Pont  company  and  paid  for 
by  the  United  States.    AVill  you  explain  that? 

A.     How  they  are  made? 

Q.  Yes.  Explain  what  the  contract  provides  in 
that  regard. 

A.  The  contract  provides  that  du  Pont  will 
make  all  purchases  and  do  all  procuring  under  the 
regulations  of  the  War  Department,  which  require 
some  competititon,  and  the  du  Pont  company  will 
place  its  own  orders  for  the  purchase,  and  that 
the  materials  will  be  delivered  at  such  and  such 
a  place.  After  they  are  delivered  the  materials 
are  [114]  paid  for  by  du  Pont  from  a  fund  which 
has  been  furnished  to  du  Pont  by  the  Government. 

The  Court:     A  revolving  fund? 

A.  A  revolving  fund.  The  contract  provides 
that  all  this  work  will  be  done  without  any  expense 
or  cost  or  liability  of  any  nature,  shape  or  form 
to  the  du  Pont  people,  and  with  the  understanding 
and  agreement  that  all  monies  required  in  financing 
the  project  will  be  furnished  in  advance  by  the 
Government.  These  monies  are  furnished  by  the 
Government  to  du  Pont.  They  are  placed  in  a 
special  fund,  which  we  call  a  revolving  fund,  and 
all  vouchers  which  are  payable  by  du  Pont  are 
paid  from  this  fund.  Likewise  under  the  contract 
du  Pont  is  required  to  make  all  collections  of  all 
monies  due  the  Government  in  the  operation  of  the 
project,  and  those  monies  when  collected  are  re- 
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quired  to  be  put  in  this  fund.  That  is  why  it  is 
called  a  revohdng  fund.  The  Government  puts  in 
the  money  to  make  it  current,  and  the  du  Pont 
company  collects  money  and  puts  it  in  the  fund, 
and  that  goes  on. 

Q.  What  does  the  contract  pro\^de  about  addi- 
tions to  the  fund  if  the  fund  should  run  short  *? 

A.  After  the  fund  reaches  a  certain  level  the 
Government  makes  du  Pont  another  advance,  and 
that  is  deposited  in  the  revolving  fund. 

Q.  Does  the  contract  provide  that  the  du  Pont 
company  shall  [115]  advance  any  of  its  own  money, 
or  arrange  for  any  money  from  any  other  source 
than  the  Government  in  the  project  of  the  Hanford 
Engineer  Works?  A.     Not  at  all. 

Q.  What  does  the  original  contract  provide  with 
reference  to  subcontracts,  such  as  the  contract  with 
the  Olympic  Commissary  Company? 

A.  It  provides  that  du  Pont  will  furnish  all 
facilities  for  the  project,  including  commissary 
mess  halls,  hospitals,  and  various  other  facilities, 
and  it  provides  with  the  consent  of  the  contracting 
officer  du  Pont  may  secure  the  services  of  any  third 
person  for  the  performance  of  any  part  of  its 
functions,  which  would  include  the  operation  of 
mess  halls,  dormitories,  cafeterias,  and  so  forth. 

Q.  Now  what  does  the  contract  pro\dde  between 
the  du  Pont  company  and  the  Olympic  Commis- 
sary Company  about  the  furnishing  of  food  to  the 
workers  on  the  project? 
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Mr.  Sandvig:  I  want  to  make  a  special  objec- 
tion on  that.  You  are  now  referring  to  the  Olympic 
Commissary  Company's  contract  with  the  du  Pont 
company  ? 

Mr.  Erickson:     Yes. 

Mr.  Sandvig:  I  object  to  that  as  being  hearsay 
and  a  conclusion  of  the  witness,  and  that  the 
Olympic  Commissary  Company's  contract  would  be 
the  best  evidence.  The  witness  himself  has  testified 
it  is  a  restricted  [116]  contract,  and  it  is  available 
to  all  the  employees  of  the  United  States.  I  sup- 
pose it  has  even  been  showTi  to  counsel  for  the 
Government. 

Mr.  Erickson:  No;  it  has  not  been  shown  to 
counsel  for  the  Government.     I  can  state  that. 

Mr.  Sandvig:  I  am  not  curious  to  read  the  con- 
tract, but  this  is  merely  a  restricted  contract.  Cer- 
tainly the  Court  should  have  it  available  to  him 
to  read  and  study.  Otherwise  we  will  convict  this 
man  on  the  conclusions  of  this  witness. 

The  Court:  In  the  light  of  the  Colonel's  state- 
ment that  the  restricted  contract  would  be  open 
for  me  to  examine,  subject  to  the  restriction  that 
if  I  did  examine  it  my  comment  on  it  would  be 
limited  exclusively  to  the  conclusions  I  draw  from 
it,  and  not  make  a  statement  of  fact  of  what  it 
contains,  I  think  the  objection  is  well  taken,  unless 
the  witness  states  he  feels  it  would  be  impossible 
to  permit  me  to  examine  it.  I  have  no  desire  to 
examine  it  particularly. 
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Q.  Can  you  leave  the  contract,  or  do  you  have 
to  take  it  with  you  ? 

The  Court:  If  I  examined  it,  I  would  take  the 
time  right  now. 

Q.  If  you  have  any  objection  to  the  Court  ex- 
amining it,  you  may  say  so.  Colonel.  [117] 

A.  I  think  it  comes  within  my  authority  to  per- 
mit the  Court  to  examine  the  contract,  and  I  am 
perfectly  willing  to  do  so. 

The  Court:     The  Olympic  contract*? 

A.     Yes,  sir. 

Q.  (Mr.  Erickson)  :  How  long  a  contract  is 
that? 

A.  Or  I  think  I  can  quote  any  paragraph  out 
of  the  contract  that  relates  to  the  matter  you  w^ant 
to  get  information  on. 

Q.  Probably  it  would  aid  the  Court  if  you  would 
mark  those  paragraphs  which  are  applicable,  and 
let  the  Court  read  the  contract. 

A.     It  is  not  a  very  lengthy  contract. 

The  Court:  You  may  go  ahead,  with  the  under- 
standing when  you  get  through  I  will  examine  the' 
whole  contract,  with  the  purpose  of  seeing  whether 
or  not-  there  is  anything  else  in  the  contract  which 
would  negative  the  conclusions  you  draw  from  the 
contract,  or  the  quotations  you  give  from  the  con- 
tract. With  that  understanding  I  shall  overrule 
the  objection. 

Q.    ;. You  may  answer. 

A.  The  contract  provides  that  the  Olympic 
Commissary  Company  will  perform  the  service  of 
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procuring-  food  and  operating  the  mess  halls,  wliich 
was  required  of  the  du  Pont  company  under  their 
contract,  and  the  contract  provides  for  the  same 
procedure  in  purchasing  and  inspection  and  pay- 
ments. [118] 

The  Court:  As  between  the  du  Pont  company, 
and  the 

A.    And  the  United  States. 

The  Court:  How  does  the  Commissary  company 
get  into  this  revolving  fund?  Does  the  du  Pont 
company  set  up  a  revolving  fund  for  the  Commis- 
sary company? 

A.  The  Commissary  company's  contract  pro- 
vides the  Commissary  company  will  furnish  all 
personnel  necessary  to  operate  these  mess  halls,  and 
they  w^ill  do  all  the  procuring  of  supplies  in  the 
purchase  and  serving  of  food.  It  provides  the 
du  Pont  company  may  furnish  to  the  Olympic 
Commissary  Company 

Mr.  Sandvig:     May  furnish? 

A.  Yes;  may  furnish  an  advance  of  funds 
similar  to  that  which  the  Government  advances  to 
the  du  Pont  company,  from  which  it  will  make 
payments  of  all  costs  of  procuring  food,  and  its 
operation.  I  understand  that  the  contract  required 
the  furnishing  by  the  Olympic  Commissary  Com- 
pany of  a  bond,  satisfactory  to  the  du  Pont  com- 
pany, to  cover  the  use  of  this  fund,  and  I  am 
informed  they  never  did  furnish  a  bond  satisfac- 
tory to  du  Pont,  and  that  as  a  matter  of  prac- 


156  Richard  Roland  Haugen  vs. 

(Testimony  of  Lt.  Col.  Ealph  G.  Cornell.) 
tice  they  made  a  purchase  of  food  or  materials, 
supplies,  and  so  forth,  and  submitted  their  voucher 
for  reimbursement,  and  from  that  paid  their 
various  suppliers.  That  is  my  understanding  of 
how  it  was  done.  The  contract  itself  did  not  con- 
template the  [119]  Olympic  Commissary  Company 
would  use  any  of  their  funds  in  the  performance  of 
their  work.  The  contract  itself  is  in  the  nature 
of  a  contract  for  services.  They  were  to  furnish 
the  personnel  and  the  experts  and  people  to  run 
the  commissary,  and  the  Government  paid  all  costs 
of  running  it. 

Q.  What  provision  was  made  in  that  contract 
about  the  title  of  the  food  that  was  purchased  for 
use  in  the  mess  halls? 

A.  It  is  the  same  paragraph  that  appears  in  the 
du  Pont  contract.  I  would  be  ver}^  glad  to  read 
that. 

Q.     Do  you  think  you  can  read  that  paragraph? 

A.     Yes,  sir. 

Q.     Will  you  read  it? 

A.  "Title  to  all  materials,  tools,  machinery, 
equipment  and  supplies  furnished  by  the  subcon- 
tractor hereunder,  for  which  the  subcontractor 
shall  be  entitled  to  reimbursement  under  Article 
2 — "  Article  2  has  to  do  with  reimbursement  of 
cost — "shall  vest  in  the  Government  on  delivery 
at  the  plant  or  at  such  point  or  points  as  the  con- 
tracting officer  may  designate,  on  approval  in  writ- 
ing, provided,  that  the  right  of  final  inspection  and 
acceptance   or   rejection   of   such   materials,    tools, 
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machinery,  equipment  and  supplies,  at  such  place 
or  places  as  he  may  designate  in  writing,  is  reserved 
to  du  Pont." 

Mr.  Sandvig:     Will  you  read   that   last   again? 

A.     About  inspection"? 

Mr.  Sandvig:     Yes. 

A.  "Provided,  that  the  right  of  final  inspection 
and  acceptance  or  rejection  of  such  materials,  tools, 
machinery,  equipment  and  supplies,  at  such  place 
or  places  as  he  may  designate  in  writing,  is  reserved 
to  du  Pont.  Provided,  further,  that  upon  such  final 
inspection  the  subcontractor  shall  be  given  notice 
of  acceptance  or  rejection,  as  the  case  may  be.  In 
the  case  of  rejection  the  subcontractor  shall  be  sub- 
ject to  removal  of  rejected  property  within  a  rea- 
sonable time.''  That  is  the  standard  provision  of 
all  contracts  of  this  nature. 

Q.  What  provision  is  made  in  the  contract  about 
the  payment  of  labor  used  in  the  mess  halls'? 

A.  The  contract  provides  the  Oljrmpic  Commis- 
sary Company  shall  be  reimbursed  by  du  Pont  for 
all  labor,  the  purchase  of  all  materials  and  the  pur- 
chase of  all  equipment  that  may  be  necessary  to  nm 
the  mess  halls,  with  the  exception  of  certain  equip- 
ment which  the  Olympic  Commissary  Company  were 
themselves  to  furnish,  and  in  connection  with  this 
they  were  paid  a  rental  of  so  much  a  month  by  du 
Pont  for  the  use  of  them. 

Q.  What  provision  does  the  contract  make  in 
the  Olympic  Commissary  contract  about  the  sale  of 
meal  tickets'? 
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A.  The  contract  does  not  itself  go  into  the  de- 
tails of  how  [121]  the  Olympic  Commissary  Com- 
pany are  to  operate  the  mess  halls.  It  does  provide, 
however,  that  they  will  make  collection  of  all  monies 
received  or  due  the  Government,  and  the  pertinent 
paragraph  on  that  reads  as  follows:  "The  subcon- 
tractor shall  pay  to  du  Pont  weekly  for  the  account 
of  the  Government  all  sums  received  by  the  sub- 
constractor  from  the  operation  of  the  facilities.'' 
And  of  course  when  du  Pont  receives  that  it  goes 
into  the  revolving  fund  the  same  as  the  collections 
made  by  du  Pont  itself. 

Q.  What  are  the  provisions  of  the  Olympic  Com- 
missary Company  contract  regarding  any  income 
the  Olympic  Commissary  Company  receives,  as  to 
which  fund  it  shall  go  into. 

A.  The  contract  provides  that  all  funds  collected 
by  them  shall  be  turned  over  to  du  Pont  and  ac- 
counted for  as  Government  fimds.  That  includes 
the  collections  of  any  kind,  shape  or  form,  they 
make. 

Mr.  Sandvig:  Is  there  anything  dealing  with 
that  that  you  could  read?  Can  you  read  that 
paragraph  ? 

A.  The  paragraph  that  covers  it  is  the  para- 
graph I  just  read  a  few  minutes  ago. 

Mr.  Erickson:     You  may  examine. 

A.  It  goes  into  somewhat  of  details.  It  requires 
them  to  take  advantage  of  all  trade  discounts,  re- 
bates, salvages,  commissions,  bonifactions,  and  it 
goes  into  elaborate  [122]  detail  to  show  that  the 
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Olympic  Commissary  Company  must  take  advantage 
of  every  credit  that  the  Government  is  entitled  to, 
and  account  for  that  to  du  Pont  for  deposit  in  the 
Government  revolving  fund. 

Mr.  Erickson:     One  more  question. 

Q.  Under  the  01ymj)ic  Commissary  contract 
what  2)rovision  is  made  in  that  contract  about  title 
to  food  that  is  i^urchased  by  the  Olympic  Commis- 
sary Company? 

A.     I  read  that  paragraph  a  moment  ago. 

Q.  Is  there  any  other  clause  in  the  Olympic 
Commissary  contract  that  would  alter  the  effect  of 
that  clause  in  any  way"?  A.     No. 

Mr.  Erickson :     That  is  all.    You  may  examine. 

Cross  Examination 
By  Mr.  Sandvig: 

Q.  What  classification  do  you  say  the  du  Pont 
contract  is  in*?  A.     That  is  secret. 

Q.     And  the  other  one  is  restricted? 

A.  Yes,  sir.  I  would  be  very  glad  to  show  you 
the  title  page  of  it. 

Q.  I  would  like  to  have  you  open  the  door  so  I 
could  look  at  all  of  it. 

The  Court :  Let  me  see  the  title  page.  I  am  [123] 
familiar  with  Judge  Patterson's  signature.  I  know 
him. 

A.  That  (indicating)  is  the  title  page,  and  that 
is  the  classification,  and  that  is  the  approval  Judge 
Patterson  gave  it,  and  this  is  the  approval  of  the 
Chief  of  Engineers,  and  over  at  the  end  of  it 

The  Court :     Where  is  the  secret  part  of  it  ? 


160  Richard  Roland  Haugen  vs. 

(Testimony  of  Lt.  Col.  Ealph  G.  Cornell.) 

A.  Here  (indicating)  it  is  marked  "'Secret". 
Each  page  is  marked  "Secret". 

The  Court :  I  can  testify  that  that  is  Judge  Pat- 
terson's  signature. 

A.  At  the  end  of  it,  and  I  would  be  very  glad  to 
show  you  the  execution  of  it. 

Mr.  Sandvig :     Yes.    It  is  a  duplicate  original  ? 

A.  Yes,  sir.  I  am  veiy  glad  to  show  you  any- 
thing I  can,  without  being  court  martialed. 

Mr.  Sandvig :     I  will  not  ask  you  to  do  that. 

Q.  (Mr.  Sandvig) :  The  other  one  is  merely  a 
restricted  contract,  available  to  any  employee  of 
the  United  States'? 

A.     That  is  right. 

Q.  There  would  be  an  objection  to  me  seeing 
that? 

A.  In  its  entirety.  I  would  be  very  glad  to  show 
you  any  of  the  administrative  portions,  relating  to 
this  particular  thing. 

Q.  It  would  be  hard  for  me  to  get  at  it,  but  you 
will  let  the  Court  take  it  to  his  chambers  ?  [124] 

A.     Yes,  sir. 

Q.  Now,  as  I  get  it,  there  is  a  fund  set  up  to 
reimburse  the  du  Pont  company  from  the  Govern- 
ment? A.     That  is  right. 

Q.  But  there  is  no  fund  set  up  by  the  Govern- 
ment to  reimburse  the  Olympic  Commissary  Com- 
pany? 

A.  There  is  a  provision  in  the  contract  for  such 
a  fund  to  be  advanced  by  du  Pont  from  their  re- 
^volving  fund  to  the  Olympic  Conimissary  Company, 


United  SUilca  of  A'tn erica  1()1 

(Testimony  of  Lt.  Col.  Ralph  G.  Cornell.) 

under  which  it  operates  the  same  as  the  du  Pont 

company  does. 

Q.  Tlie  Olympic  company  gets  its  compensation 
by  way  of  rent  ? 

A.  They  get  their  compensation  by  a  lump-sum 
payment  of  so  much  a  month  for  their  services. 

Q.  If  they  go  down  and  buy  a  sack  of  sugar  the 
du  Pont  company  owns  that  sack  of  sugar  until 
there  is  an  adjustment  made? 

A.  I  would  say  undei'  the  contract  the  moment  it 
is  deliA^ered  at  the  site  of  the  work  the  title  passes 
to  the  United  States,  regardless  of  whether  the  pur- 
chase is  made  by  an  employee  of  the  Olympic  Com- 
missary Company  or  the  du  Pont  company. 

Q.  Is  there  any  paragraph  of  that  Olympic  Com- 
missary Company  contract  that  you  could  read  as 
to  that? 

A.  Yes;  I  can  read  that,  if  you  would  like  to 
hear  it. 

Q.     Yes. 

A.  That  is  a  standard  form  of  paragraph  that 
is  in  all  con-  [125]  tracts,  and  therefore  I  would 
consider  it  proper  to  read  it:  ''Title  to  all  materials, 
tools,  machinery,  equipment  and  supplies  used  in  the 
construction  or  operation  of  the  plant  for  which  the 
contractor  shall  be  entitled  to  reimbursement  under 
Article  12,  is  vested  in  the  Government  at  the  plant 
or  at  such  point  or  points  as  the  contracting  officer 
may  designate  in  writing,  provided  the  right  of 
final  acceptance  or  rejection  of  such  materials,  tools, 
machinery,  equipment  and  supplies,  at  such  place 
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or  places  as  he  may  designate  in  writing,  is  reserved 
to  the  contracting  officer.  Provided,  further,  that 
upon  such  final  inspection  the  contractor  shall  be 
given  written  notice  of  acceptance  or  rejection  as 
the  case  may  be.  In  the  event  of  rejection  the  con- 
tractor shall  be  responsible  for  the  removal  of  re- 
jected property  within  a  reasonable  time." 

Q.  Do  you  know  the  policy  there  as  to  the — it 
says  "must  be  accepted  by  written  notice."  What 
about  the  Olympic  Conunissary  Company,  is  there 
a  written  notice  of  acceptance  of  that — in  other 
words,  title  passes  to  the  Government  upon  accept- 
ance, as  I  understand  that  contract,  written  ac- 
ceptance ? 

A.  In  cases  where  the  Government  makes  a  final 
inspection  at  the  point  of  delivery  the  contract  pro- 
vides that  form  of  notice.  [126] 

Q.     Written  notice  of  acceptance? 

A.     How  soon  it  is  given  I  do  not  know. 

Q.  If  it  was  rejected  it  would  be  the  property 
of  the  Olympic  Commissary  Company? 

A.  Either  that  or  title  would  revert  back  from 
the  Government.  I  do  not  know  which  way  you 
would  construe  it.    That  is  getting  rather  technical. 

Q.  That  is  what  I  was  afraid  of  in  the  interpre- 
tation of  those  contracts.  Is  there  any  provision 
about  meal  tickets  in  that  contract? 

A.  No,  sir.  The  contract  does  not  go  into  detail 
as  to  how  the  Olympic  Commissary  Company  shall 
operate. 
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Q.  The  reading  of  the  terms  of  the  contract  in 
the  case  of  the  Olympic  Coimnissary  Company  ac- 
cepting some  forged  meal  tickets  they  could  not 
be  reimbursed  for  that,  could  they? 

A.     I  do  not  understand  the  question,  I  guess. 

Q.  The  Olympic  Commissary  Company  gives  out 
meal  tickets.  I  forge  them  and  pass  them,  the  Gov- 
ernment would  not  have  to  stand  that? 

A.  If  you  forged  a  meal  ticket,  it  would  seem  to 
me  if  you  sold  it  and  received  money  for  it,  you  are 
in  possession  of  money  w^hich  is  accountable  to  the 
Government. 

Q.  In  other  words,  they  accept  one  of  the  tickets 
I  gave  them — it  is  forged — would  the  Government 
reimburse  them  for  accepting  the  forged  meal 
ticket?  [127] 

A.  They  certainly  would  not  do  it  if  they  knew 
it  was  forged. 

Q.  I  forge  the  ticket  and  get  meals  on  it,  and  the 
Government  subsequently  finds  out  it  is  forged, 
would  they  reimburse  the  Olympic  Commissary 
Company  for  accepting  the  forged  ticket? 

A.  They  could.  It  would  be  within  the  discre- 
tion of  the  contracting  officer.  If  he  felt  convinced 
the  Olympic  Commissary  Company  acted  in  good 
faith,  it  would  be  within  his  discretion,  I  think. 

Q.  Is  there  anything  in  the  contract  with  re- 
spect to  that? 

A.  No,  sir.  I  base  that  on  general  government 
polic}"  in  the  performance  of  contracts. 
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Q.  The  Government  would  not  have  to  reimburse 
the  Olympic  Commissary  Company  if  they  accepted 
a  bunch  of  forged  tickets'? 

A.  I  do  not  think  they  would  have  to,  but  I  think 
inider  the  general  practice  they  would,  if  they  found 
the  Olympic  Commissary  Company  acted  in  good 
faith,  and  could  not  have  known  of  the  fact. 

Q.  But  they  would  not  be  required  to  do  it, 
would  they? 

A.  I  do  not  think  so.  Of  course,  that  is  purely 
my  opinion.  If  they  refused  to  pay  it,  and  it  was 
taken  to  court,  I  do  not  know  how  the  court  would 
rule.    I  do  not  know  of  any  comparative  case. 

Q.  I  think  that  is  all.  Are  you  going  to  be  here  ? 
I  may  [128]  think  of  something  else. 

A.  Yes,  sir ;  I  can  stay  here  as  long  as  you  would 
like  to  have  me.    I  will  be  here  for  some  time. 

Redirect  Examination 
By  Mr.  Erickson: 

Q.  If  a  meal  ticket  on  the  Olympic  Commissary 
Company  were  forged,  and  the  Olympic  Commissary 
Company  supplied  the  meals  to  the  person  who 
forged  that  ticket,  who  would  lose  on  that  trans- 
action— whom  would  the  loss  fall  upon  ultimately. 

A.     You  mean  instead  of  selling  it  for  money  ? 

Q.  Suppose  a  workman  would  print  the  ticket 
himself,  whom  would  that  loss  fall  upon  ultimately? 

A.  Under  the  procedure  under  which  we  make 
payments  to  contractors  generally 

Mr.  Sandvig :     What  does  the  contract  provide  ? 
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A.  The  contract  does  not  provide  anything  on 
that  point,  becanse  the  contract  does  not  mention 
the  nse  of  meal  tickets,  but  I  would  say  whether  the 
loss  fell  on  the  du  Pont  company  or  the  Govern- 
ment would  depend  on  whether  du  Pont  could  rea- 
sonably be  considered  as  having  knowledge,  or 
should  have  had  knov^dedge,  the  tickets  were  coun- 
terfeitted. 

The  Court:  It  is  just  a  straight  question  of 
agency.  If  the  Colonel's  interpretation  of  this  con- 
tract is  correct,  that  du  Pont  is  the  agent  of  the 
Government,  and  [129]  in  turn  the  Olympic  Com- 
missary Company  is  the  agent  of  the  Government, 
the  question  of  the  liability  of  the  agent  is  one  de- 
pending upon  whether  or  not  he  has  so  conducted 
himself  in  carrying  out  the  obligations  which  the 
agency  imposed  upon  him  that  he  has  met  those 
obligations  in  a  proper  manner.  If  he  was  care- 
less then  he  would  be  liable.  If  he  was  not  careless 
he  would  not  be  liable. 

The  Witness:     That  is  right. 

The  Court:  When  I  was  seventeen  years  old  I 
was  a  hotel  clerk,  and  I  cashed  a  check  for  $5.00.  I 
did  not  think  I  was  careless,  and  I  felt  that  I  was 
justified  in  cashing  the  check,  but  the  hotel  said  I 
had  to  pay  the  $5.00,  and  I  have  never  forgiven 
them  since  that  time,  but  I  had  the  matter  called  to 
my  attention  at  the  age  of  seventeen  years.  I  have 
fretted  about  that  $5.00  ever  since,  and  this  is  the 
same  proposition. 
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Recross  Examination 
By  Mr.  Sandvig: 

Q.  As  I  get  it  then,  the  Olympic  Commissary- 
Company  is  merely  reimbursed,  and  paid  a  rental 
valuation  for  the  use  of  some  of  their  equipment, 
and  they  are  reimbursed — strictly  a  question  of  re- 
imbursement. In  other  words,  they  operate  the 
business,  and  own  the  property,  except  they  are 
reimbursed  ? 

A.  They  do  not  own  any  property,  except  the 
property  they  [130]  furnish  and  are  paid  a  rental 
for.  At  the  time  any  other  property  gets  into  the 
commissary 

Q.  Is  the  Olympic  Commissary  Company  a  pri- 
vate corporation? 

A.  I  will  see.  This  (indicating)  says  it  is  a  con- 
tract between  du  Pont  and  the  Olympic  Commissary 
Company,"  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Illinois,  with  its  prin- 
cipal offices  at  Chicago,  Illinois,  hereinafter  called 
the  sub-contractor." 

Q.     Have  you  read  the  articles  of  incorporation  ? 

A.     No,  sir ;  I  have  not. 

Q.  You  don't  know  whether  they  have  authority 
to  enter  into  such  a  contract  as  this  or  not? 

A.     No,  sir. 

The  Court:     Any  further  questions? 

Mr.  Erickson:     That  is  aU. 

Mr.  Sandvig:     That  is  all. 
(Witness  excused.)  [131] 
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CAPT.  MORTON  K.  BARRETT, 

called  as  a  witness  by  the  Plaintift:',  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Erickson: 

Q.     State  your  name,  please. 

A.     Morton  K.  Barrett. 

Q.  You  are  a  Captain  in  the  United  States 
Army? 

A.  The  reason  I  pause  is  that  I  do  not  know  how 
technically  correct  I  would  have  to  be.  I  am  a 
Captain  in  the  Army  of  the  United  States.  It  is  a 
technical  question. 

Q.     Where  are  you  stationed? 

A.     At  Hanford. 

Q.     What  are  your  duties  there? 

A.     Chief  Project  Auditor. 

Q.  What  are  your  qualifications  for  that  job, 
Captain  ? 

A.  I  have  a  Bachelor's  Degree  in  accounting, 
and  I  have  had  considerable  graduate  work  in  ac- 
counting, a  year  of  teaching  collegiate  accounting, 
three  years  with  one  of  the  largest  accounting  firms 
in  the  country,  and  four  years  on  active  duty  in  the 
auditing  of  fixed-fee  reimbursement  work,  the  last 
two  years  at  Hanford. 
The  Court:     What  was  the  accounting  firm? 

A.     Arthur  Anderson  &  Company. 
Q.     (Mr.  Erickson) :     Are  you  acquainted  with 
the  construction  on  the  project  at  the  Hanford  En- 
gineer Works?  [132] 
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A.  You  mean  the  physical  construction,  what  is 
going  on  ? 

Q.  Yes.  Roughly  speaking,  who  is  in  charge  of 
the  construction,  and  so  forth? 

A.     Yes,  sir.    I  know  that. 

Q.  What  equipment  did  the  E.  I.  du  Pont  de 
Nemours  Company  furnish  on  that  job? 

A.  I  presume  you  refer  to  that  equipment  which 
they  may  have  furnished  on  rental? 

Q.  Yes.  What  equipment  did  they  furnish  on 
rental,  and  what  equipment  was  furnished  by  the 
Government,  just  roughly,  if  you  know? 

A.  The  du  Pont  company  furnished  no  equip- 
ment. The  Government  furnished  a  considerable 
amount  of  government-owned  equipment.  Some 
v/as  leased  from  third  parties,  the  leases  being  be- 
tween the  du  Pont  company  and  the  third  parties, 
the  rentals  being  reimbursable.  That  equipment 
leased  for  construction  work  was  construction  equip- 
ment, such  as  bulldozers,  caterpillar  tractors,  drag 
lines  and  shovels. 

Q.  There  were  no  consumer  goods  like  clothing 
or  food? 

A.     That  was  leased  from  third  parties? 

Q.    Yes. 

A.     No ;  none  of  that  type  of  thing  was  leased. 

Q.  What  equipment  did  the  Olympic  Commis- 
sary Company  furnish  when  they  went  in  down 
there  as  subcontractor? 

A.  They  furnished  a  small  amount,  or  a  small 
percentage,  of  a  [133]  great  variety  of  items.  When 
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1  say  small  percentage,  let  us  say  we  needed  10,000 
sheets  for  the  barracks,  perhaps  the  Olympic  Com- 
missary Company  had  500  on  hand,  and  they  sent 
those  in,  and  the  Olympic  Commissary  Company 
bought  the  others  as  a  reimbursable  item,  and  as  I 
understand  the  title  went  to  the  Government  of 
the  balance  of  the  sheets  they  purchased. 

Q.  Did  the  Government  rent  the  property  the 
Olympic  Commissary  Company  used? 

A.  Yes,  sir.  May  I  go  into  a  little  explanation? 
This  type  of  contract  provides  generally  for  the 
renting  of  equipment  from  the  contractor,  and  in- 
cluded in  the  Olympic  Commissary  contract  there 
was  a  stipulation  they  will  furnish  such  and  such 
equipment,  and  there  is  also  included  in  it  that 
they  are  paid  for  the  rental  of  that  equipment. 

Mr.  Sandvig:  To  keep  the  record  straight,  I 
want  to  object  to  this  testimony. 

The  Court:  I  will  sustain  the  objection,  and 
strike  all  this  last  answer. 

Q.  Now,  Captain,  how  w^as  this  equipment  pro- 
cured as  to  the  Olympic  Commissary  Company  ?  Tell 
how  it  was  procured. 

Mr.  Sandvig:     The  same  objection. 

Mr.  Erickson :  I  submit  he  can  answer  that.  He 
is  an  accountant. 

The  Court:     I  will  overrule  the  objection.  [134] 

A.     Which  equipment? 

Q.  The  equipment  the  Olympic  Commissary 
Company  used  on  the  operation  dow^n  there.  How 
was  it  secured? 
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A.  There  was  that  which  was  supplied  by  the 
Olympic  Commissary  Company.  They  brought  it 
in  from  outside,  and  that  was  rented  from  the 
Olympic  Connnissary  Company,  and,  second,  the 
portion  that  was  procured  other  than  that.  It  came 
in  in  three  different  ways.  Some  of  it  was  Gov- 
ernment-owned, and 

Mr.  Sandvig:  I  want  to  object  to  that.  The 
Court  will  understand  my  objection  goes  to  all  this. 

The  Court:  I  will  sustain  the  objection,  when 
he  says  it  is  government-owned.  He  can  say  the 
Government  brought  it  there,  as  compared  with  the 
Olympic  Commissary  Company  bringing  it  there. 

A.  The  Government  brought  in  some  from  other 
army  posts  operated  by  the  Government.  Second, 
some  of  it,  was  procured  by  the  Olympic  Commis- 
sary Company  on  their  own  purchase  orders,  for 
which  they  paid  their  own  checks,  and  were  reim- 
bursed by  the  Government,  and  lastly  in  some  in- 
stances the  du  Pont  company  followed  the  same 
procedure  and  brought  equipment  in. 

Q.     How  about  the  food  ? 

A.  The  food  was  all  handled  by  the  issuance  of 
Olympic  purchase  orders  and  receiving  invoices  by 
the  Olympic  Com-  [135]  missary  Company,  and  the 
issuance  of  checks  by  the  Olympic  Commissary  Com- 
pany, and  reimbursement  by  the  Government. 

Mr.  Sandvig:     The  same  objection. 

Q.  How  was  payment  made*?  Trace  the  me- 
chanics of  payment  for  the  food. 
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A.  First  the  Olympic  Commissary  Company 
would  ascertain  the  need  of  some  particular  item  of 
food.  If  that  requirement  exceeded  $2,000.00  they 
requested  permission  of  our  office  to  make  that  pro- 
curement. If  the  jmrticular  procurement  was  under 
$2,000.00  that  advance  or  prior  approval  was  not 
necessaiy.  However,  after  obtaining  approval  on  a 
larger  procurement  from  our  office,  the  Olympic 
Commissary  Company  would  contact  the  vendor  and 
issue  a  purchase  order. 

Mr.  Sandvig:  It  doesn't  make  any  difference 
what  their  procedure  was.  They  may  have  done 
everything  wrong,  but  what  is  material  is  what  the 
terms  and  conditions  were  under  this  contract.  Sup- 
posing they  wanted  to  pay  for  anything  and  every- 
thing. 

The  Court:  As  far  as  I  am  concerned,  you  are 
right;  but  if  the  Government  wants  to  make  a  rec- 
ord they  may  do  it.  I  do  not  think  it  is  material. 
The  Colonel  testified  the  Government  entered  into 
a  contract  with  du  Pont,  in  which  it  employed  du 
Pont  for  the  service  that  it  would  render,  and  in 
that  contract  the  Government  authorized  the  [136] 
du  Pont  company  to  sublet  a  portion  of  that  con- 
tract, and  in  conformity  with  that  provision  of  the 
contract  between  the  Government  and  the  du  Pont 
company,  the  du  Pont  company  did  sublet  a  por- 
tion of  the  contract  to  the  Olympic  Commissary 
Company.  This  is  not  a  charge  of  receiving  food 
from  the  Government.  It  is  a  charge  of  attempt- 
ing to   defraud   the   Government.     The   testimony 
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went  in  in  the  previous  hearing,  and  I  did  not  think 
at  that  time,  standing  alone,  it  would  be  sufficient, 
and  I  do  not  see  that  it  has  any  value.  If  there  was 
a  jury  here  I  would  not  let  you  lout  it  in.  I  will  not 
pay  any  attention  to  it.  If  you  want  to  put  it  in, 
over  the  objection,  you  may  do  so.  I  think  you 
have  it  already  in  the  record. 

Mr.  Erickson:  Yes,  in  thinking  back  over  Mr. 
Riggin's  testimony,  I  think  it  is  in,  and  I  will  with- 
draw the  question.    That  is  all  the  questions  I  have. 

Mr.  Sandvig:     I  have  no  cross  examination. 
(Witness  excused.) 

Mr.  Erickson:     We  will  rest. 
The  Court:     I  will  take  a  little  time  now  to  look 
over  the  contract. 

(After  a  short  recess  the  trial  was  resumed 
as  follows,  to- wit:) 

The  Court:  Will  you  come  forward  again. 
Colonel?  [137] 


LT.  COL.  RALPH  C.  CORNELL, 

recalled  as  a  witness  for  the  Plaintiff,  further  testi- 
fied as  follows: 

The  Court :  I  will  state  that  I  have  examined  the 
contract  which  Col.  Cornell  has  handed  me,  which 
he  has  described  as  a  subcontract  between  the  du 
'Pont  company  and  the  Olympic  Commissary  Com- 
pany. I  find  nothing  in  it  which  would  in  any  w^ay 
negative  the  testimony  of  Col.   Cornell  as  to  the 
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construction  of  the  contract.  There  are  three  mat- 
ters in  the  contract  which  I  would  like  to  call  to  the 
attention  of  the  witness,  concerning  which,  if  he 
wishes,  he  can  testify.  That  is  Article  5,  Article 
14,  and  the  signature  on  the  bottom  of  page  17 
(handing  contract  to  witness). 

Witness:  Article  5  is  the  standard  form  of  ar- 
ticle which  goes  into  all  government  contracts.  I 
had  better  take  a  look  at  this  to  see  if  it  has  been 
altered  or  changed  any.  That  is  the  standard  form 
that  goes  into  all  time  government  contracts.  As  a 
matter  of  fact,  it  should  not  have  been  included  in 
this  contract.  We  do  not  include  it  usually  in  sub- 
contracts. For  your  information,  do  you  want  some- 
thing about  the  purpose  of  it,  or  the  operation  of  it  ? 

The  Court:  No.  Have  you  any  objection  to  dis- 
cussing it  here? 

Witness:     No,  sir. 

The  Court :  It  seems  to  me  it  gave  to  the  Under- 
secretary the  power  to  decide  disputes.  [138] 

Witness:     That  is  right. 

The  Court:  What  does  it  provide  in  reference 
to  disputes? 

Witness :  It  provides  in  the  event  the  contractor 
and  the  contracting  officer  cannot  agree  upon  some 
dispute  which  arises  imder  the  contract,  such  as 
whether  or  not  the  contractor  is  entitled  to  a 
greater  pajrment  than  the  contracting  officer  thinks 
the  contractor  should  have,  or  whether  the  contrac- 
tor thinks  that  some  work  is  not  within  the  scope 
of  the  contract,  or  any  other  such  dispute  that  they 
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went  in  in  the  previous  hearing,  and  I  did  not  think 
at  that  time,  standing  alone,  it  would  be  sufficient, 
and  I  do  not  see  that  it  has  any  value.  If  there  was 
a  jury  here  I  would  not  let  you  put  it  in.  I  will  not 
pay  any  attention  to  it.  If  you  want  to  put  it  in, 
over  the  objection,  you  may  do  so.  I  think  you 
have  it  already  in  the  record. 

Mr.  Erickson:  Yes,  in  thinking  back  over  Mr. 
Riggin's  testimony,  I  think  it  is  in,  and  I  will  with- 
draw the  question.    That  is  all  the  questions  I  have. 

Mr.  Sandvig:     I  have  no  cross  examination. 
(Witness  excused.) 

Mr.  Erickson:     We  will  rest. 
The  Court:     I  will  take  a  little  time  now  to  look 
over  the  contract. 

(After  a  short  recess  the  trial  was  resumed 
as  follows,  to- wit:) 

The  Court:  Will  you  come  forward  again. 
Colonel?  [137] 


LT.  COL.  RALPH  C.  CORNELL, 

recalled  as  a  witness  for  the  Plaintiff,  further  testi- 
fied as  follows: 

The  Court :  I  will  state  that  I  have  examined  the 
contract  which  Col.  Cornell  has  handed  me,  which 
he  has  described  as  a  subcontract  between  the  du 
Pont  company  and  the  Olympic  Commissary  Com- 
pany. I  find  nothing  in  it  which  would  in  any  way 
negative  the  testimony  of  Col.   Cornell  as  to  the 
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construction  of  the  contract.  There  are  three  mat- 
ters in  the  contract  which  I  would  like  to  call  to  the 
attention  of  the  witness,  concerning  which,  if  he 
wishes,  he  can  testify.  That  is  Article  5,  Article 
14,  and  the  signature  on  the  bottom  of  page  17 
(handing  contract  to  witness). 

Witness:  Article  5  is  the  standard  form  of  ar- 
ticle which  goes  into  all  government  contracts.  I 
had  better  take  a  look  at  this  to  see  if  it  has  been 
altered  or  changed  any.  That  is  the  standard  forai 
that  goes  into  all  time  government  contracts.  As  a 
matter  of  fact,  it  should  not  have  been  included  in 
this  contract.  We  do  not  include  it  usually  in  sub- 
contracts. For  your  information,  do  you  want  some- 
thing about  the  purpose  of  it,  or  the  operation  of  it  ? 

The  Court:  No.  Have  you  any  objection  to  dis- 
cussing it  here? 

Witness:     No,  sir. 

The  Court :  It  seems  to  me  it  gave  to  the  Under- 
secretary the  power  to  decide  disputes.  [138] 

Witness:     That  is  right. 

The  Court:  What  does  it  provide  in  reference 
to  disputes'? 

Witness :  It  provides  in  the  event  the  contractor 
and  the  contracting  officer  cannot  agree  upon  some 
dispute  which  arises  under  the  contract,  such  as 
whether  or  not  the  contractor  is  entitled  to  a 
greater  payment  than  the  contracting  officer  thinks 
the  contractor  should  have,  or  whether  the  contrac- 
tor thinks  that  some  work  is  not  within  the  scope 
of  the  contract,  or  any  other  such  dispute  that  they 
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cannot  agree  upon,  it  may  be  appealed  by  the  con- 
tractor, within  a  stated  time,  to  the  Secretary  of 
War,  and  the  Secretary  of  War  has  created  a  Con- 
tract Appeals  Board,  before  which  the  contractor 
can  appear  and  state  his  case  and  set  forth  his 
claim,  if  it  is  based  upon  a  disputed  question  of 
fact,  and  the  Secretary  of  War  can  make  a  decision, 
which  as  to  the  facts  of  the  dispute  is  final  and 
conclusive. 

The  Court:     As  to  14? 

Witness:  I  might  say  I  do  not  know  why  this 
article  was  included  in  this  contract,  but  it  is  not 
customary  to  put  it  in  the  subcontract.  In  that  kind 
of  a  contract  we  usually  put  in  a  provision  that  if 
the  contractor  and  the  subcontractor  cannot  agree, 
the  dispute  shall  be  [139]  referred  to  the  contract- 
ing officer,  and  his  decision  shall  be  final.  Article  14 
is  a  paragraph  on  renegotiation.  That  again  is  a 
standard  form  of  paragraph,  which  is  included  in 
all  government  contracts  and  subcontracts,  and 
which  makes  it  subject  to  renegotiation  by  the  Sec- 
retary of  War  or  by  any  agency  he  sets  up  to  de- 
termine whether  the  contractor  has  made  an  ab- 
noi:mal.  pi'ofit  or  an  excessive  profit  in  the  handling 
of  the  war  contract.  In  other  words,  that  would 
mean  that  this  contractor  could  be  required  to  come 
in  and  appear  before  a  renegotiation  board,  set  up 
by  the  Secretary  of  War,  and  submit  all  financial 
data  relative  to  the  corporation,  such  as  the  amount 
of  capital  stock,  the  amount  of  money  received  gen- 
erally from  noncontract  business,  and  the  amount 


United  States  of  America  175 

(Testimony  of  Lt.  Col.  Kalph  C.  Cornell.) 
of  money  received  from  the  contract  business,  and  a 
financial  statement  to  show  the  actual  cost  on  the 
government  business,  and  the  profit,  and  they  deter- 
mine whether  the  contractor  received  an  uncon- 
scionable profit,  and,  if  so,  under  the  law  the  con- 
tractor is  required  to  refund  a  certain  amount  of  it 
back  to  the  Government.    The  other  one  is 

The  Court :     At  the  bottom  of  page  17. 

Witness :  '^To  be  executed  by  the  contracting  of- 
ficer who  executed  the  principal  contract  named 
herein,  or  his  successor  or  his  duly  authorized 
representative."  [140] 

The  Court:     I  am  referring  to  the  approval. 

Witness:  Yes,  sir.  The  approval  is  required  of 
the  contracting  officer  in  all  subcontracts,  and  this 
is  in  the  same  category.  Under  the  terms  of  those 
contracts  they  have  to  be  approved  by  the  con- 
tracting officer  who  signed  the  original  contract, 
which  was  the  District  Engineer  here,  or  by  his 
successor,  if  he  has  been  replaced,  or  by  his  author- 
ized representative.  In  view  of  the  fact  that  the 
District  Engineer  is  situated  a  long  distance  from 
here,  he  has  designated  Col.  F.  T.  Mathias  as  his 
duly  authorized  representative  to  handle  matters 
of  this  kind  here,  and  to  act  for  him  in  all  other 
matters  relating  to  the  performance  of  these  con- 
tracts. 

The  Court:     Did  he  approve  it? 

Witness:  Col.  Mathias  approved  this  contract, 
but  he  did  not  approve  it  until  after  he  had  sub- 
mitted it  to  the  District  Engineer,  and  the  District 
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Engineer  referred  it  to  the  legal  staff  for  review, 
and  its  recommendation,  and  then  it  was  sent  back 
to  Col.  Mathias,  and  this  is  his  signature. 
The  Court:     That  is  all  I  have. 
(Witness  excused) 

Mr.  Sandvig:     We  rest. 

Mr.  Erickson:     That  is  all. 

The  Court:  Do  you  want  to  argue  this  question 
again?  [141] 

Mr.  Sandvig:     Yes. 

The  Court:     One-thirty. 

(A  recess  was  then  had  to  the  hour  of  1:30 
p.  m.,  of  said  day,  at  which  time,  all  parties 
being  present  as  heretofore,  Mr.  Sandvig  pre- 
sented argument  on  behalf  of  the  defendant 
to  the  Court,  and  the  Court  thereupon  rendered 
the  following  Oral  Decision,  to-wit) 

ORAL  DECISION  BY  THE  COURT: 

The  Court :  I  am  in  full  accord  with  Mr. 
Sandvig 's  statement  that  this  case  is  unique.  It  is 
unique  in  practically  all  of  its  phases,  and  because 
it  is  unique,  and  several  questions  have  arisen 
which  are  practically  questions  of  first  impression, 
so  far  as  any  court  is  concerned,  without  in  any 
way  indicating  any  doubt  in  my  own  mind  as  to 
the  correctness  of  the  conclusions  I  have  reached, 
I  will  say  that  I  hope  the  defendant  is  able  and 
willing  to  prosecute  an  appeal  in  this  case,  and  if 
he  does  I  will  fix  the  bond  in  an  amount  which 
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will  enable  him  to  appeal  and  remain  at  li])erty. 
I  do  not  think  a  $500.00  bond  is  sufficient.  I  will 
fix  it  at  $1,000.00. 

Mr.  Sandvig:  It  was  $200.00,  and  he  is  here  on 
a  $100.00  bond. 

The  Court:  Well,  I  would  fix  the  bond  at 
$1,000.00,  [142]  in  the  event  he  wants  to  appeal. 

Now  the  case  was  presented  first,  as  I  remember 
it,  and  we  tried  it  the  evening  of  October  5th,  if' 
that  is  the  correct  date,  last  year. 

The  Government  proved,  and  the  defendant  has 
not  attempted  to  deny  the  fact,  that  he  did  cause 
to  be  printed  a  large  number  of  fictitious  commis- 
sary tickets,  which  were  in  such  manner  and  form 
as  to  force  one  to  reach  the  conclusion  that  the 
securing  of  the  printing  of  them  and  the  distribu- 
tion of  them  was  with  the  belief  or  the  hope  that 
they  sufficiently  resembled  the  genuine  commissary 
tickets  that  they  could  be  passed  and  used  with 
the  Olympic  Commissary  Company. 

The  defendant  has  not  attempted  to  contest  that, 
and  I  think  he  is  entitled  to  some  credit  for  the 
fact  he  has  not  taken  the  stand  and  perjured  him- 
self about  it. 

At  the  first  hearing  that  testimony  was  submitted, 
that  stage  of  the  case  was  proved  overwhelmingly. 
The  difficulty  at  the  first  hearing  arose  from  the 
inability  of  the  Government  to  prove  its  allegation 
that  the  Olympic  Commissary  Company  was  an 
agent  of  the  United  States.  The  reasons  behind 
that  difficulty  and  my  conclusions  concerning  it  are 
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outlined  in  the  opinion  which  I  wrote  on  December 
22d,  last  year.  Counsel  has  kindly  referred  to  it 
as  being  a  very  good  statement.  I  appreci-  [143] 
ate  that.  Whether  it  is  good  and  sufficient  or  not, 
at  least  it  was  the  best  I  could  do.  I  do  not  intend 
to  add  to  it  now. 

I  held  then  that  it  was  doubtful  whether  the 
Government  in  a  case  of  this  kind  could  make  use 
of  secondary  evidence  to  prove  the  relationship 
between  the  Olympic  Commissary  Company  and  the 
United  States.  I  held  that  they  had  not  submitted 
the  best  secondary  evidence  that  was  available  to 
them,  and,  therefore,  I  held,  as  the  case  stood  at 
that  time,  that  the  case  must  be  dismissed.  That 
did  not  constitute  a  dismissal. 

It  is  true  that  it  is  a  new  question,  as  is  the 
right  of  the  Grovernment  to  offer  such  secondary 
evidence,  but  it  seems  to  me  the  logic  of  the  situa- 
tion requires  that  I  reach  the  conclusion  that  the 
Government  is  entitled  to  reopen  its  case,  and  pre- 
sent its  best  evidence,  if  it  is  required  to  do  so. 

A  dismissal  of  a  criminal  action  comes  as  the 
result  of  an  order  of  dismissal,  either  a  written 
order  or  a  direction  to  the  Clerk,  with  which  the 
Clerk  complies,  to  make  a  minute  entry  in  the 
record  of  the  court.  Nothing  of  that  kind  was 
done.     I  wrote  an  opinion. 

In  civil  cases  it  is  true  the  appellate  court  has 
held  an  appeal  cannot  be  taken  from  an  opinion. 
They  have  held  that  opinions  are  not  binding  on 
the  Court  in  [144]  making  findings  of  fact  in  civil 
cases. 
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The  jury  returns  a  verdict  of  not  guilty.  Tliat 
does  not  release  the  defendant.  I  have  to  sit  liere 
and  say  that  the  defendant  is  released  and  his 
bond  discharged,  or  he  is  released  from  custody, 
and  the  Clerk  makes  an  entry  of  that  order. 

In  some  more  formal  cases  it  might  be  deemed 
advisable  for  me  to  sign  an  order,  after  the  jury' 
has  returned  a  verdict.  At  least  there  must  be 
some  action  on  the  Court's  part,  and  so  that  here' 
when  I  said  it  must  be  dismissed,  it  seems  to  me 
in  the  logic  of  the  situation  I  would  construe  that 
order  of  dismissal  on  the  facts  as  I  outlined  them 
at  the  time  I  wrote  the  opinion  would  have  to  be 
entered. 

Before  it  was  entered  by  a  formal  written  order 
or  by  an  entry  by  the  Clerk,  the  Government  made 
a  motion  to  reopen  the  case  to  put  in  further 
evidence.  That  motion  was  a  proper  one.  I  gave 
considerable  study  to  the  question  at  the  time. 
Frankly  it  is  not  available  as  an  authority  which 
completely  answers  the  question,  but  there  are 
authorities  which  may  be  used  for  the  purpose  of 
analogy,  and  it  seems  just  plain  logic  requires  that 
conclusion. 

So  now  we  have  the  testimony  of  a  witness  who 
has  seen  the  original  contract,  who  has  had  long 
experience  [145]  as  a  lawyer  and  a  specialized  ex- 
perience in  the  art  of  drawing  and  construing  con- 
tracts. We  have  his  oral  testimony,  which  in  my 
opinion  I  held  was  admissible. 

Under  that  testimony  I  believe  that  the  Govern- 
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ment  has  proved  that  the  OhTiipic  Commissary 
Company  was  an  agency  of  the  United  States. 
Agencies  of  the  United  States  are  necessarily 
limited  in  their  power  to  bind  the  United  States. 
I  doubt  whether  the  United  States  Government  can 
enter  into  a  general  agency  agreement  and  give  to 
any  individual  or  corporation  the  same  broad 
powers  as  an  agent  which  an  individual  can,  but 
the  courts  have  recognized  for  a  long  time  it  is 
possible  for  the  Grovernment  to  establish  individuals 
or  corporations  as  its  agent. 

Here  we  have  an  agency  agreement  with  the  du 
Pont  company,  which  gave  to  the  du  Pont  com- 
pany the  right,  subject  to  strict  supervision  and 
control,  and  to  the  further  restriction  of  approval, 
before  such  subagenc}^  could  be  created. 

Under  this  contract  a  revolving  fund  was  set  up. 
I  do  not  think  even  the  du  Pont  company  or  the 
Olympic  Commissary  Company  would  have  the 
broad  power  of  agency  under  the  du  Pont  contract, 
as  has  been  explained  to  us  by  the  mtness,  or  the 
Olympic  Commissary  Company  contract,  to  bind 
the  United  States  Government  for  every-  [146] 
thing  that  they  might  try  to  do.  They  certainly 
have  the  power  to  bind  the  Government  in  so  far 
as  the  operation  of  this  business  is  concerned,  and 
in  so  far  as  the  funds  which  were  established  by 
the  United  States  for  this  business  by  the  original 
contract  and  the   subcontract   are  concerned. 

Suppose  I  worked  at  the  Olympic  Commissary 
as  a  cook,  and  I  did  not  get  paid,  I  certainly  would 
be  entitled  to  start  a  suit  and  subject  that  fund 
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to  the  obligcition  of  payment,  if  the  fund  was  in 
existence  at  that  time. 

The  witness  has  explained  about  the  contract.  It 
is  clear  that  the  Olympic  Commissary  Company 
received  compensation  in  the  fonn  of  a  fee.  It  wa?? 
simply  employed  at  a  salary  to  operate  this  com- 
missary business,  and  its  salary  was  paid — not' 
directly  but  indirectly — by  the  United  States  Gov- 
ernment. The  Government  had  the  right  to  control 
it,  and  had  the  right  to  settle  disputes  between  the 
Commissary  company  and  the  du  Pont  company. 
It  had  the  right  to  renegotiate  the  contract,  if  it 
felt  that  the  compensation  received  by  the  Olympic 
Commissary  Company  was  unconscionable.  It  was 
subject  at  all  times  to  the  direction  and  control  of 
the  representatives  of  the  Army  Engineers,  so  it 
contained  in  its  limited  scope  all  the  elements  of 
agency.  [147] 

That  brings  us  to  the  next  question,  whether  or 
not  there  was  any  intent  upon  the  defendant's  part 
to  defraud  an  agency  of  the  United  States. 

Every  individual  is  presumed  to  know  the  con- 
sequences of  his  acts,  and  to  intend  to  do  those 
things  which  he  does  do.  There  can  be  no  doubt 
under  the  testimony  here  that  when  this  defendant 
had  these  commissary  tickets  printed  in  the  form' 
they  were,  and  made  the  use  of  them  he  did,  that 
he  intended  to  defraud  somebody.  He  had  the 
intent  to  defraud. 

It  is  equally  clear  he  had  the  intention  of  de- 
frauding the  Olympic  Commissary  Company.  Now 
that  is  the  intent  which  is  necessary.     It  is  not 
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necessary  for  him  to  know  that  the  Olympic  Com- 
missary Company  was  an  agency  of  the  United 
States.  The  Olympic  Commissary  Company  just 
happened  to  be  an  agency  of  the  United  States, 
and  he  intended  to  defraud  this  concern,  which  at 
that  time  and  under  those  circumstances  was  an 
agency  of  the  United  States.  It  seems  to  me  clear 
he  did  it  with  the  intent,  the  clear  intent,  to  defraud 
this  agency  of  the  United  States,  and  as  a  result  of 
his  5cts  he  did  defraud,  to  the  extent  that  the 
tickets  were  passed,  and  he  was  defrauding  the 
United  States. 

And  so  I  will  find  the  defendant  guilty  as  charged 
in  the  indictment  as  to  each  of  the  three  counts. 

Mr.  Sandvig:  Do  you  want  to  pass  sentence 
now  ? 

The  Court:     Yes. 

Mr.  Sandvig:  Your  Honor,  you  have  seen  fit 
to  find  the  defendant  guilty.  I  have  never  known 
the  defendant  except  in  comiection  Avith  this  case. 
They  lived — I  guess  he  was  born  on  the  Coast,  in 
the  State  of  Washington.  He  has  never  been  in 
trouble  at  all  before.  He  never  has  been  convicted 
of  anything,  and  has  always  conducted  himself  as 
a  reputable  citizen.  Whatever  he  may  have  done 
in  connection  with  printing  the  tickets,  I  have  noth- 
ing to  say  about  that.  That  w^as  wrong.  There  is 
no  question  about  that. 

The  Court:  You  make  that  statement,  that  he 
has  never  done  anything  wrong.  Do  you  want  to 
ask  for  a  presentence  investigation  in  this  case? 
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Mr.  Sandvig:     Not    j^articularly,    because    Youi- 

Honor 

The  Court:     Well 


Mr.  Sandvi"*:     He  never  has  been  convicted. 

The  Court :  But  assume  you  believe  that,  and 
assuming-  it  is  true,  are  you  asking  for  probation 
in  this  case? 

Mr.  Sandvig:  I  would  like  to  get  probation.  I 
would  like  to  get  it.  The  very  least  we  can  get. 
He  never  was  in  any  other  trouble,  and  when  he  got 
those  tickets,  Your  Honor  will  remember  it  came  up 
in  the  testimony  they  arrested  him — he  was  going 
to  join  the  army  then.  Whatever  bad  intention  he 
had  formed,  he  was  going  into  the  army.  [149] 

The  Court:  I  do  not  want  to  indicate  anything, 
but  if  a  man  never  has  been  convicted  of  a  crime, 
if  he  wants  a  presentence  investigation  he  is  entitled 
to  it  from  the  Court.  I  do  not  say  I  will  consider 
probation,  but  if  you  want  to  make  an  argument 
for  probation,  you  may  do  so. 

Mr.  Sandvig:     I  would  ask  for  it. 

The  Court:  He  is  entitled  to  that  as  a  matter 
of  right.  It  is  not  in  the  statute,  but  I  will  give 
him  that  right.  If  you  want  to  ask  for  that,  I  will 
put  the  matter  over  for  sentence  until  the  next  time 
I  come  back,  which  will  be  on  the  afternoon  of 
May 

Mr.  Sandvig:     Are  you  going  back  to  Montana? 

Defendant :     Yes. 

Mr.  Sandvig:     You  can  come  back. 

The  Court:     He  will  have  to  come  back  or  he 
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will  not  go.  I  will  fix  it  now,  and  it  will  be  at  2 :00 
o  'clock  in  the  afternoon  of  May  1 ;  but  in  the  mean- 
time  

Mr.  Sandvig:     He  is  still  on  bis  original  bond. 

The  Court:  Mr.  Kurz  is  here,  and  you  can  see 
him,  and  you  will  have  to  give  him  a  complete  state- 
ment about  your  wife  and  family,  and  all  about 
yourself,  and  he  will  check  up  on  it,  and  he  will 
give  me  a  complete  report  on  you. 

Defendant:     Can  we  do  that  now? 

The  Court :     Yes.    He  is  out  in  the  hall. 
(No  further  proceedings  had.)   [150] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  TRIAL  JUDGE 

The  above  and  foregoing  cause  was  tried  before 
the  undersigned  Lewis  B.  Schwellenbach,  Judge  of 
the  United  States  District  Court  for  the  Eastern 
District  of  Washington;  within  thirty  (30)  days 
after  the  date  of  the  judgment,  the  time  for  filing, 
settling,  and  procuring  to  be  settled  and  signed  the 
bill  of  exceptions  in  said  cause  was  by  me  extended 
to  June  18,  1945,  upon  which  date  the  bill  of  excep- 
tions was  served  and  filed  in  said  cause. 

Now,  Therefore,  I,  the  Trial  Judge  aforesaid, 
do  hereby  sign,  settle,  and  certify  the  above  and 
foregoing  proposed  bill  of  exceptions  filed  herein 
as  the  bill  of  exceptions  in  said  cause. 
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Dated  this  25th  day  of  June,  1945. 

L.  B.  SCHWELLENBACH 

United  States  District  Judge 

Approved  and  notice  waived: 

EDWARD  M.  CONNELLY 
United  States  District  Attorney  and  Attorney  for 
Plaintiff 

Copy  of  within  Record  received  this  18th  day  of 
June  1945  and  due  service  thereof  acknowledged 
on  said  date. 

EDWARD  M.  CONNELLY 

U.  S.  Atty. 
HARVEY  ERICKSON 
Asst.  U.  S.  Attorney, 
Attorneys  for  Appellee. 

[Endorsed] :    Filed  Jun.  25,  1945. 
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PLAINTIFF'S  EXHIBIT  "A" 
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Olympic  Commissionery  Co.             No.  321350  A 
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MEN'S  MEAL  TICKET 

10 

Good  Only  at  Mess  Hall  No.  7 

10 

$12.60  Plus  Tax 
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Name:  RICHARD  HAUGEN 
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Badge  No.:  10-8410                                Date:  3-14 
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[Clerk's  Note:   The  figures  with  line  through  them  indicate 
punch  out  on  original  ticket.] 


PLAINTIFF'S  EXHIBIT  ''A-1" 


10-8410  B 


Name      HAUGEN  Badge  No. 

MEAL  TICKET  WAGE  DEDUCTION 

AUTHORIZATION 

(For  Mess  Hall  No.  7) 

319491 
No.  32135        A  3/14 

I  hereby  acknowledge  receipt  of  meal  ticket  issued  to 
me  by  the  Olympic  Commissary  Company,  and  in  consid- 
eration of  this  ticket  I  hereby  authorize  my  employer  to  de- 
duct $12.98  from  wages  to  be  earned  by  me  to  cover  the 
cost  of  meals  afforded  through  the  use  of  this  ticket. 

R  M  R.  R.  HAUGEN       Mar  19  1944 


Date  Employee's  Signature 

B  H 


[Printer's  Note :    Above  tickets  overstamped  with  red  fig.  7.] 
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10 

60          60          60          60          60          60          60 

50 

1 
Olympic  Commissary  Co.                 No.  321350  A 

10 

MEN'S  MEAL  TICKET 

50 

10 

Good  Only  at  Mess  Hall  No.  7 

50 

10 

$12.60  Plus  Tax 

50 

10 
10 

Name: 

50 

50 

1 

BadQ:e  No Date 

1 

60        60        60        60        60        60        60        60 

[Clerk's  Note  :  Exhibit  B  is  a  cigar  box  filled  with  961  blank 
tickets  of  which  the  above  is  a  sample.] 


PLAINTIFF'S  EXHIBIT  "C" 


10 

60          60          60          60          60          60          60 

50 

Olympic  Commissary  Co.                  No.  321350  A 

10 

MEN'S  MEAL  TICKET 

50 

10 

Good  Only  at  Mess  Hall  No.  7 

50 

10 

$12.60  Plus  Tax 

50 

10 

Name:  A.  M.  CLARK 

50 

10 

1   Badge  No.  10-7435                              Date :  4-23-44 

50 

60        60        60        60        60        60        60        60 

[Clerk's  Note:    The  figures  with  line  through  them  indicate 
punch  out  on  original  ticket.] 

[Printer's  Note :    Above  tickets  overstamped  with  red  fig.  7.] 
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10 

60          60          60          60          60          60          60 

50 

Olympic  Commissary  Co.                 No.  321350  A 

10 

MEN'S  MEAL  TICKET 

50 

10 

Good  Only  at  Mess  Hall  No.  7 

50 

10 

$12.60  Plus  Tax 

50 

10 

Name:  J.  R.  HARVEY 

50 

10 

Badge  No.  10-8340                           Date:  4-14-44 

50 

60        60        60        60        60        60        60        60 

..     [Clerk's  Note:     The  figure  with  line  through  it  indicates 
punch  out  on  original  ticket.] 


PLAINTIFF'S  EXHIBIT  ^'E" 


10 

60          60          60          60          60          60          60 

50 

Olympic  Commissary  Co.                 No.  321350  A 

10 

MEN'S  MEAL  TICKET 

50 

10 

Good  Only  at  Mess  Hall  No.  7 

50 

10 

$12.60  Plus  Tax 

50 

10 

1         Name:  J.  R.  HARVEY 

50 

10 

Badge  No.  10-8340                             Date:  4-18-44 

50 

60        60        60        60        60        60        60        60 

[Clerk's  Note:     The  figure  with  line  through  it  indicates 
punch  out  on  original  ticket.] 

[Printer's  Note :    Above  tickets  overstamped  with  red  fig.  7.] 
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PLAINTIFF'S  EXHIBIT  "F" 

(Four  tickets  as  follows) 


10 

60           60           60           60           60           60           60 

50 

Olympic  Commissary  Co.                 No.  321350  A 

10 

MEN'S  MEAL  TICKET 

50 

10 

Good  Only  at  Mess  Hall  No.  7 

50 

10 

$12.60  Plus  Tax 

50 

10 

1         Name:  J.  R.  HARVEY 

50 

10 

Badge  No.  10-8340                              Date:  4-2-44 

50 

60         60         60         60         60         60         60         60 

10 

60           60           60           60           60           60           60 

50 

Olympic  Commissary  Co.                 No.  321350  A 

10 

MEN'S  MEAL  TICKET 

50 

10 

Good  Only  at  Mess  Hall  No.  7 

50 

10 

$12.60  Plus  Tax 

50 

10 

Name:  A.  M.  CLARK 

50 

10 

Badge  No.  10-7435                             Date:  4-23-44 

50 

60         60         60         60         60         60         60         60 

10 

60           60           60           60           60           60           60 

50 

Olympic  Commissaiy  Co.                 No.  321350  A 

10 

MEN'S  MEAL  TICKET 

50 

10 

Good  Only  at  Mess  Hall  No.  7 

50 

10  1 

$12.60  Plus  Tax 

50 

10 

Name:  A.  M.  CLARK 

50 

10 

Badge  No.  10-2345                             Date:  4-21-44 

50 

60        60        60        60        60        60        60        60 

[Printer's  Note :    Above  tickets  overstamped  with  red  fig.  7.] 
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Plaintiff's  Exhibit  "F"— (Continued) 


10 

60          60          60          60          60          60 

60 

50 

Olympic  Commissary  Co. 

10 

MEN'S  MEAL  TICKET 

50 

10 

Good  Only  at  Mess  Hall  No.  7 

50 

10 

$12.60  Plus  Tax 

50 

10 

Name:  R.  A.  DUNHAM 

50 

10 

Badge  No.  10-7531                              Date:4-22-44 

50 

60        60        60        60        60        60        60 

60 

[Printer's  Note :    Above  tickets  overstamped  with  red  fig.  7.] 


PLAINTIFF'S  EXHIBIT  ^^G" 

5-6-44 
Yakima,  Wash. 

I,  Richard  Roland  Haugen,  hereby  give  this 
statement  voluntarily  to  C.  Erwin  Piper,  Special 
Agent  of  the  Federal  Bureau  of  Investigation.  No 
threats,  promises,  or  rewards  have  been  made  or 
offered  to  me  in  consideration  thereof.  I  have  been 
advised  that,  this  statement  may  be  used  against 
me  in  court. 

On  April  14,  1944  I  left  Hanford,  Wash,  by  bus 
en  route  to  Tacoma  Wash,  driving  there  on  the 
morning  of  the  15th.  I  registered  at  the  Olympic 
Hotel  in  Tacoma  under  the  name  of  Dick  Hartley. 
On  that  same  morning  (April  15,  1944)  I  went  to 
the  print  shop  across  the  street  from  the  hotel  and 
ordered  them  to  print  (1000)  one  thousand  Men's 
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[R.R.H.] 

Meal  Tickets  for  the  Olyiiipic  Conimissaif — me.  The 
name  of  the  Olymj^ic  Commissary  Co.  was  to  ap- 
pear thereon.  I  gave  the  print  shop  a  ticket  which 
I  had  purchased  from  the  Olympic  Commissary  Co. 
and  asked  that  this  be  duplicated.  The  print  shop 
is  located  just  across  Pacific  Ave.,  facing  the  Olym- 
pic Hotel.  The  price  for  one  thousand  of  these' 
[R.R.H.]  tickets  was  $10.95.  In  order  to  get  them 
made  in  a  hurry  I  agreed  to  pay  $5.00  more  for 
them.  On  Monday  morning,  the  17th  of  April,  1944, 
the  man  from  the  print  shop  came  to  the  hotel  and 
asked  whether  I  wished  to  have  the  numbers  on 
the  tickets  serialized.  I  told  him  to  make  all  of 
them  with  the  same  serial  number.  I  got  the  tickets 
(1000)  on  the  afternoon  of  the  ITtli  and  paid  the 
print  ship  $16.00  in  cash. 

On  the  17th  of  April  at  about  9  P.  M.  I  left 
Tacoma  for  Spokane,  arriving  there  on  the  18th.  I 
left  Spokane  on  the  19th  en  route  to  Haf»  [R.  R.  H.] 
Yakima  and  then  to  Hanford,  Wash.  I  arrived  in 
Haj^ford  on  the  evening  of  April  20,  1944. 

From  the  21st  of  April,  1944  until  May  1,  1944, 
I  sold  these  counterfeit  meal  tickets  to  other  em- 
ployees at  the  Hanford  Engineering  Works.  I  sold 
them  for  $5.50  apiece.  The  men  to  whom  I  sold 
them  could  in  turn  sell  them  for  whatever  they 
Avished.  I  sold  about  twenty  (20)  of  the  counterfeit 
tickets,  knowing  they  were  counterfeit  and  that 
[R.  R.  H.]  [21]  it  was  illegal  to  sell  them.     I  liave 

fifty 
received      approximately      oft« — hundrod      dollars 
($50.00) 
(IIOO.OQ)  [R.R.H.]  from  the  return  of  such  tickets. 
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On  May  1,  1944,  I  turned  over  four  (4)  of  the 
counterfeit  meal  tickets  to  Special  Agent  Piper.  I 
told  him  that  the  balance  of  the  tickets  were  in  my 
hotel  room,  room  312  of  the  Commercial  Hotel, 
Yakima,  Wash,  and  that  he  could  get  them  there. 
I  think  there  were  about  nine  hundred  eighty  (980) 
of  these  tickets  left  in  a  cigar  box  in  my  room. 

restitution 
I  am  willing  and  wish  to  make  retribution  to  the 
men  to  whom  I  sold  the  counterfeit  tickets. 

I  have  read  the  above  statement  consisting  of 
three  pages  and  certify  that  it  is  true  to  the  best  of 
my  knowledge. 

RICHARD  R.  HAUGEN 
LOREN  T.  COULTER 
C.  ERWIN  PIPER 

Special  Agent,  F.  B.  I.  [22] 


PLAINTIFF'S  EXHIBIT  ''Q" 

United  States  of  America 
War  Department 

Washington,  9  June,  1944. 

I  Hereby  Certify  that  the  attached  War  Depart- 
ment Procurement  Regulation  No.  1,  and  pages 
305,  310  and  310.1  of  War  Department  Procure- 
ment Regulation  No.  3  are  true  extracts  of  Regu- 
lations issued  by  the  Commanding  General,  Head- 
quarters, Army  Service  Forces,  War  Department. 
I  further  certify  that  the  authorities  described  in 
the  foregoing  extracts  are  now  in  full  force  and 
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Planitiff's  Exhibit  "Q"— (Continued) 
effect  and  have  been  in  full  force  and  effect  from 
their  respective  dates, 

H.  C.  KILPATRICK 

Major,  Corps  of  Engineers, 

JPT 
Executive  Officer  JD 

I  Hereby  Certify  that  Major  H.  C.  Kilpatrick, 
who  signed  the  foregoing  certificate,  is  the  Execu- 
tive Officer  to  the  Chief  of  Engineers  and  that  to 
his  certification  as  such  full  faith  and  credit  are 
and  ought  to  be  given. 

In  Testimony  Whereof  I,  Henry  L.  Stimson, 
Secretary  of  War,  have  hereunto  caused  the  seal 
of  the  War  Department  to  be  affixed  and  my  name 
to  be  subscribed  by  the  Assistant  Chief  Clerk  of 
the  said  Department,  at  the  City  of  Washington, 
this  9th  day  of  Jime,  1944. 

[Seal]  HENRY  L.  STIMSON 

Secretary  of  War. 
By   J.  C.  COOK, 

Assistant  Chief  Clerk.  [23] 
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Plaintiff's  Exhibit  ''Q"— (Continued) 
4.7-44  (8-13-43)  101  PR  1 

PROCUREMENT  REGULATION 
No.  1 

GENERAL  INSTRUCTIONS 

Table  of  Contents 
Section  1 

INTRODUCTION 
Description 

101  Publication  of  procurement  regulations 

102  Rescission  of  Army  Regulations 

103  Rescission  of  Procurement  Circulars 

103-A  Rescission   of   "  T "    Series   of   Procurement 
Regulations 

104  Rescission  of  other  instructions  and  directives 

Section  II. 

DISTRIBUTION  OF  PROCUREMENT 
REGULATIONS 

105  Deleted 

106  Distribution  of  procurement  regulations 

Section  III. 
APPLICABILITY  OF  REGULATIONS 

107  Authority  with  respect  to  procurement 

107.1  Basic  statute 

107.2  Delegations  from  the  Secretary  of  War  to  the 
Under  Secretary  of  War 

107.3  Responsibilities   of  the   Under   Secretary  of 
War  fixed  by  AR  5-5 
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107.4  Ortlei's,  Directives,  Kegulations  and  Instruc- 
tions relating  to  Procurement  Policy,  Organi- 
zation or  Procedure 

107.5  Delegations  from  the  Under  Secretary  of  War 

107.6  Delegations  from  the  Commanding  General, 
Services  of  Supply  to  the  Director,  Purchases 
Division 

107.7  Delegations  from  the  Under  Secretary  of  War 
to  the  Special  Representative  of  the  Under 
Secretary  of  War  for  the  Army  Air  Forces 

107.8  Delegation  of  authority  to  Legal  Assistant  to 
Director  of  Materiel  and  to  Chief,  Legal 
Branch  to  approve  contract  forms 

107.9  Authority  delegated  by  these  Procurement 
Regulations 

107.10  Appropriate  instructions  on  procedure  to  be 
published  by  chief  of  each  technical  service 

108  Applicability  of  these  Procurement  Regula- 
tions 

108.1  Preliminary  definitions 

108.2  General  statement  of  applicability 

108.3  Technical  services  and  supply  services 

108.4  Army  Air  Forces 

108.5  Service  Commands 

108.6  Procurement  and  Contracting  authority  of 
Commanding  Officers  outside  continental 
LTnited  States 

108.7  Procurement  within  the  United  States  for 
armed  forces  abroad 
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Section  IV. 

MISCELLANEOUS  PROHIBITIONS 

109  Prohibition  against  voluntary  service 

110  Prohibition  against  use  of  troop  labor 

111  Conflicts  between  outside  interests  of  officers 
or  civilian  employees  and  their  official  duties 

111.1  Basic  statute 

111.2  Construction  of  basix  statute 

111.3  Regulations  supplementary  to  basix  statute 

Section  Y. 

PROPOSALS  FOR  LEGISLATIVE  ACTION 
AND  FOR  EXECUTIVE  ORDERS  AF- 
FECTING PROCUREMENT 

113  General 

114  Legislation  includes  Executive  Orders 

115  Legislative  Division,  Office  of  the  Under  Sec- 
retaiy  of  War 

116  Proposals    for    Legislative    Action    affecting 
Procurement 

117  Action  of  Legislative  Division 

118  Congressional  Hearings 

119  Reports  on  Legislative  Proposals 

102  PR  1 

PR  1  General  Instructions 

GENERAL  INSTRUCTIONS 
Section  I. 

INTRODUCTION 

(101)     Publication   of   procurement    regulations 
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During  the  past  few  years  it  has  been  the  practice 
uf  the  War  Department  to  publish  procurement 
regulations  in  several  different  publications,  viz: 
Army  Regulations,  War  Department  Circulars,  etc. 
It  has  also  been  the  practice  to  include  in  such 
regulations  precise  details  of  how  purchases  were 
to  be  etfected.  For  reasons  too  obvious  to  mention, 
neither  practice  can  be  justifiably  continued  in  view 
of  the  present  war  emergency.  Accordingly,  a  new 
numbered  series  of  procurement  regulations  has 
been  prepared  to  replace  all  other  procurement  regu- 
lations outstanding  as  of  this  date.  As  changes  in 
or  additions  to  this  new  series  of  regulations  become 
necessary,  the  same  will  be  effected  by  the  publica- 
tion of  corrected  or  supplemental  sheets  to  the  ap- 
propriate regulation. 

(102)  Recission  of  Army  Regulations.  The  fol- 
lowing Army  Regulations  have  been  rescinded: 

AR  5-5  AR  5-100 

AR  5-50  AR  5-140 

AR  5-160  AR-5-300 

AR  5-200  AR  5-320 

AR  5-220  AR  5-340 

AR  5-240  AR  5-360 
AR  5-260 

(103)  Rescission  of  Procurement  Circulars.  Ef- 
fective July  1,  1942,  all  War  Department  Procure- 
ment Circulars  which  have  not  been  rescinded  here- 
tofore are  hereby  rescinded.  [25] 

(103-A)     Rescission  of  ''T"  Series  of  Procure- 
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nient  Regulations. —  The  temporary  series  of  Pro- 
curement  Regulations   with   numbers   followed   by 
*'T",  heretofore  issued,  is  hereby  rescinded. 

(104)  Rescission  of  other  instructions  and  di- 
rectives.—  All  prior  instructions  and  directives 
which  are  inconsistent  with  instructions  contained 
in  these  Procurement  Regulations,  as  originally  is- 
sued under  date  of  July  1,  1942,  or  as  the  same 
shall  be  amended  from  time  to  time,  shall  be  deemed 
rescinded  as  of  July  1,  1942  or  as  of  the  date  of 
any  such  amendment,  as  the  case  may  be. 

Section  II. 

DISTRIBUTION  OF  PROCUREMENT 
REGULATIONS 

(105)  Deleted. 

(106)  Distribution  of  Procurement  Regulations. 
All  communications  pertaining  to  the  distribution 
of  Procurement  Regulations  including 

(1)  requests  for  complete  sets 

(2)  requests  for  increase  or  decrease  in  the 
number  of  copies  of  revisions  to  be  furnished; 

(3)  requests  for  copies  of  particular  revisions; 

(4)  requests  for  missing  pages  or  tab  cards; 

(5)  requests  for  change  of  address  to  which  re- 
visions are  to  be  forwarded; 

should  be  sent  to  Legal  Branch,  Office,  Director  of 
Materiel  Headquarters,  Army  Service  Forces,  Room 
5C  659  The  Pentagon,  Washington  25,  D.  C. 

Any  request  which  involves  any  increase  or  de- 
crease in  the  number  of  copies  of  revisions  to  be 
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furnished  should  specify  not  only  the  new  number 
of  copies  desired  but  also  the  number  of  copies  cur- 
rently being  furnished.  In  addition,  any  such  re- 
quest and  any  request  for  a  change  of  address 
should  specify  the  mailing  address  (as  appearing 
on  the  envelope  or  package  in  which  revisions  are 
received)  to  which  revisions  currently  are  being 
forwarded.  [26] 

Communications  (including  requests  mentioned  in 
this  paragraph  106)  pertaining  to  the  distribution 
of  Procurement  Regulations  may  be  by  letter  or 
memorandum.  Such  requests  need  not  be  in  the 
form  of  formal  requisitions. 

Section  III. 
APPLICABILITY  OF  REGULATIONS 

(107)     Authority  with  respect  to  procurement. 

(107.1)  Basic  statute.  Sec.  897  of  the  Military 
Laws  (Supp.  II,  1942)  provides  as  follows: 

"Secretary  of  War,  Under  Secretary  of  War,  and 
Assistant  Secretary  of  War;  duties  in  connection 
with  procurement.  Hereafter  the  Secretary  of 
War,  in  addition  to  other  duties  imposed  upon  him 
by  law,  shall  be  charged  with  the  supervision  of  the 
procurement  of  all  military  supplies  and  other 
business  of  the  War  Department  pertaining  thereto 
and  the  assurance  of  adequate  provision  for  the 
mobilization  of  materiel  and  industrial  organiza- 
tions essential  to  wartime  needs,  and  he  may  assign 
to  the  Under  Secretary  of  War  and  The  Assistant 
Secretary  of  War  such  duties  in  connection  there- 
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with  as  he  may  deem  proper.  *  *  *"  Sec.  5a,  added 
to  act  of  Jmie  3,  1916,  by  sec.  5  act  of  Jmie  4,  1920 
(41  Stat.  761) ;  sec.  2,  act  of  Dec.  16,  1940  (54  Stat. 
1224)  ;  10  U.S.C.  1193. 

(107.2)  Delegations  from  the  Secretary  of  War 
to  the  Under  Secretary  of  War.  (1)  On  April  21, 
1941,  the  Secretary  of  War  issued  the  following 
order : 

"Pursuant  to  authority  contained  in  the  Act  of 
December  16,  1940  (Public  No.  891— 76th  Con- 
gress) : 

a.  The  duties  and  responsibilities  placed  on  the 
Secretary  of  War  by  Section  5a  of  the  National  De- 
fense Act,  as  amended,  are  hereby  assigned  to  the 
Under  Secretary  of  War. 

b.  Chiefs  of  branches  of  the  Army  will  rei)ort 
directly  to  the  Under  Secretary  of  War  regarding 
all  matters  of  procurement. 

c.  The  Under  Secretary  of  War  will  continue 
to  perform  the  duties  and  discharge  the  responsi- 
bilities placed  on  The  Assistant  Secretary  of  War 
by  Army  Regulations  No.  5-5,  July  16,  1932,  Orders 
E,  War  Department,  November  28,  1933,  and  all 
other  existing  orders  or  instructions.  [27] 

d.  The  office  heretofore  designated  as  the  Office 
of  The  Assistant  Secretary  of  War  will  hereafter 
be  designated  the  Office  of  the  Under  Secretary  of 
War.  All  officers  and  civilian  employees  now  de- 
tailed to  the  Office  of  the  Under  Secretary  of  War 
or  the  Ofiice  of  The  Assistant  Secretary  of  War 
from  the  branches  engaged  in  procurement,  and  all 
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other  officers  and  employees  now  on  duty  in  the 
Office  of  the  Under  Secretary  of  War  or  in  the 
Office  of  The  Assistant  Secretary  of  War,  shall 
continue  on  such  detail  and  duty  in  the  Office  of 
the  Under  Secretaiy  of  War. 

e.  During  the  absence  or  disability  of  the  Under 
Secretary  of  War,  or  in  the  event  of  a  temporary 
vacancy  in  that  office,  the  duties  and  responsibilities 
of  the  Under  Secretary  of  War  shall  be  performed 
and  discharged  by  The  Assistant  Secretary  of  War, 
and  in  the  case  of  the  absence  or  disability  of  both 
the  Under  Secretary  of  War  and  The  Assistant  Sec- 
retary of  War,  or  in  the  event  of  a  temporary  va- 
cancy in  both  of  said  offices,  the  duties  and  respon- 
sibilities of  the  Under  Secretary  of  War  shall  be 
performed  and  discharged  by  the  Assistant  Secre- 
tary of  War  for  Air." 

(2)  Under  date  of  December  30,  1941,  the  Sec- 
retary of  War  issued  the  following  memorandum : 

Memorandum  for  the  Under  Secretary  of  War. 

Subject:  Delegation  of  Authority  under  Execu- 
tive Order  No.  9001. 

The  powers  delegated  to  the  War  Department 
by  Executive  Order  No.  9001,  dated  December  27, 
1941,  to  enter  into  contracts  and  into  amendments 
or  modifications  of  contracts  heretofore  or  hero- 
after  made,  and  to  make  advance,  progress,  and 
other  payments  thereon,  without  regard  to  the  pro- 
visions of  law  relating  to  the  making,  performance, 
amendment,  or  modification  of  contracts  are  hereby 
further  delegated  to  the  Under  Secretary  of  War. 
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He  may,  pursuant  to  Executive  Order  No.  9001, 
exercise  such  powers  either  personally  or  through 
such  officer  or  officers  or  civilian  officials  of  the  War 
Department  as  he  may  direct,  and  he  may  confer 
upon  such  officers  or  civilian  officials  the  power  to 
make  further  delegations  of  such  powers  within  the 
War  Department. 

/s/  HENRY  L.  STIMSON 
Secretary  of  War. 

(3)  War  Department  Circular  59,  issued  under 
date  of  March  2,  1942,  provides  in  part  as  follows: 

1.  The  President  has  approved  a  reorganization 
of  the  War  Department  and  the  Army,  effective 
March  9,  1942.  Pending  the  issuance  of  detailed 
instructions  and  changes  in  regulation,  a  summary 
description   of  the   new  organization  is   furnished 

for  the  information  and  guidance  of  all  concerned. 

*  *     *     * 

e.  Supply  arms  and  services  and  War  Depart- 
ment offices  and  agencies  will  come  under  the  direct 
command  of  the  Commanding  General,  Services  of 
Supply  as  indicated  below : 

(1)  Those  parts  of  the  office  of  the  Under  Sec- 
retary of  War  engaged  in  functions  of  procurement 

and  industrial  mobilization. 

*  *     *     * 

b.  The  mission  of  the  Army  Air  Forces  is  to 
procure  and  maintain  equipment  peculiar  to  the 
Anny  Air  Forces,  and  to  provide  air  force  units 
properly  organized,  trained,  and  equipped  for  com- 
bat operations.    Procurement  and  related  functions 
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will  be  executed  under  the  direction  of  the  Under 

Secretary  of  War. 

*     *     *     * 

7.  Services  of  Supply — a.  The  duties  and  re- 
sponsibilities placed  on  the  Secretary  of  War  by 
Section  5a  of  the  National  Defense  Act,  as  amended 
shall  continue  to  be  performed  by  the  Under  Secre- 
tary of  War.  The  Director  of  Production  shall 
continue  to  perform  his  present  services  reporting 
direct  to  the  Under  Secretary  of  War. 

b.  The  Commanding  General,  Services  of  Sup- 
ply, shall,  on  procurement  and  related  matters,  act 
under  the  direction  of  the  Under  Secretary  of  War 
and  shall,  on  military  matters,  report  to  the  Chief 
of  Staff.  The  Commanding  General,  Services  of 
Supply,  is  charged  in  general  with  the  functions, 
responsibilities,  and  authorities  of  command  au- 
thorized by  law.  Army  Regulations,  and  custom  over 
individuals  and  units  assigned  to  the  Services  of 
Supply. 

c.  The  mission  of  the  Services  of  Supply  is  to 
provide  services  and  supplies  to  meet  military  re- 
quirements except  those  peculiar  to  the  Army  Air 
Forces.  Procurement  and  related  functions  will  be 
executed  under  the  direction  of  the  Under  Secretary 
of  War. 

d.  The  Services  of  Supply  consolidated  under 
the  jurisdiction  of  the  Commanding  General,  Serv- 
ices of  Supply,  the  supply  arms  and  services,  [29] 
certain  administrative  services  of  the  War  Depart- 
ment, certain  parts  of  the  office  of  the  Under  Secre- 
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taiy  of  War,  certain  boards  and  committees,  gen- 
eral depots,  ports  of  embarkation  and  auxiliaries, 
and  corps  areas,  with  such  amalgamation,  realloca- 
tion of  duties,  and  reorganization  as  is  necessary 
or  advisable. 

e.  The  following  duties  are  specifically  assigned 
to  the  Services  of  Supply: 

(1)  The  direction  and  supervision  of  engineer- 
ing research,  development,  procurement,  storage, 
and  distribution  of  supplies  and  equipment,  except 
those  peculiar  to  the  Army  Air  Forces. 

(2)  The  establishment  of  purchasing  and  con- 
tractual policies  and  procedure. 

(3)  Transportation  and  traffic  control. 

(4)  Construction  for  the  Army. 

(5)  The  consolidation  of  programs  and  require- 
ments of  the  Army  with  the  programs  and  require- 
ments received  from  Defense  Aid  and  the  Navy  and 
procured  by  the  Army. 

(107.3)  Responsibilities  of  the  Under  Secretary 
of  War  fixed  by  AR  5-5.  Although  Army  Regula- 
tion 5-5  is  rescinded,  the  portion  thereof  relating  to 
the  responsibilities  of  The  Assistant  Secretary  of 
War  (now  the  Under  Secretary  of  War)  is  incor- 
porated by  reference  in  paragraph  c.  of  the  above 
quoted  order  of  the  Secretary  of  War,  dated  April 
21,  1941.     The  portion  of  said  Regulation  which  is 

thus  continued  in  force  reads  as  follows: 
*     *     *     * 

"b.  Definition. — Under  section  5a,  national  de- 
fense act,  as  amended,  the  Assistant  Secretary  of 
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War,  under  the  direction  of  the  Secretary  of  War, 
is  charged,  among  other  duties,  with  the  supev- 
visioii  of  all  administrative  and  operative  functions 
and  installations  of  the  Military  Establishment  con- 
cerned in  the  acquisition  or  production  of  military 
supplies.  The  types  of  materiel  desired  having 
been  specified  by  the  proper  agencies,  the  responsi- 
bilities of  the  Assistant  Secretary  of  War,  under 
the  statute,  begin  with  the  necessary  preliminary 
and  preparatory  measures  for  the  procurement  or 
production  of  such  materiel,  and  end  with  its  de- 
livery to  the  proper  supply  arms  and  services  for 
issue.  [30] 

"c.  Supervision  over  procurement  includes  prep- 
aration of  plans  and  policies  and  supervision  of 
activities  concerning — 

(1)  Eesearch  and  development  of  substitutes  for 
critical  and  stategic  materials  and  of  materials, 
methods  or  processes,  and  facilities  for  manufac- 
turing purposes. 

(2)  The  procurement  of  materials  and  facilities 
for  manufacturing  purposes. 

(3)  Preparation  of  United  States  Army  manu- 
facturing specifications  and  the  commercial  stan- 
dardization activities  of  the  supply  arms  and  serv- 
ices.   See  AR  850-25. 

(4)  Procurement  of  all  military  supplies  by 
purchase,  production,  or  other  means,  whether  ob- 
tained for  experimental,  service  test,  or  issue  pur- 
poses; inspection,  test,  acceptance,  and  storage  of 
supplies  incident  to  procurement;  the  procurement 


206  Richard  Roland  Haugen  vs. 

Plaintiff's  Exhibit  ''Q'— (Continued)      ^ 
of  real  estate  and  the  construction,  operation,  main- 
tenance, repair,  and  inspection  of  all  establishments 
and  facilities  for  the  foregoing  purposes. 

(5)  Procurement  of  supplies  for  other  Govern- 
ment departments  or  for  foreign  governments  at 
their  request. 

(6)  The  acquisition  and  use  of  patent  rights  by 
the  War  Department  and  the  Army. 

(7)  The  transfer  or  exchange  of  military  sup- 
plies in  conformity  with  approved  policies. 

(8)  The  renovation  of  materiel  on  a  production 
basis  at  an  establishment  functioning  under  the 
direct  control  of  a  chief  of  a  supply  arm  or  service 
in  accordance  with  approved  policies  and  projects. 

(9)  The  collection  of  information  and  compila- 
tion of  data  pertaining  to  sources  of  supply. 

(10)  The  assurance  of  adequate  and  timely  pro- 
visions for  the  mobiliation  of  the  materiel  and  in- 
dustrial organizations  essential  to  war-time  needs, 
including  arrangements  in  the  supply  arms  and 
services  and  and  arrangements  with  the  agencies 
outside  the  War  Department. 

(11)  The  Army  Industrial  College,  Washington, 
D.  C. 

(12)  Instruction  in  business  administration  at 
civilian  institutions. 

(13)  Fiscal  matters  pertinent  to  procurement 
in  accordance  with  instructions  contained  in  para- 
graph lb (2)  and  (4)  of  orders  E,  War  Department, 
October  29,  1925.  [31] 

(14)  Legislation  relating  to  procurement. 
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(15)  Civilian  personnel  engaged  on  j^rocure- 
ment  duties. 

(16)  Any  other  matters  pertaining  solely  to  the 
business  activities  of  the  War  Department  in  the 
procurement  of  military  sujDplies.  The  determin- 
ing factor  in  all  cases  will  be  whether  the  aspect 
of  the  particular  activity  concerned  in  the  given 
case  is  incident  to  procurement.  It  it  is,  the  stat- 
ute places  it  under  the  supervision  of  the  Assistant 
Secretary  of  War. 

'M.  The  Assistant  Secretary  of  War  will  repre- 
sent the  War  Department — 

(1)  On  all  interdepartmental  boards  for  the 
standardization  of — 

(a)  Specifications 

(b)  Procurement  procedure 

(2)  On  the  Army  and  Navy  Munitions  Board. 

(3)  In  dealing  mth  any  interdepartmental  or 
superdepartmental  agency  that  may  be  created  in 
connection  with  the  allocation  of  materiel  or  in- 
dustrial facilities  to  various  uses. 

(4)  In  arranging  necessary  contacts  with  other 
standardization  bodies  such  as  the  American  Engi- 
neering Standards  Committee  and  the  Division  of 
Simplified  Practice,  Department  of  Commerce. 

(5)  On  the  Patents  and  Design  Board.  Sec. 
10  (r),  act  July  2,  1926  (44  Stat.  788;  U.S.C. 
10:310(r);  sec.  2041,  M.L.,  1929). 

(6)  On  the  Advisory  Air  Coordination  Com- 
mittee. 
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(7)  In  dealing  with  any  interdepartmental  or 
superdepartmental  agency  that  may  be  created  in 
connection  with  aeronautical  matters. 

"e.  Chiefs  of  supply  arms  and  services  will  re- 
port directly  to  and  will  correspond  directly  with 
the  Assistant  Secretary  of  War  on  all  matters 
covered  above. 

"2.  Delegated  duties. — The  following  duties  are 
delegated  to  the  Assistant  Secretary  of  War  and 
are  classified  as  follows: 

"a.     Military 

(1)  (a)  Matters  pertaining  to  the  Militia  Bu- 
reau and  the  National  Guard. 

(b)  Matters  pertaining  to  the  Officers'  Reserve 
Corps  and  the  Organized  Reserves. 

(c)  Clemency  cases  in  mitigation  or  remission 
of  sentence  by  courts-martial.  [32] 

(2)  Correspondence  on  the  matters  in  (1)  above 
will  follow  the  usual  military  channels. 

'''b.     Nonmilitary. 

(1)  (a)  The  sale  or  disposal  of  surplus  supplies, 
equipment,  plants,  land,  or  other  facilities. 

(b)  Claims,  foreign  or  domestic,  by  or  against 
the  War  Department,  including  those  resulting  from 
the  operation  of  aircraft. 

(c)  The  purchase  and  sale  of  real  estate;  the 
lease  of  real  estate  for  the  use  of  the  War  Depart- 
ment; the  granting  of  leases  or  licenses  to  individ- 
uals, corporations,  or  organizations  for  the  tem- 
porary use  of  land,  buildings,  or  other  property 
under  War  DepaHment  control;  and  easements  or 
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rights  of  way  across  military  reservations,  in  ac- 
cordance with  approved  policies. 

(d)  The  activities  relating  to  the  National  Board 
for  the  Promotion  of  Rifle  Practice  and  to  civilian 
marksmanship. 

(e)  Approval  of  expenditures  from  funds  al- 
lotted, and  of  public  vouchers  for  expenditures  by 
the  disbursing  clerk  of  the  War  Department;  ap- 
proval of  the  program  of  expenditures  by  the  Na- 
tional Board  for  the  Promotion  of  Rifle  Practice; 
routine  expenditures  from  the  appropriation  "Con- 
tingencies of  the  Army";  and  expenditures  from 
"Contingencies,  Military  Information  Division," 
for  extraordinary  expenses  of  military  attaches  and 
observers  abroad. 

(f)  Matters  relating  to  national  military  parks 
and  national  monuments. 

(g)  Matters  relating  to  national  cemeteries  in 
the  United  States  and  abroad. 

(h)     Authorization  of  advertising. 

(i)  Regulations  for  burial  expenses  of  deceased 
military  personnel  (AR  30-1830). 

(j)  The  use  of  patent  rights  by  the  War  De- 
partment and  the  Army. 

(k)  Bridge  permits  and  extensions  of  time  for 
completion  of  bridges. 

(1)  Disposition  of  engineer  property  pertaining 
to  rivers  and  harbors. 

(m)     Permits  for  laying  submarine  cable. 

(2)  Correspondence  on  the  matters  in  (1)  above 
will  be  direct  [33]  between  the  office  of  the  Assist- 
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ant  Secretary  of  War  and  the  agency  or  office  con- 
cerned unless  otherwise  directed." 

(107.4)  Orders,  Directives,  Regulations,  and  In- 
structions relating  to  Procurement  Policy,  Organi- 
zation or  Procedure. — Under  date  of  16  September 
1943,  the  Under  Secretary  of  War  addressed  the 
following  memorandum  to  the  Commanding  Gen- 
eral, Army  Air  Forces  and  the  Commanding  Gen- 
eral, Army  Service  Forces: 
Memorandum    For:     The     Commanding    General, 

Army  Air  Forces;  The  Commanding  General, 

Army  Service  Forces. 

1.  Until  otherwise  directed,  existing  orders,  di- 
rectives, reegulations  and  instructions  with  refer- 
ence to  procurement  policy,  organization  of  pro- 
cedure, which  have  heretofore  been  issued  by  the 
Under  Secretary  of  War,  or  by  The  Commanding 
General,  Army  Service  Forces  (formerly  Services 
of  Supply),  or  by  higher  authority,  are  applicable 
to  the  Army  Air  Forces  as  well  as  the  Army  Service 
Forces,  unless  otherwise  specifically  indicated. 

2.  Uniformity  of  policies  and  procedures  in  pro- 
curement and  related  matters  will  be  accomplished 
in  so  far  as  practicable.  To  achieve  this  objective 
the  following  procedure  is  prescribed: 

a.  Prior  to  their  issuance,  important  orders,  di- 
rectives, regulations  or  instructions  affecting  major 
policies  on  procurement  or  related  matters  will  be 
presented  to  the  Under  Secretary  of  War  for  his 
approval. 
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b.  All  other  orders,  directives,  regulations  or 
instructions  to  carry  out  approved  policies  will  be 
processed  and  issued  by  the  Commanding  General, 
Army  Service  Forces,  without  reference  to  the 
Under  Secretary  of  War. 

c.  Orders,  directives,  regulations  and  instruc- 
tions indicated  in  paragraphs  a.  and  b.  above  will 
be  issued  by  the  Commanding  General,  Army  Serv- 
ice Forces.  They  will  be  applicable  to  the  Army 
Air  Forces  unless  otherwise  specifically  indicated. 
Where  so  applicable,  they  shall,  prior  to  their  is- 
suance, be  cleared  in  each  case  with  the  Command- 
ing General,  Ai'my  Air  Forces,  through  an  Army 
Air  Forces  Liaison  Officer  designated  by  him.  The 
Director,  Purchases  Division,  Army  Service  Forces, 
will  be  responsible  for  referring  such  orders,  direc- 
tives, regulations  and  instructions  to  the  Aimy  Air 
Forces  Liaison  Officer  for  clearance.  If  the  Army 
Air  Forces  disagree  with  the  proposal  in  so  far  as 
it  would  be  applicable  to  them,  the  matter  will  be 
submitted  to  the  Under  Secretary  of  War  for 
decision. 

d.  The  Commanding  General,  Army  Service 
Forces,  will  furnish  the  [34]  Commanding  General, 
AiTny  Air  Forces,  with  such  number  of  copies  of 
said  orders,  directives,  regulations  and  instructions 
as  the  latter  desires  for  redistribution  to  agencies 
under  his  jurisdiction. 

3.  This  memorandum  will  supersede  my  com- 
munication dated  9  April  1942  to  The  Commanding 
General,  Materiel  Conunand,  Army  Air  Forces  and 
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The  Commanding  General,  Services  of  Supply,  on 
the  same  subject.     (The  superseded  memoranduiH 
was  formerly  set  forth  in  this  paragraph  107.4). 
EGBERT  P.  PATTEESGN, 
Under  Secretary  of  War. 

(107.5)  Delegations  from  the  Under  Secretary 
of  War.  (1)  To  the  Commanding  General,  Army 
Service  Forces — Under  date  of  September  15,  1942, 
the  following  memorandum  was  issued  by  the  Under 
Secretary  of  War: 

Memorandum  for  the  Commanding  General, 
Services  of  Supply 

Subject:     Delegation  of  Authority. 

1.  In  confirmation  of  and  supplementing  the 
memorandum  of  the  undersigned  to  the  Command- 
ing General,  Services  of  Supply  dated  June  29, 
1942  on  the  above  subject,  authority  is  hereby  dele- 
gated to  the  Commanding  General,  Services  of  Sup- 
ply, to  act  for  the  Secretary  of  War  or  the  Under 
Secretary  of  War  in  clearing,  approving,  and  tak- 
ing other  action  in  respect  to  contracts,  change 
orders,  supplemental  agreements,  advance  payments, 
awards,  letters  of  intent,  letter  contracts,  letter  pur- 
chase orders,  leases,  amendments  of  contracts  and 
other  contractual  instruments;  to  make,  authorize 
and  approve  sales  or  contracts  for  the  sale  of 
equipment,  supplies  and  material;  to  prescribe  and 
modify  regulations  in  respect  of  procurement;  and 
to  approve  new  War  Department  contract  forms 
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and  deviations  from  approved  forms  of  contracts, 
including  all  authority  heretofore  delegated  to  the 
undersigned  by  the  Secretary  of  War  pursuant  to 
Public  Law  354,  77th  Congress  and  Executive 
Order  9001. 

2.  Without  any  limitation  of  the  powers  and 
authority  hereinbefore  granted,  there  is  hereby 
vested  in  the  Conunanding  General,  Services  of 
Supply,  pursuant  to  and  subject  to  the  provisions 
of  Title  II  of  the  First  War  Powers  Act  (Public 
Law  ob^,  77th  Congress)  and  Executive  Order  9001 
the  authority  to  take  the  following  action: 

a.  He  may  enter  into,  amend  or  modify  con- 
tracts, may  make  purchases,  may  place  orders,  and 
make  advance  progress  and  other  payments  [35]  on 
such  contracts,  purchases  and  orders  without  regard 
to  the  provisions  of  law  relating  to  the  making,  per- 
formance, amendment  or  modification  of  contracts. 

b.  The  contracts  hereby  authorized  to  be  made 
include  agreements  of  all  kinds  (whether  in  the 
form  of  letters  of  intent,  purchase  orders,  or  other- 
wise) for  all  types  and  kinds  of  things  and  services 
necessary,  appropriate  or  convenient  for  the  prose- 
cution of  war,  or  for  the  invention,  development  or 
production  of,  or  research  concerning  any  such 
things,  including  but  not  limited  to,  aircraft,  build- 
ings, vessels,  arms,  armament,  equipment,  or  sup- 
plies of  any  kind,  or  any  portion  thereof,  including 
plans,  spare  parts  and  equipment  therefor,  ma- 
terials, supplies,  facilities,  utilities,  machinery,  ma- 
chine tools  and  any  other  equipment,  without  any 
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restruction  of  any  kind,  either  as  to  type,  character, 
location  or  form. 

c.  Whenever,  in  the  judgment  of  the  Conunand- 
ing  General,  Services  of  Supply  (or  of  an  officer 
or  civilian  employee  of  the  War  Department  to 
whom  authority  has  been  delegated  to  exercise  such 
powers),  the  prosecution  of  the  war  is  thereby 
facilitated,  he  may  amend  or  modify  contracts  here- 
tofore or  hereafter  made  for  the  purpose  of  (1) 
obtaining  continued  operations  by  contractors  en- 
gaged in  war  production,  (2)  encouraging  greater 
diligence  on  the  part  of  contractors,  (3)  protect- 
ing contractors  from  the  consequences  of  unforseen 
or  unexpected  events,  (4)  adjusting  contracts  to 
new  conditions  and  circumstances,  including  those 
created  by  the  rules,  orders,  instructions  and  de- 
terminations of  Government  departments,  or  (5) 
for  any  other  purposes  for  facilitating  the  prose- 
cution of  the  war. 

Such  amendments  and  modifications  of  contracts 
may  be  without  consideration,  other  than  the  de- 
termination that  the  prosecution  of  the  war  will 
thereby  be  facilitated,  and  may  be  utilized  to  ac- 
complish the  same  things  as  any  original  contract 
could  accomplish,  irrespective  of  the  time  or  cir- 
cumstances of  the  making  of  or  the  form  of  the 
contract  amended  or  modified,  or  of  the  amending 
or  modifying  contract,  and  irrespective  of  rights 
which  may  have  accrued  under  the  contract  or  the 
amendments  or  modifications  thereof.  The  powers 
hereby  delegated  may  be  exercised  by  (1)  supple- 
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mental  agreements  which  modify  or  amend  or  set- 
tle claims  by  or  against  the  United  States  arising 
under  or  with  respect  to  any  contracts  heretofore 
or  hereafter  made;  (2)  agreements  with  contractors 
or  obligors  modifying  or  releasing  accrued  obliga- 
tions of  any  sort,  including  accrued  liquidated  [36] 
damages  or  liability  under  any  surety  or  other 
bond;  or  (3)  supplemental  agreements  and  change 
orders  suspending  or  modifying  the  operation  of 
existing  contracts  as  yet  uncompleted,  and  provid- 
ing for  the  payment  by  the  Government  of  the  dam- 
ages incurred  by  a  contractor  by  reason  of  such 
suspension  or  modification;  provided  in  each  in- 
stance that  full  performance  by  the  contractor  under 
such  contract,  or  under  a  series  of  contracts  be- 
tween the  United  States  and  the  same  contractor 
for  substantially  the  same  goods,  shall  not  have  been 
completed  and  final  payment  made  thereunder.  The 
supplemental  contracts  hereby  authorized  to  be 
made  include  agreements  of  all  kinds  for  all  types 
and  kinds  of  things  and  services  necessary,  appro- 
priate or  convenient  for  the  prosecution  of  the  war, 
or  for  the  invention,  development  or  production  of, 
or  research  concerning  any  such  things. 

d.  He  may  waive  bid,  payment,  performance,  or 
other  bonds,  and  dispense  with  advertising  for  bids 
and  competitive  bidding. 

3.  Nothing  herein  shall  affect  the  existing  au- 
thority of  the  Commanding  General,  Services  of 
Supply,  as  to  matters  relating  to  the  Anny  Air 
Forces,  the  extent  of  which  is  set  forth  in  the  letter 
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of  April  9,  1942,  from  the  Under  Secretaiy  of  War 
to  the  Commanding  General,  Materiel  Command, 
Army  Air  Forces,  and  to  the  Commanding  General, 
Services  of  Supply,  or  any  authority  in  respect  of 
Army  Air  Force  contracts  and  other  contractual 
instruments,  delegated  to  Colonel  Albert  J.  Brown- 
ing, A.U.S.,  by  memoranda  of  the  undersigneed 
dated  June  1,  1942,  and  September  15,  1942,  nor 
shall  anything  herein  contained  be  construed  to 
limit  or  affect  the  power  and  authority  of  any  com- 
mander in  any  theatre  of  operation. 

4.  The  Commanding  General,  Services  of  Sup- 
ply, or  any  person  acting  by  delegation  from  him 
in  the  exercise  of  the  powers  hereby  granted,  shall 
have  power  to  ratify  and  approve  any  contractual 
documents  entered  into  or  action  taken  by  others, 
which  he  himself  might  have  entered  into  or  taken 
by  virtue  of  the  powers  hereby  granted. 

5.  The  powers,  authority  and  discretion  hereby 
conferred  upon  the  Commanding  General,  Services 
of  Supply,  or  any  portion  or  portions  thereof,  may 
be  redelegated  by  him  to  whomsoever  he  may  desig- 
nate, including  without  limitation  the  Director,  Pur- 
chases Division,  Services  of  Supply,  with  the  power 
of  redelegating  such  powers,  in  whole  or  in  part,  to 
any  officer  or  officers  or  civilian  official  or  officials 
of  the  War  Department.  In  any  [37]  delegation  of 
power  or  authority  hereunder  there  may  be  included 
such  terms  and  conditions,  if  any,  as  the  person 
making  such  delegation  may  deem  appropriate  to 
ensure  proper  exercise  of  such  power  and  authority 
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in   the   interest  of  the   United   States   and   of  the 
prosecution  of  the  war. 

/s/  ROBERT  P.  PATTERSON, 
Under  Secretary  of  War. 

The  memorandum  of  the  Under  Seecretary  of 
War,  dated  June  29, 1942,  referred  to  in  above  mem- 
orandum reads  as  follows: 

Memorandum  for  the  Commanding  General, 
Services  of  Supply 

Subject:     Delegation  of  Authority. 

1.  Authority  is  hereby  delegated  to  the  Com- 
manding General,  Services  of  Supply,  to  act  for 
the  Secretary  of  War  or  the  Under  Secretary  of 
War  in  clearing,  approving,  and  taking  other  ac- 
tion in  respect  to  contracts,  change  orders,  supple- 
mental agreements,  advance  payments,  awards,  let- 
ters of  intent,  letter  contracts,  letter  purchase  or- 
ders, leases,  amendments  of  contracts,  and  other 
contractual  instruments;  to  approve  sales  of  equip- 
ment, supplies  and  material;  and  to  approve  new 
War  Department  contract  forms  and  deviations 
from  approved  forms  of  contracts,  including  all 
authority  heretofore  delegated  to  the  undersigned 
by  the  Secretary  of  War  pursuant  to  Public  Law 
354,  77th  Congress  and  Executive  Order  No.  9001. 

2.  The  Commanding  General,  Services  of  Sup- 
ply, is  authorized  further  to  delegate  the  above 
powers  or  any  portion  thereof  to  whomsoever  he 
may  designate,  with  the  power  of  redelegation. 

3.  The   following  memoranda  are   each  hereby 
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revoked;  viz:  (1)  Memorandum  for  Mr.  Albert  J. 
Browning,  dated  March  13,  1942,  delegating  certain 
authority  to  the  Chief  of  the  Purchase  Branch, 
Procurement  and  Distribution  Division,  Services  of 
Supply,  and  (2)  Memorandum  for  Colonel  Albert 
J.  Browning,  A.U.S.,  dated  June  2,  1942,  delegating 
certain  authority  to  him,  as  Chief  of  the  Purchases 
Branch,  Procurement  and  Distribution  Division, 
Services  of  Supply.  Nothing  herein  contained  shall 
be  construed  as  revoking  the  delegation  of  authority 
to  Chiefs  of  Supply  Services  contained  in  Procure- 
ment Circular  No.  91,  dated  December  29,  1941,  and 
Procurement  Circular  No.  17,  dated  February  24, 
1942,  nor  any  delegation  of  authority  heretofore 
made  by  the  Commanding  General,  Services  of  Sup- 
I)ly,  or  the  Chief,  Purchases  Branch,  Procurement 
and  Distribution  Division. 

4.  Nothing  herein  shall  affect  the  existing  au- 
thority of  the  Commanding  General,  Services  of 
Supply,  as  to  matters  relating  to  the  Army  [38J 
Air  Forces,  the  extent  of  which  is  set  forth  in  the 
letter  of  April  9,  1942,  from  the  Under  Secretary 
of  War  to  the  Commanding  General,  Materiel  Com- 
mand, Army  Air  Forces  and  to  the  Commanding 
General,  Services  of  Supply,  or  any  authority  in 
respect  of  Army  Air  Force  contracts  and  other 
contractual  instruments,  delegated  to  Colonel  Al- 
bert J.  Browning,  A.U.S.  by  memorandum  of  the 
undersigned,  dated  June  1,  1942. 

/s/  ROBERT  P.  PATTERSON 
Under  Secretary  of  War. 
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(2)     To  the  Chief  of  Staff— Under  date  of  Jan- 
uary 11,  1943,  the  following  memorandum  was  is- 
sued by  the  Under  Secretary  of  War : 
Memorandum  for  The  Chief  of  Staff: 

1.  There  is  hereby  delegated  to  the  Chief  of 
Staff  full  power,  in  connection  with  operations  sub- 
ject to  his  direction  and  control,  to  exercise  any  of 
the  authority  and  powers  pursuant  to  Executive 
Order  No.  9001  delegated  to  the  undersigned  by  the 
Secretary  of  War  by  instrument  dated  December 
30,  1941  (see  Procurement  Regulations,  paragraph 
107.2).  The  Chief  of  Staff  may,  pursuant  to  Execu- 
tive Order  No.  9001,  exercise  such  powers  either 
personally  or  through  such  officer  or  officers  or 
civilian  officials  of  the  War  Department  as  he  may 
direct  and  he  may  confer  upon  such  officers  or 
civilian  officials  the  power  to  make  further  dele- 
gations of  such  powers  within  the  War  Department. 

2.  All  action  heretofore  taken  by  the  Chief  of 
Staff  or  by  the  direction  of  the  Chief  of  Staff,  that 
would  by  this  delegation  be  authorized,  is  hereby 
ratified  and  confirmed.  There  is  hereby  expressly 
conferred  upon  the  Chief  of  Staff  the  power  and 
authority  to  ratify  and  confirm  any  action  hereto- 
fore taken  by  any  person  responsible  directly  or 
indirectly  to  the  Chief  of  Staff  that  would  by  this 
delegation  of  authority  be  authorized. 

Dated  this  11th  day  of  January,  1943. 

/s/  ROBERT  P.  PATTERSON 
Under  Secretary  of  War. 
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(107.6)  Delegations  from  the  Commanding  Gen- 
eral, Services  of  Supply  to  the  Director,  Purchases 
Division. — Under  date  of  September  16,  1942,  the 
following  memorandum  was  issued  by  the  Com- 
manding General,  Services  of  Supply:  [39] 

Memorandum  For:  Director,  Purchases  Division. 

Subject:     Delegation  of  Authority. 

In  confirmation  of  and  supplementing  the  mem- 
orandum of  the  undersigned,  dated  June  29,  1942, 
to  the  Chief,  Purchases  Branch,  Procurement  and 
Distribution  Division,  Services  of  Supply  (now  the 
Director,  Purchases  Division,  Services  of  Supply), 
the  authority  delegated  to  the  Commanding  General, 
Services  of  Supply,  by  memorandum  of  the  Under 
Secretary  of  War,  dated  September  15,  1942  to  act 
for  the  Secretary  of  War  or  the  Under  Secretary 
of  War  in  clearing,  approving,  and  taking  other 
action  in  respect  to  contracts,  change  orders,  sup- 
plemental agreements,  advance  payments,  awards, 
letters  of  intent,  letter  contracts,  letter  purchase 
orders,  leases,  amendments  of  contracts  and  other 
contractual  instruments,  to  make,  authorize  and 
approve  sales  or  contracts  for  the  sale  of  equip- 
ment, supplies  and  material  and  to  approve  War 
Department  contract  forms  and  deviations  from 
approved  forms,  including  all  authority  heretofore 
delegated  to  the  undersigned  pursuant  to  Public 
Law  354,  77th  Congress,  and  Executive  Order  9001 
(including  without  limitation  all  authority  pursu- 
ant to  Public  Law  354  and  Executive  Order  9001 
delegated  to  the  undersigned  by  the  Under  Secre- 
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tary  of  War  by  the  memorandum  dated  September 
15,  1942),  is  hereby  delegated  to  the  Director,  Pur- 
chases Division,  Services  of  Supply.    The  Director, 
Purchases  Division,  is  authorized  to  delegate  fur- 
ther the  above  i^owers,  authority,  and  discretions  or 
any  portion  thereof  to  any   officer  or  officers,   or 
civilian  official  or  officials  of  the  War  Department 
he  may  designate,  with  the  power  of  redelegation. 
In  any  delegation  of  power  or  authority  hereunder 
there  may  be  included  such  tei-ms  and  conditions,  if 
any,  as  the  person  making  such   delegation  may 
deem  approjDriate  to  ensure  proper  exercise  of  such 
power  and  authority  in  the  interest  of  the  United 
States  and  of  the  prosecution  of  the  War. 
/s/  BREHON  SOMERVELL 
Lieutenant  General 
Commanding 

The  memorandum  of  the  Commanding  General 
dated  June  29,  1942,  referred  to  in  the  above  mem- 
orandum reads  as  follows: 

Memorandum  For:  Chief,  Purchases  Branch, 
Procurement  and  Distribution  Division. 

Subject:     Delegation  of  Authority. 

The  authority  delegated  to  the  Commanding  Gen- 
eral, Services  of  [40]  Supply,  by  memorandum  of 
the  Under  Secretary  of  War,  dated  June  29,  1942, 
to  act  for  the  Secretary  of  War  or  the  Under  Secre- 
tary of  War  in  clearing,  approving,  and  taking 
other  action  in  respect  to  contracts,  change  orders, 
supplemental    agreements,    advance    payments, 
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awards,  letters  of  intent,  letter  contracts,  letter  pur- 
chase orders,  leases,  amendments  of  contracts  and 
other  contractual  instruments,  to  approve  sales  of 
equipment,  supplies  and  material  and  to  approve 
War  Department  contract  forms,  and  deviations 
from  approved  forms  including  all  authority  here- 
tofore delegated  to  the  undersigned  pursuant  to 
Public  Law  354,  77th  Congress,  and  Executive  Order 
9001,  is  hereby  delegated  to  the  Chief,  Purchases 
Branch,  Procurement  and  Distribution  Division, 
Services  of  Supply.  The  Chief,  Purchases  Branch, 
Procurement  and  Distribution  Division,  is  author- 
ized to  delegate  further  the  above  powers  or  any 
portion  thereof  to  whomsoever  he  may  designate, 
with  the  power  of  redelegation. 

/s/  BREHON  SOMERVELL 

Lieutenant  General 

Commanding 

(107.7)  Delegations  from  the  Under  Secretary 
of  War  to  the  Special  Representative  of  the  Under 
Secretary  of  War  for  the  Army  Air  Forces. — 
Under  date  of  September  15,  1942,  the  following 
memorandum  was  issued  by  the  Under  Seecretary 
of  War: 

Memorandum  For:  Colonel  Albert  J.  Browning, 
A.U.S.,  Special  Representative  of  the  Under  Sec- 
retary of  War. 

Subject:     Delegation  of  Authority. 

1.  In  confirmation  of  and  supplementing  the 
memorandum  of  the  undersigned  to  Colonel  Albert 
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J.  Browning,  A. U.S.,  dated  June  1,  1942,  on  the 
above  subject,  authority  is  hereby  delegated  to 
Colonel  Browning  to  act  for  the  Secretary  of  War 
or  the  Under  Secretary  of  War,  in  clearing,  ap- 
proving, and  taking  other  action  in  respect  to 
Army  Air  Force  contracts,  change  orders,  supple- 
mental agreements,  advance  payments,  awards,  let- 
ters of  intent,  letter  contracts,  letter  pui'chase  or- 
ders, leases,  amendments  of  contracts,  and  other 
contractual  instruments ;  to  make,  authorize  and  ap- 
prove sales  or  contracts  for  the  sale  of  Army  Air 
Force  equipment,  supplies  and  material;  and  to 
approve  new  War  Department  Army  Air  Force 
contract  forms  and  deviations  from  approved  forms 
of  contracts,  including  all  authority  with  respect  to 
Army  Air  Force  contracts  and  agreements  of  all 
kinds  heretofore  delegated  to  the  undersigned  by 
the  Secretary  of  War  pursuant  to  Public  Law  354, 
77th  Congress  and  Executive  Order  No.  9001.  This 
[41]  memorandum,  however,  shall  not  affect  the 
existing  authority  of  the  Commanding  General, 
Services  of  Supply,  as  to  matters  relating  to  Air 
Forces,  the  extent  of  which  is  set  forth  in  the  let- 
ter dated  April  9,  1942  from  the  Under  Secretary 
of  War  to  the  Commanding  General,  Materiel  Com- 
mand, Army  Air  Forces,  and  to  the  Commanding 
General,  Services  of  Supply.  Colonel  Browning, 
and  any  person  or  persons  designated  by  him  as 
such,  acting  under  the  authority  herein  contained 
will  act  as  "Special  Representative  of  the  Under 
Secretary  of  War." 
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2.  Without  any  limitation  of  the  powers  and 
authority  hereinbefore  granted,  there  is  hereby 
vested  in  Colonel  Browning,  pursuant  to  and  sub- 
ject to  the  provisions  of  Title  II  of  the  First  War 
Powers  Act  (Public  Law  354,  77th  Congress)  and 
Executive  Order  No.  9001  the  authority  to  take 
the  following  action: 

a.  He  may  enter  into,  amend  or  modify  con- 
tracts, may  make  purchases,  may  place  orders,  and 
may  make  advance  progress  and  other  payments  on 
such  contracts,  purchases  and  orders  without  re- 
gard to  the  provisions  of  law  relating  to  the  mak- 
ing, performance,  amendment,  or  modification  of 
contracts. 

b.  The  contracts  hereby  authorized  to  be  made 
include  agreements  of  all  kinds  (whether  in  the 
form  of  letters  of  intent,  purchase  orders,  or  other- 
wise) for  all  types  and  kinds  of  things  and  serv- 
ices necessary,  appropriate  or  convenient  for  the 
prosecution  of  war,  or  for  the  invention,  develop- 
ment, or  production  of,  or  research  concerning  any 
such  things,  including  but  not  limited  to,  aircraft, 
buildings,  vessels,  arms,  armament,  equipment,  or 
supplies  of  any  kind,  or  any  portion  thereof,  in- 
cluding plans,  spare  parts  and  equipment  therefor, 
materials,  supplies,  facilities,  utilities  machinery, 
machine  tools,  and  any  other  equipment,  without 
any  restriction  of  any  kind,  either  as  to  type,  char- 
acter, location  or  form. 

c.  Whenever,  in  the  judgment  of  Colonel  Brown- 
ing, (or  of  an  officer  or  civilian  employee  of  the 
War  Department  to  whom  authority  has  been  dele- 


United  States  of  America  225 

Plaintiff's  Exhibit  ''Q'— (Continued) 
gated  to  exercise  such  powers),  the  prosecution  of 
the  war  is  thereby  facilitated,  he  may  amend  or 
modify  contracts  heretofore  or  hereafter  made  for 
the  purpose  of  (a)  obtaining  continued  operations 
by  contractors  engaged  in  war  production,  (b)  en- 
couraging greater  diligence  on  the  part  of  con- 
tractors, (c)  protecting  contractors  from  the  con- 
sequences of  unforseen  or  unexpected  events,  (d) 
adjusting  contracts  to  new  conditions  and  circum- 
stances, including  [42]  those  created  by  the  rules, 
orders,  instructions  and  determinations  of  Govern- 
ment departments,  or  (e)  for  any  other  purposes 
for  facilitating  the  prosecution  of  the  war. 

Such  amendments  and  modifications  of  contracts 
may  be  without  consideration,  other  than  the  de- 
termination that  the  prosecution  of  the  war  will 
thereby  be  facilitated,  and  may  be  utilized  to  ac- 
complish the  same  things  as  any  original  contract 
could  accomplish,  irrespective  of  the  time  or  circum- 
stances of  the  making  of  or  the  form  of  the  contract 
amended  or  modified,  or  of  the  amending  or  modify- 
ing contract,  and  irrespective  of  rights  which  may 
have  accrued  under  the  contract  or  the  amendments 
or  modifications  thereof.  The  powers  hereby  dele- 
gated may  be  exercised  by  (a)  supplemental  agree- 
ments which  modify  or  amend  or  settle  claims  by 
or  against  the  United  States  arising  under  or  with 
respect  to  any  contacts  heretofore  or  hereafter 
made;  (b)  agreements  with  contractors  or  obligors 
modifying  or  releasing  accrued  obligations  of  any 
sort,  including  accrued  liquidated  damages  or  lia- 
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bility  under  any  surety  or  other  bond;  or  (e)  sup- 
plemental agreements  and  change  orders  suspending 
or  modifying  the  operation  of  existing  contracts 
as  yet  uncompleted,  and  providing  for  the  payment 
by  the  Grovernment  of  the  damages  incurred  by  a 
contractor  by  reason  of  such  suspension  or  modifi- 
cation; provided  in  each  instance  that  full  perform- 
ance by  the  contractor  under  such  contract,  or 
under  a  series  of  contracts  between  the  United 
States  and  the  same  contractor  for  substantially  the 
same  goods,  shall  not  have  been  completed  and  final 
payment  made  thereunder.  The  sui3plemental  con- 
tracts hereby  authorized  to  be  made  include  agree- 
ments of  all  kinds  for  all  types  and  kinds  of  things 
and  services  necessary,  appropriate  or  convenient 
for  the  prosecution  of  the  war,  or  for  the  invention, 
development  or  production  of,  or  research  concern- 
ing any  such  things. 

d.  He  may  waive  bid,  payment,  performance,  or 
other  bonds,  and  dispense  with  advertising  for  bids 
and  competitive  bidding. 

4.  Colonel  Browning,  or  any  person  acting  by 
delegation  from  him  in  the  exercise  of  the  powers 
hereby  granted,  shall  have  power  to  ratify  and  ap- 
prove any  contractual  documents  entered  into  or 
action  taken  by  others,  which  he  himself  might  have 
entered  into  or  taken  by  virtue  of  the  powers  hereby 
granted. 

5.  The  powers,  authority  and  discretion  hereby 
conferred  upon  Colonel  Browning,  or  any  portion 
or  portions  thereof,  may  be  redelegated  by  him  to 
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whomsoever  he  may  designate,  with  the  power  of 
redelegating  such  powers,  [43]  in  whole  or  in  part, 
to  any  officer  or  officers  or  civilian  official  or  officials 
of  the  War  Department.  In  any  delegation  of  power 
or  authority  hereunder  there  may  be  included  such 
terms  and  conditions,  if  any,  as  the  person  making 
such  delegation  may  deem  appropriate  to  ensure 
proper  exercise  of  such  power  and  authority  in  the 
interest  of  the  United  States  and  of  the  prosecution 
of  the  war. 

/s/  ROBERT  P.  PATTERSON 
Under  Secretary  of  War 

The  memorandum  of  the  Under  Secretary  of 
War,  dated  June  1,  1942,  referred  to  in  the  above 
memorandum,  reads  as  follows: 

Memorandum  For:  Colonel  Albert  J.  Browning, 
A.U.S. 

Authority  is  hereby  delegated  to  Colonel  Albert 
J.  Browning,  A.U.S.  to  act  for  the  Secretary  of 
War  and/or  the  Under  Secretary  of  War  in  clear- 
ing, approving  and  taking  other  action  in  respect 
to  Army  Air  Force  contracts,  change  orders,  sup- 
plemental agreements,  advance  payments,  awards, 
letters  of  intent,  letter  contracts,  letter  purchase 
orders,  leases,  amendments  of  contracts  and  other 
contractual  instruments:  to  approve  sales  of  Army 
Air  Force  equipment,  supplies  and  materials;  and 
to  approve  new  War  Department  Army  Air  Force 
contract  forms  and  deviations  from  approved  forms 
of  Army  Air  Force  contracts. 
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The  foregoing  authority,  or  any  portion  thereof, 
is  likewise  delegated  to  such  person  or  persons  as 
may  be  designated  in  writing  by  Colonel  Albert  J. 
Browning,  A.U.S. 

The  individual  acting  under  the  foregoing  au- 
thority will  so  act  as  "Special  Representative  of 
the  Under  Secretary  of  War." 

The  foregoing  authority  shall  remain  in  full  force 
and  effect  until  revoked  by  this  office. 
By  direction  of  the  Secretary  of  War : 

/s/      ROBERT  S.  PATTERSON 
Under  Secretary  of  War 

(107.8)  Delegation  of  authority  to  Legal  As- 
sistant to  Director  of  Materiel  and  to  Chief,  Legal 
Branch  to  approve  contract  forms. — Under  date  of 
12  November  1943  the  following  memorandum  was 
issued : 

Memorandum  For:  Legal  Assistant  to  the  Direc- 
tor of  Materiel  and  to  the  Chief,  Legal  Branch, 
Director  of  Materiel. 

Subject:  Delegation  of  Authority  to  Approve 
Contract  Forms  and  Deviations  from  Approved 
Forms.  [44] 

The  authority  delegated  to  the  Director,  Pur- 
chases Division,  by  the  Commanding  General, 
Services  of  Supply,  dated  September  15,  1942  and 
the  authority  delegated  to  me  by  the  Under  Secre- 
tary of  War,  dated  September  15,  1942  (in  respect 
of  matters  relating  to  the  Army  Air  Forces)  to  act 
for  the  Secretary  of  War  or  the  Under  Secretary 
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of  War  in  ajoproving  War  Department  contract 
forms  and  deviations  from  approved  forms  is 
hereby  further  delegated  to  the  Legal  Assistant  to 
the  Director  of  Materiel,  and  to  the  Chief,  Legal 
Branch,  Director  of  Materiel,  Anny  Service  Forces, 
or  either  of  them,  and  to  any  person  who  for  the 
time  being  may  be  acting  in  either  capacity. 
ALBERT  J.  BROWNING 

Brigadier  General,  General 
Staff  Corps,  Director,  Pur- 
chases Division. 

(107.9)  Authority  delegated  by  these  Procure- 
ment Regulations.  These  regulations  to  the  extent, 
and  only  to  the  extent,  that  they  actually  confer 
authority  upon  the  chiefs  of  the  technical  services 
and  other  officers  or  civilian  officials  of  the  War 
Department  to  exercise  power  to  enter  into  con- 
tracts and  into  amendments  or  modifications  of 
contracts  heretofore  or  hereafter  made  and  to  make 
advance,  progress  and  other  payments  thereon  shall 
constitute  a  redelegation  by  the  Commanding  Gen- 
eral, Army  Service  Forces  of  the  authority  dele- 
gated to  him  as  set  forth  in  paragraph  107.5,  and 
by  the  Special  Representative  of  the  Under  Secre- 
tary of  War  of  the  authority  delegated  to  him,  as 
set  forth  in  paragraph  107.7.  The  authority  granted 
as  provided  in  the  preceding  sentence,  of  course, 
does  not  dispense  with  the  necessity  of  obtaining 
any  approval  expressly  specified  in  any  paragrajoh 
of  these   procurement   regulations    (see   e.g.   para- 
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graph  315.1).  Authority  conferred  upon  the  chiefs 
of  the  technical  services  mider  any  paragraph  of 
these  procurement  regulations  may  be  redelegated 
(with  or  without  power  of  further  redelegation)  to 
such  officer  or  officers  or  civilian  official  or  officials 
as  the  chiefs  of  the  technical  services  severally  may 
direct,  whether  or  not  express  mention  of  the  powers 
of  redelegation  is  made  in  any  such  paragraph, 
unless  it  is  expressly  provided  in  the  paragraph 
that  the  power  shall  not  be  redelegated.  The  exer- 
cise prior  to  the  date  of  these  regulations  of  any 
such  authority  by  any  such  officer  or  officers  or 
civilian  official  or  officials  is  hereby  ratified  and 
confirmed  in  all  respects.  [45] 

(107.10)  Since  the  regulations  are  generally  de- 
claratory of  policy  only,  it  will  be  necessary  for  the 
chief  of  each  technical  service  to  publish  appro- 
priate instructions  on  procedure. 

(108)  Applicability  of  these  procurement  regu- 
lations. 

(108.1)  Preliminary  definitions. — (1)  The  term 
* 'procurement  activities"  as  used  in  paragraph 
108.2,  includes  all  such  activities  except  the  acqusi- 
tion  and  disposal  of  real  estate  so  far  as  the  latter 
are  governed  and  regulated  by  AR  100-60,  100-61, 
100-62  and  100-63.  The  term  comprises,  but  is  not 
necessarily  limited  to,  the  procurement  of  supplies, 
material  and  equipment  and  the  procurement  of 
construction  work,  including  that  on  rivers  and 
harbors. 
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(2)  The  term  ''Army  agencies",  as  used  in 
paragraph  108.2,  includes  all  personnel  of  the 
Army,  except  as  indicated  in  paragraph  108.6.  In 
particular,  it  includes  the  agencies  referred  to  in 
paragraphs  108.4  and  108.5. 

(3)  The  term  "Appropriated  funds",  as  used 
in  paragraph  108.2,  comprises  all  such  funds,  in- 
cluding such  funds  allocated  to,  as  distinguished 
from  appropriated  to,  the  War  Department;  but 
does  not  include  organizational,  unit  or  similar 
funds. 

(108.2)  These  procurement  regulations  are  ap- 
plicable to  all  procurement  activities  carried  on  by 
Army  agencies  with  appropriated  funds.  If  a 
project  involves  both  a  procurement  activity  and 
acquisition  or  disposal  of  real  estate  governed  and 
regulated  by  the  Army  Regulations  referred  to  in 
paragraph  108.1,  these  Procurement  Regulations 
are  applicable  so  far  as  the  procurement  activity 
is  concerned  and  are  inapplicable  so  far  as  the 
acquisition  or  disposal  of  real  estate  is  concerned. 

(108.3)  Technical  services  and  supply  services. 
— Pursuant  to  Circular  No.  30,  Headquarters  Army 
Service  Forces,  15  May  1943,  the  designation  of 
''supply  services"  is  changed  to  "technical  ser- 
vices". This  change  is  being  made  in  the  Procure- 
ment Regulations  as  occasion  arises  to  reprint  pages 
for  other  reasons.  In  the  meantime,  the  term 
"supply  services"  should  be  read  as  "technical 
services".  [46] 
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(108.4)  Army  Air  Forces. — (1)  The  regulations 
have  been  issued  with  the  approval  of  the  Army 
Air  Forces,  and  shall,  unless  otherwise  specifically 
indicated,  apply  to  the  Army  Air  Forces. 

(2)  Whenever  used  herein,  unless  otherwise 
specifically  indicated,  the  term  "technical  services" 
shall  be  deemed  to  include  the  Army  Air  Forces, 
and  the  term  "chiefs  of  the  technical  services"  shall 
be  deemed  to  include  the  Commanding  General, 
Army  Air  Forces.  Likewise,  the  terms  "Director, 
Purchases  Division,  Headquarters,  Army  Service 
Forces"  and  "Director,  Readjustment  Division, 
Headquarters,  Army  Service  Forces",  when  used 
in  connection  with  action  to  be  taken  in  respect  of 
the  Army  Air  Forces,  shall,  unless  otherwise  spe- 
cifically indicated,  be  deemed  to  refer  to  the  Special 
Representative  of  the  Under  Secretary  of  War 
designated  for  that  purpose. 

(3)  Except  as  specifically  otherwise  provided, 
all  communications  to  the  Army  Air  Forces  or  to 
the  Commanding  General,  Army  Air  Forces,  relat- 
ing to  procurement,  should  be  addressed  to  the 
attention  of  the  Procurement  Branch,  Materiel 
Division,  Office  of  the  Assistant  Chief  of  Air  Staff, 
Materiel,  Maintenance  and  Distribution. 

(108.5)  Service  Commands.  These  regulations 
are  applicable  to  the  procurement  activities  of  the 
service  commands.  Where  procurement  is  accom- 
plished by  a  serivce  command  at  the  direction  of 
the  chief  of  a  technical  service  or  his  duly  author- 
ized   representative,    the    dirctions    will    contain 
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references  to  the  a})plicable  }:)aragraphs  of  the  Pro- 
curement Regulations  and  will  also  contain  supple- 
mentary instructions  where  appropriate.  In  such 
a  case,  for  the  purposes  of  these  regulations,  the 
procurement  shall  be  regarded  as  procurement  by 
the  technical  service  concerned  and  the  contract  will 
be  regarded  as  a  contract  of  that  technical  service. 
In  all  other  cases,  the  service  command  accomplish- 
ing the  procurement  shall  act  independently  of  any 
technical  service  and  the  term  "technical  service" 
and  the  term  ''service",  as  used  in  these  regulations, 
shall  be  deemed  to  refer  to  the  service  commands 
and  the  term  "chiefs  of  technical  services"  and 
"chiefs  of  services"  shall  be  deemed  to  refer  to  the 
Commanding  Generals  of  the  Service  Commands. 
In  connection  with  this  paragraph  see  paragraph 
108.3  above. 

(108.6)  Procurement  and  contracting  authority 
of  commanding  officers  outside  continental  United 
States.  In  general.  Commanding  Officers  in  charge 
of  [47]  United  States  armed  forces  outside  the 
continental  United  States  and  its  territories  and 
possessions  including  Alaska  are  not  required,  in 
connection  with  the  procurement  of  supplies  neces- 
sary to  accomplish  the  mission  confided  in  them, 
to  comply  with  the  procurement  regulations  or  any 
other  regulations,  circulars  or  instructions  or  with 
any  provisions  or  restrictions  of  the  laws  of  the 
United  States  which  may  be  applicable  within  the 
United  States  or  any  territory  or  j)ossession  thereof. 
This  matter  is  more  fully  treated  in  Section  1  of  the 
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Circular  No.  21,  War  Department,  1943.  Likewise, 
Commanding  Officers  in  charge  of  United  States 
Armed  Forces  outside  the  continental  United  States 
but  within  the  territories  or  possesisons  of  the 
United  States  including  Alaska,  who  are  respon- 
sible directly  to  the  War  Department  (that  is  the 
chief  of  staff),  in  connection  with  the  procurement 
of  supplies  necessary  to  the  accomplishment  of 
the  mission  confided  in  them  are  authorized  to 
disregard  procurement  regulations  and  other  War 
Department  regulations,  restrictions,  circulars  and 
instructions,  and  when  they  find  that  to  do  so  will 
facilitate  the  prosecution  of  the  war,  they  are 
authorized  to  disregard  the  provisions  of  law  re- 
lating to  procurement;  all  subject  however  to  (1) 
Title  II  of  the  First  War  Powers  Act,  1941,  (2) 
the  restrictive  provisions  contained  in  Executive 
Order  No.  9001  and  (3)  any  law  approved  after 
December  18,  1941.  This  matter  is  more  fully  set 
forth  in  Section  II  of  Circular  No.  21,  War  Depart- 
ment, 1943. 

(108.7)  Procurement  within  the  United  States 
for  armed  forces  abroad. — It  is  to  be  noted  that  the 
provisions  of  Circular  No.  21,  War  Department, 
1943,  referred  to  in  paragraph  108.6  have  no  appli- 
cation to  procurement  within  the  United  States  for 
armed  forces  abroad. 
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Section  IV. 
MISCELLANEOUS  PROHIBITIONS 

(109)  Prohibition  against  voluntary  service. 

(109.1)  No  department  or  officer  of  the  Gov- 
ernment may  accept  voluntary  service  for  the 
Government  except  in  cases  of  sudden  emergency 
involving  the  loss  of  human  life  or  the  destruction 
of  })roperty,  or  when  a  written  statement  is  obtained 
that  the  service  rendered  will  not  be  made  the  basis 
of  a  future  claim  against  the  Government  for  com- 
pensation. [48] 

(110)  Prohibition  against  use  of  troop  labor. 

(110.1)  Except  in  cases  of  manifest  necessity  or 
when  authorized  by  the  Secretary  of  War,  the  labor 
of  troops  will  not  be  used  to  enable  the  contractors 
to  fulfill  contracts. 

(110.2)  Whenever  troop  labor  has  been  used — 

(1)  Authority  therefor  will  be  given  in  writing. 

(2)  A  report  enumerating  in  detail  the  service 
rendered  will  be  forwarded  to  the  Commanding 
General,  Army  Service  Forces,  Attention  of  Indus- 
trial Personnel  Division. 

(3)  Pull  deduction  will  be  made  for  the  value 
of  the  service  rendered. 

(111)  Conflicts  between  outside  interests  of 
officers  or  civilian  employees  and  their  official 
duties. 

(111.1)  Basis  statute. — Section  41  of  the  United 
States  Criminal  Code  (18  U.S.C.  93)  provides  as 
follows : 
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"No  officer  or  agent  of  any  corporation,  joint- 
stock  company,  or  association,  and  no  member  or 
agent  of  any  firm,  or  person  directly  or  indirectly 
interested  in  the  pecuniary  profits  or  contracts  of 
such  corporation,  joint-stock  company,  association, 
or  firm,  shall  be  employed  or  shall  act  as  an  officer 
or  agent  of  the  United  States  for  the  transaction 
of  business  with  such  corporation,  joint-stock  com- 
pany, association,  or  firm.  Whoever  shall  violate 
the  provisions  of  this  section  shall  be  fined  not  more 
than  $2,000  and  imprisoned  not  more  than  two 
years. ' ' 

(111.2)  Construction  of  basic  statute. — The  gen- 
eral language  of  Section  41  of  the  United  States 
Criminal  Code  has  been  the  subject  of  interpreta- 
tion from  time  to  time  by  The  Judge  Advocate 
General  and  by  the  Attorney  General.  The  Judge 
Advocate  General  has  been  careful  to  point  out 
that  the  question  of  construction  presented  *' in- 
volves the  construction  and  application  of  criminal 
statutes  concerning  which  the  Federal  courts  alone 
can  speak  with  final  authority."  However,  the 
substance  of  certain  of  those  opinions  is  set  forth 
as  an  aid  in  the  construction  of  the  statute: 

(1)  In  Vol.  40,  Op.  No.  42,  March  31,  1942,  the 
Attorney  General  rendered  an  opinion  concerning 
the  use  of  a  certain  Army  officer  as  a  Liaison  officer 
between  a  corporation  and  the  War  Department. 
It  appeared  [49]  that  the  officer  was  also  an  officer 
and  stockholder  in  the  corporation.  In  holding 
that  the  basic  statute  would  be  violated  if  the  officer 
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acted  in  that  capacity,  the  Attorney  General  stated 
in  part: 

**No  man  can  serve  two  masters.  The  statute  in 
question  is  clearly  grounded  on  this  assumption. 
Its  manifest  purpose  is  such  that  any  attempt  to 
reconcile  it  with  the  proposed  employment  runs  into 
difficulties.  Some  of  these  difficulties  are  pointed 
out  by  The  Judge  Advocate  General  of  the  Army 
in  his  opinion  on  the  question.  Others  are  equally 
apparent. 

"No  matter  how  high  are  the  motives  of  the 
Army  Officer  who  advises,  he  is  likely  as  a  realistic 
matter  to  be  consciously  or  unconsciously  influenced 
by  the  fact  that  his  actions  may  benefit  the  corpora- 
tion of  which  he  is  an  officer  and  a  stockholder.  To 
a  degree  his  salary  as  an  officer  of  the  corporation 
would  be  affected  by  whether  his  advice  leads  the 
War  Department  to  enter  into  a  procurement  con- 
tract with  his  company.  To  a  larger  degree  his 
share  in  the  earnings  of  the  corporation  as  a  stock- 
holder would  be  affected  by  his  advice." 

(2)  In  two  recent  opinions  (SPJGA  210.4  and 
SPJGA  250.7)  rendered  respectively  on  May  22, 
1942  and  March  28,  1942  The  Judge  Advocate  Gen- 
eral concluded  that  a  person  holding  stock  in  a 
corporation  may  be  a  "person  directly  or  indirectly 
interested  in  the  pecuniary  costs  or  contracts  of 
such  corporation",  within  the  meaning  of  the 
statute.  It  is  to  be  emphasized,  however,  that  these 
two  opinions  relate  solely  to  that  issue  and  do  not 
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constitute  opinions  on  what  constitutes  the  "trans- 
attion  of  business"  with  the  corporation  within  the 
meaning  of  the  statute.  The  construction  of  these 
words,  as  contained  in  the  statute,  was  the  subject 
of  an  opinion  discussed  in  subparagraph  (3)  below. 
(3)  Under  date  of  December  3,  1942  (SPJGA 
1942/5072)  the  opinion  of  The  Judge  Advocate 
General  was  requested  with  respect  to  the  employ- 
ment of  a  person  as  head  of  an  agency  which  would 
have  complete  charge  of  all  phases  of  production 
of  certain  items  which  were  purchased  by  the  Wai^ 
and  Navy  Departments.  The  prospective  head  of 
the  agency  had  been  for  some  years  an  officer  of 
a  corporation  which  was  one  of  the  largest  pro- 
ducers of  the  items  with  which  the  agency  would 
be  concerned,  but  at  the  time  of  the  opinion  was  on 
leave  of  absence  without  pay.  It  appeared,  how- 
ever, that  under  a  retirement  system  established  by 
the  corporation  he  would,  if  he  lived  to  a  specified 
age,  become  entitled  to  certain  annual  payments. 
[50]  It  further  appeared  that  there  was  an  under- 
standing that  if  the  agency  were  called  upon  to 
transact  business  with  the  corporation  in  question, 
such  transactions  would  be  conducted  by  other 
officers  or  employees  of  the  agency  and  that  if 
questions  were  presented  not  capable  of  final  de- 
cision by  such  other  officers  or  employees,  such 
questions  would  be  referred  to  higher  authority  for 
decision.  However,  it  also  appeared  that  the  head 
of  the  agency  would  be  called  upon  to  determine 
questions  of  general  policy  which  would  affect  the 
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corporation  of  which  he  was  formerly  an  officer 
along  with  other  producers.  The  Judge  Advocate 
General  concluded  that  Section  41  of  the  Criminal 
Code  would  not  be  violated  by  the  employment  of 
such  an  individual  as  head  of  the  agency. 

(4)  In  an  opinion  dated  February  3,  1923,  the 
Acting  Judge  Advocate  General  throws  further 
light  on  what  constitutes  transacting  business 
within  the  meaning  of  Section  41  of  the  Criminal 
Code.  He  had  been  requested  to  review  the  law  in 
relation  to  the  interest  of  the  agents  or  officers  of 
the  United  States  in  contracts  with  the  United 
States  with  a  view  to  the  submission  of  proposed 
amendments  thereto  so  as  to  permit  the  utilization 
of  leading  men  in  industry  in  an  advisory  capacity 
in  connection  with  the  planning  and  supervision  of 
the  procurement  of  war  necessities.  The  opinion  in 
part  reads  as  follows: 

''The  statute  is  to  be  strictly  construed  and  crim- 
inality attaches  only  when  an  individual,  being  an 
officer,  or  member  of  a  business  concern  or  directly 
or  indirectly  interested  in  the  profits  of  the  concern 
is  employed  or  acts  as  agent  of  the  United  States 
for  the  transaction  of  business  with  that  concern. 
The  Act  contemplates  the  actual  transaction  of 
business.  The  negotiation  of  a  tentative  contract 
by  an  agent  of  the  Government  with  a  business 
concern  in  which  that  agent  is  an  officer,  member, 
or  in  which  he  is  interested,  although  not  binding 
upon  either  party  until  executed,  in  accordance  with 
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statutory  authority  and  an  appropriation  sufficient 
for  the  fulfillment  thereof,  would  probably  be  con- 
sidered a  violation  of  the  statute  if  the  performance 
of  the  contract  was  thereafter  entered  upon.  For 
this  reason,  in  the  preparation  of  procurement 
plans,  no  person  should  be  permitted  to  have  a  part 
as  agent  for  the  United  States  in  the  negotiation 
of  tentative  contracts  with  a  concern  of  which  he 
is  an  officer,  agent  or  member,  or  in  which  he  is 
pecuniarily  interested.  *  *  *  it  is  considered 
that  acting  in  a  solely  advisory  capacity  without 
actual  par-  [51]  ticipation  in  the  negotiation  or 
awarding  of  a  contract  or  directing  the  awarding 
of  a  contract  would  not  be  a  violation  of  Section 
41  of  the  Federal  Criminal  Code." 

(111.3)  Regulations  supplementary  to  basic 
statute. — The  following  regulations  suplementary  to 
the  statute  set  forth  in  paragraph  111.1  are  pre- 
scribed : 

(1)  No  officer  or  employee  of  the  War  Depart- 
ment may  act  as  an  agent  of  the  United  States  in 
advising,  recommending,  making  or  approving  the 
purchase  of  supplies  or  other  property,  or  in  con- 
tracting therefor,  if  he  would  be  admitted  to  share 
or  receive  directly  or  indirectly  any  pecuniary 
profit  or  benefit  from  such  purchase  or  contract. 

(2)  No  officer  or  civilian  employee  of  the  War 
Department  shall  be  in  direct  charge  of  the  nego- 
tiation of,  or  exercise  authority  for  the  final  ap- 
proval of,  any  contract  with  any  corporation, 
joint-stock  company,  association  or  firm,  if  at  any 
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time  during  the  period  subsequent  to  December  7, 
1936  such  officer  or  civilian  employee  was  employed 
by  or  engaged  in  a  course  of  substantial  non-Gov- 
ernmental business  dealings  with  such  corporation, 
joint-stock  company,  association  or  firm. 

The  Under  Secretary  of  War  is  authorized  to 
make  exceptions  to  the  regulation  contained  in  sub- 
paragraph (2)  above.  In  cases  where  the  chief  of 
a  supply  service  feels  that  the  application  of  the 
regulations  contained  in  such  subparagraph  is  im- 
practicable, he  should  forward  to  the  Director, 
Purchases  Division,  Headquarters,  Army  Service 
Forces,  a  request  for  an  exemption.  Such  request 
should  be  accompanied  by  a  full  statement  of  the 
circumstances  which  are  believed  to  make  such- 
exemption  necessary.  No  exemption  may  be  made 
from  the  provisions  of  the  statute  referred  to  in 
paragraph  111.1  or  from  subparagraph  (1)  of  this 
paragraph. 

Section  V. 

PROPOSALS  FOR  LEGISLATIVE  ACTION 
AND  FOR  EXECUTIVE  ORDERS  AF- 
FECTING   PROCUREMENT 

(113)  General.— By  Circular  No.  59,  War  De- 
partment, 1942,  the  Legislative  and  Liaison  Divi- 
sion, War  Department,  is  charged  with  supervising 
the  preparation  of  legislation  requested  by  the  War 
Department,  with  preparing  reports  to  Committees 
of  Congress  and  w4th  the  maintenance  of  liaison 
[52]    necessary    thereto.     Said    Circular    No.    59 
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further  provides  that  the  preparation  of  reports  on 
legislation  affecting  the  Army  Ground  Forces,  the 
Army  Air  Forces  or  the  Army  Service  Forces  may 
be  assigned  to  the  command  concerned. 

(114)  Legislation  includes  Executive  Orders. — 
The  terms  "legislation"  and  "legislative",  as 
hereinafter  used  in  this  Section  refer  to  action 
taken  or  to  be  taken  by  Congress,  other  than  the 
enactment  of  strictly  appropriation  items,  and  to 
all  Executive  Orders. 

(115)  Legislative  Division,  Office  of  the  Under 
Secretary  of  War. — With  the  approval  and  by  the 
authority  of  the  Under  Secretary  of  War,  the 
Legislative  Division,  Office  of  the  Under  Secretary 
of  War,  is  designated  as  the  agency  charged  with 
the  coordination  within  that  Office,  the  Army  Ser- 
vice Forces  and  the  Army  Air  Forces,  of  all  legis- 
lative matters  affecting  procurement  or  related 
functions. 

(116)  Proposals  for  Legislative  Action  affecting 
Procurement. 

(116.1)  Except  as  specifically  otherwise  pro- 
vided in  paragraph  116.2,  all  proposals  for  legis- 
lative action  affecting  procurement  or  related  func- 
tions, originating  from  any  source  whatsoever,  will 
be  referred  to  the  Legislative  Division,  Officer  of 
the  Under  Secretary  of  War,  for  coordination. 

(116.2)  All  such  proposals,  other  than  proposals 
for  Executive  Orders,  originating  from  sources  out- 
side the  Office  of  the  Under  Secretary  of  War,  the 
Army  Service  Forces  or  the  Army  Air  Forces,  will 
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be  referred  to  the  Legal  Branch,  Purchases  Divi- 
sion, Headquarters,  Army  Service  Forces.  The 
Legislative  Section  of  that  Branch  will  promptly 
review  such  proposals  to  determine  which  are  of 
sufficient  importance  to  the  Office  of  the  Under 
Secretary  of  War,  the  Army  Service  Forces,  Army 
Air  Forces,  or  any  of  them  to  warrant  further  con- 
sideration. Such  of  the  proposals  as  warrant  such 
consideration  will  be  referred  directly  to  the  Legis- 
lative Division,  Office  of  the  Under  Secretary  of 
War,  for  coordination. 

(117)  Action  of  Legislative  Division. — The  Leg- 
islative Division,  Office  of  the  Under  Secretary  of 
War,  will,  with  respect  to  such  proposals  originat- 
ing within  the  Office  of  the  Under  Secretary  of 
War,  the  Army  Service  [53]  Forces,  or  the  Army 
Air  Forces, — 

(1)  Take  all  necessary  action  to  secure  the  views 
of  those  individuals  and  elements  within  the  Office 
of  the  Under  Secretary  of  War,  the  Army  Service 
Forces  and  the  Army  Air  Forces,  whose  responsi- 
bilities would  be  affected  by  such  legislative  action. 

(2)  Refer  any  questions  regarding  the  form  of 
the  proposed  legislative  action  to  the  Legal  Branch, 
Purchases  Division,  Headquarters,  Army  Service 
Forces,  for  consideration  and  report. 

(3)  Make  all  necessary  arrangements  for  proper 
coordination  with  other  Government  departments 
and  agencies  w^hose  functions  would  be  affected. 

(4)  If  it  is  determined  by  proper  authority  to 
initiate  such  legislative  action,  coordinate  the  mat- 
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ter  with  the  Legislative  and  Liaison  Division,  War 
Department. 

(5)  Take  any  other  necessary  or  appropriate 
action  in  connection  therewith. 

With  respect  to  such  proposal  originating  from 
sources  outside  the  Office  of  the  Under  Secretary 
of  War,  the  Army  Service  Forces  or  the  Army  Air 
Forces,  Legislative  Division,  Office  of  the  Under 
Secretary  of  War  will,  upon  receipt  of  such  pro- 
posals, take  the  action  described  in  subparagraphs 
(1),  (3)  and  (5)  above. 

(118)  Congressional  Hearings.  —  Arrangements 
for  appropriate  representation  from  the  Office  of 
the  Under  Secretary  of  War,  the  Army  Service 
Forces  and  the  Army  Air  Forces,  at  Congressional 
hearings  on  legislative  proposals  affecting  procure- 
ment or  related  functions  will  be  made  through  the 
Legislative  Division,  Office  of  the  Under  Secretary 
of  War. 

(119)  Reports  on  Legislative  Proposals. — All 
requests  from  official  sources,  within  or  without  the 
War  Department,  for  reports  on  legislative  pro- 
posals, affecting  procurement  or  related  functions 
will,  upon  receipt  by  the  Office  of  the  Under  Secre- 
tary of  War,  the  Army  Service  Forces  or  the  Army 
Air  Forces,  be  referred  to  the  Legislative  Division, 
Office  of  the  Under  Secretary  of  War,  which  will 
secure  reports  from  the  appropriate  sources  within 
the  aforesaid  elements  of  the  War  Department  and 
will  forward  such  reports,  after  approval  thereof 
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by  property  authority,  through  established  channels 
to  the  sources  of  the  requests.  [54] 

1-21-44  (10-15-43;  9-24-43)  305  PR  3 

Pr  3  Contracts 

CONTRACTS 

Section  I 

GENERAL 

(301)  Recission  of  regulations.  —  Army  Regu- 
lations 5-200,  dated  January  2,  1940,  as  amended, 
and  all  other  prior  directives  and  instructions  of 
whatsoever  nature  relating  to  the  making  of  con- 
tracts are  hereby  rescinded. 

(301.1)  Compliance  with  Procurement  Regula- 
tion No.  3. — Unless  otherwise  specifically  provided, 
compliance  with  any  provision  of  Procurement 
Regulation  No.  3  or  of  any  amendment  thereto 
which  requires  a  change  in  contract  procedure  or 
in  any  contract  provision  shall  not  be  mandatory 
until  thirty  days  after  the  issuance  of  such  regula- 
tion or  amendment. 

(302)  Definitions. — As  used  in  these  Procure- 
ment Regulations  the  following  terms  will  have  the 
meanings  assigned  to  them  in  the  following  para- 
graphs : 

(302.1)  United  States  and  Government. — These 
terms  are  synonymous  and  include  the  War  Depart- 
ment. 

(302.2)  Contractor. — A   contractor  is  any  per- 
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son,  partnership,  company,  or  corporation  (or  any 
combination  of  these)  which  is  a  party  to  a  contract 
with  the  United  States. 

(302.3)  Contracting  officer. — (1)  A  contract- 
ing officer  is  an  officer  or  civilian  official  of  the  War 
Department  who  has  been  appointed  by  any  one 
of  the  following  persons,  or  by  their  direction,  or 
in  accordance  with  such  orders  and  regulations  as 
they  may  prescribe  for  their  respective  commands, 
to  execute  contracts  on  behalf  of  the  United  States : 

(a)  the  Secretary  of  War; 

(b)  the  Under  Secretary  of  War; 

(c)  the  Commnading  General  in  a  Theatre  of 
Operations ; 

(d)  the  Commanding  General,  Army  Air  Forces ; 

(e)  the  Director,  Purchases  Division,  Army  Ser- 
vice Forces; 

(f)  the  Chief  of  any  Technical  Service. 

(2)  Unless  otherwise  specifically  provided,  the 
words  "the  contracting  officer^',  when  used  in  these 
Procurement  Regulations  or  in  any  [55]  existing 
or  future  contract,  supplemental  agreement  or 
change  order,  are  construed  to  include: 

(a)  his  duly  appointed  successor  or  authorized 
representative ; 

(b)  any  and  all  contracting  officers,  acting  within 
the  scope  of  the  orders  respectively  appointing 
them  contracting  officers. 

(3)  Representatives  may  be  designated  as  fol- 
lows : 
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(a)  the  Chief  of  a  Technical  Service  may  desig- 
nate any  officer  or  civilian  official  to  act  as  repre- 
sentative of  the  contracting  officer  or  his  duly 
appointed  successor; 

(b)  a  commanding  officer  may  designate  any  con- 
tracting officer  assigned  to  his  command  or  station 
to  act  as  representative  of  any  other  contracting 
officer  assigned  to  the  same  command  or  station,  or 
of  a  contracting  officer's  duly  appointed  successor 
so  assigned; 

(c)  a  contracting  officer,  his  duly  appointed  suc- 
cessor, and  any  representative  designated  pursuant 
to  (a)  or  (b)  of  this  subparagraph  (3),  may  respec- 
tively designate  any  officers  or  civilian  officials  to 
act  as  their  representatives. 

(4)  A  designation  authorized  by  subparagraph 
(3)  may  be  made  by  instructions  referring  to  par- 
ticular contractual  instruments  or  classes  of  instru- 
ments, and  may,  to  the  extent  not  specifically 
prohibited  by  the  terms  of  the  contractual  instru- 
ment involved,  empower  the  representative  to  take 
any  or  all  action  thereunder  which  could  lawfully 
be  taken  by  the  contracting  officer.  In  no  event, 
however,  shall  a  representative,  by  virtue  only  of 
his  designation  as  such,  be  empowered  to  execute 
any  contract  or  supplemental  agreement  (as  dis- 
tinguished from  change  order).  Of  course,  if  the 
representative  is  a  contracting  officer,  he  may,  pur- 
suant to  the  order  appointing  him  a  contracting 
officer,  execute  contracts  or  supplemental  agree- 
ments. 
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(5)  Any  person  duly  appointed  a  contracting 
officer  in  accordance  with  subparagraph  (1)  above, 
with  authority  to  execute  contracts  on  behalf  of  a 
particular  techincal  service,  service  command  or  the 
Army  Air  Forces  may  execute  contracts  on  behalf 
of  any  other  service  when  the  necessary  funds,  if 
any,  have  been  made  available. 

(6)  All  action  heretofore  taken  which  would 
have  been  valid  if  this  paragraph  302.3  had  then 
been  in  effect,  is  hereby  ratified  and  confirmed.  [56} 

310  Pr  3  Pr  3  Contracts 

Army  Specialized  Training  Division,  Office,  Direc- 
tor of  Military  Training: 

Contract  for  Training  in  Medicine  and  Dentistry 

Contract   for   Training   in  Veterinary  Medicine 
Training  Unit  Contract 
Special  Services  Division,  Office,  Director  of  Per- 
sonnel : 

Contract  for  Correspondence  Instruction 

Contract  for  Physical  Distribution  of  16mm 
Films 

Contract  for  Physical  Distribution  of  35mm 
Films 

Contract  for  Production  Services  and  Articles, 
Materials,  Equipment  and  Facilities  in  Con- 
nection with  Production  of  Films 

Government  Job  Order  and  Contractor's  Accept- 
ance under  Contract  for  Productions  Ser- 
vices, etc. 
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Contract  for  Radio  and  Phonograph  Recordings 
Service  Commands: 

General  and  Medical  Laundry  Contracts  (see 
Memorandum  No.  S5-93-43,  Office  of  The 
Adjutant  General,  May  22,  1943) 

(304.2)  Contract. — As  used  in  this  Section,  the 
term  "contract"  means  any  contract  except  supple- 
mental agreements  and  change  orders  and  except 
those  contracts  referred  to  in  paragraphs  720  to 
725,  1014  and  1015. 

(304.3)  Price. — As  used  in  this  Section,  the 
term  "price"  means  in  the  case  of  a  lump-sum  con- 
tract (or  supplemental  agreement  or  change  order 
relating  thereto),  the  stated  price,  and  in  the  case 
of  a  cost-plus-a-fixed-fee  contract  (or  supplemental 
agreement  or  change  order  relating  thereto),  the 
estimated  cost  plus  the  fixed-fee. 

(304.4)  Technical  Service. — ^Whenever  author- 
ity is  conferred  by  this  section  upon  a  technical 
service,  that  authority  may  be  exercised  by  the  chief 
of  the  technical  service  or  by  any  officer  or  officers 
or  civilian  official  or  officials  whom  he  may  desig- 
nate, subject  to  such  regulations  as  he  may  pre- 
scribe. 

(305)  Making  and  approval  of  awards  of  con- 
tracts, supplemental  agreements  and  change  orders. 

(305.1)  Authority  of  technical  services  to  make 
awards. — All  awards  of  contracts,  supplemental 
agreements  and  change  orders,  other  than  those 
described  in  paragraph  305.2,  may  be  made  by  the 
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technical    service    concerned    without    approval    of 
higher  authority.  [57] 

(305.2)  Awards  requiring  the  approval  of  Di- 
rector, Purchases  Division. — (1)  The  following 
awards  must  be  submitted  for  approval  to  the 
Director,  Purchases  Division,  Headquarters,  Army 
Service  Forces: 

(a)  Awards  of  contracts  (other  than  Architect- 
Engineer  Management  or  similar  contracts)  in- 
volving a  price  of  $5,000,000  or  more,  and  awards 
of  supplemental  agreements  and  change  orders 
which  have  the  effect  of  increasing  the  price  of 
contracts  (other  than  Architect-Engineer,  Manage- 
ment or  similar  contracts)  by  $5,000,000  or  more. 

(b)  Awards  of  Arcihtect-Engineer,  Manage- 
ment or  similar  contracts  when  the  construction 
contracts  to  which  they  relate  involve  a  price  of 
$5,000,000  or  more,  and  awards  of  supplemental 
agreements  and  change  orders  affecting  Architecht- 
Engineer,  Management,  or  similar  contracts  when 
the  changes  being  concurrently  made  in  the  con- 
struction contracts  to  which  they  relate  have  the 
effect  of  increasing  the  price  of  the  construction 
contracts  by  $5,000,000  or  more. 

(2)  If  it  is  desired  to  execute  a  preliminary 
contract,  as  defined  below,  with  a  particular  con- 
tractor, and  the  choice  of  contractor  presents  no 
real  alternative,  it  shall  not  be  necessary  to  obtain 
any  approval  pursuant  to  sub-paragraph  (1)  above. 
Such  approval  will,  however,  be  obtained  prior  to 
the  execution  of  the  final  definitive  agreement,  if 
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required  by  subparagraph  (1).  Tlie  term  "prelim- 
inary contract",  as  used  in  this  subparagraj)h  (2), 
refers  to  any  type  of  tentative  agreement  (as,  for 
exami^le,  a  letter  purchase  order  of  the  ty^ie  set 
forth  in  paragraph  1307)  which,  it  is  contemplated, 
will  be  subsequently  superseded  by  a  final  definitive 
agreemnet  which  will  obligate  War  Department 
funds  in  an  estimated  amount  at  least  twice  the 
amount  obligated  by  the  tentative  agreement. 

(305.3)  Submission  of  contract,  supplemental 
agreement  or  change  order  in  lieu  of  award. — In 
lieu  of  submitting  an  award  for  approval  under 
paragraph  305.2,  the  contract,  supplemental  agree- 
ment or  change  order  may  itself  be  submitted  for 
approval  and  manual  execution  by  the  Director, 
Purchases  Division,  Headquarters,  Army  Service 
Forces. 

(306)  Making  and  approval  of  contracts,  sup- 
plemental agreements  and  change  orders. 

(306.1)  Authority  of  technical  services  to  make 
contracts. — A  contract  may  be  made  by  the  technical 
service  concerned  without  approval  of  higher  au- 
thority (provided  that  approval  of  the  award  has 
been  obtained,  if  such  approval  is  required  under 
paragraph  305.2,  [58]  and  the  contract  substan- 
tially embodies  the  award  as  approved),  if — 

(1)  The  contract  is  written  on  a  standard  form 
of  contract;  or 

(2)  The  contract  (a)  complies  with  the  require- 
ments of  Section  VIII  of  this  procurement  Regu- 
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lation  No.  3  and  (b)  does  not  contain  any  provision 
or  involve  any  matter  of  policy  which,  in  the 
opinion  of  the  technical  service,  should  be  consid- 
ered and  passed  upon  by  authority  higher  than  the 
technical  service. 

(306.2)  In  determining  whether  a  contract  pro- 
vision or  matter  of  policy  should  be  considered  and 
passed  upon  by  higher  authority,  consideration  shall 
be  given  by  the  technical  service  to  the  following 
factors  among  others: 

(1)  Whether  there  is  involved  a  conflict  with  a 
policy  theretofore  approved  by  higher  authority; 

(2)  Whether  there  is  involved  a  decision  on  an 
important  question  of  policy  which  has  not  there- 
tofore been  passed  upon  by  higher  authority; 

(3)  Whether  there  is  involved  a  decision  on  any 
matter  in  which  uniformity  among  the  several  tech- 
nical services  appears  to  be  desirable; 

(4)  Whether  there  is  involved  a  decision  on  an 
important  or  doubtful  question  of  law. 

(306.3)  Authority  of  technical  services  to  make 
supplemental  agreements  and  change  orders. — Ex- 
cept as  provided  in  paragraph  306.5  and  in  para- 
graphs 308-A,  308-G,  a  supplemental  agreement  to 
change  order  modifying  a  contract  (other  than  an 
Architect-Engineer,  Management  or  similar  con- 
tract) may  be  made  or  issued  by  the  technical 
services  concerned  without  approval  of  higher 
authority  (provided  that  approval  of  the  award  has 
been  obtained  if  such  approval  is  required  under 
the  provisions  of  paragraph  305.2  and  the  supple- 
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mental    ai>reement,    or   change   order   substantially 
embodies  the  award  as  approved),  if — 

(1)  The  technical  service  had  authority  to  make 
the  original  contract  pursuant  to  paragraph  306.1, 
or  the  technical  sei*vice  did  not  have  such  authority 
but  obtained  approval  pursuant  to  paragraph  306.4;' 
and 

(2)  The  provisions  and  features  of  the  supple- 
mental agreement  or  change  order  are  themselves 
such  that  the  technical  service  would  have  authority 
to  include  them  in  an  original  contract  pursuant 
to  paragraph  306.1. 

Changes  in  Architect-Engineer,  Management  or 
similar  contracts  may  also  be  made  by  the  technical 
service  concerned,  provided  that  the  requirements 
of  [59]  subparagraphs  (1)  and  (2)  above  are  satis- 
fied and  provided  that  the  change  being  currently 
made  in  the  construction  contract  to  which  the 
Architect-Engineer,  Management  or  similar  con- 
tract relates  does  not  necessitate  approval.  Supple- 
mental agreements  converting  cost-plus-a-fij?:ed-fee 
contracts  to  a  fixed  price  basis  will  be  governed  by 
the  provisions  of  paragraph  306.5. 

(306.4)  Contracts,  supplemental  agreements  and 
change  orders  requiring  approval  of  Purchases  Di- 
vision.— The  approval  of  the  Purchases  Division, 
Headquarters,  Army  Service  Forces  shall  be  ob- 
tained, as  herein  provided,  in  connection  with  all 
contracts  other  than  those  specified  in  paragraph 
306.1,  and  all  supplemental  agreements  and  change 
orders  other  than  those  specified  in  paragraph  306.3. 
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Plaintiff's  Exhibit  ''Q"— (Continued)  ^ 
Where  approval  is  necessary  solely  because  one 
or  more  provisions  of  the  contract,  supplemental 
agreement  or  change  order  fail  to  comply  with  the 
requirements  of  Section  VIII  or  present  a  matter 
or  matters  of  policy  which  should  be  considered  by 
authority  higher  than  the  technical  service,  the 
necessary  approval  may  be  obtained,  prior  to  execu- 
tion of  the  instrument  on  behalf  of  the  technical 
service,  on  submission  of  the  contract  or  the  ma- 
terial provisions  thereof  to  the  Legal  Assistant  to 
the  Director  of  Materiel  or  the  Chief,  Legal  Branch, 
Director  of  Materiel,  Headquarters,  Army  Service 
Forces,  whose  approval  will  be  signified  by  indorse- 
ment, memorandum,  letter  or  telegram  in  response 
to  the  request  for  approval ;  or  on  submission  of  the 
contract,  supplemental  agreement  or  change  order, 
after  execution  on  behalf  of  the  technical  service, 
for  approval  and  manual  execution  by  the  Director, 
Purchases  Division.  In  every  other  instance  the 
contract,  supplemental  agreement  or  change  order 
must  be  submitted,  after  execution  on  behalf  of  the 
technical  service,  for  approval  and  manual  execu- 
tion by  the  Director,  Purchases  Division.  Upon 
receipt  of  requests  for  the  approval  of  deviations 
from  the  contract  clauses  set  forth  in  paragraphs 
365.1-365.9,  the  Legal  Assistant  to  the  Director  of 
Materiel  or  the  Chief,  Legal  Branch,  Director  of 
Materiel,  Headquarters,  Army  Service  Forces,  will 
attend  to  all  necessary  clearances  with  the  Contract 
Insurance  Branch,  Special  Financial  Services  Di- 
vision, Headquarters,  Army  Service  Forces.   [60] 


55 


r 


L 


PURCHASE  ORDER 

OLYMPIC  COMMISSARY  CO. 

p.  Oi  BOX  as 
PASOO.  WASHINGTON 


ORDER  NO. 


DATE- 


PAHT  mttm  I 


1 


■MCnWD 

■inVriNO  OAT 

rKOMI8KD 

smrriNO  dat 


PBiommr  katdcO- 

OKKTIFtCATION  OW  1 
OJLP.  AIXOmZMT  WO.. 

BfD    DSB— '■WaCJIAI/' 


.  •   •ovT.  comthact  mo.  W-T41»  «w. 


UPTKHi  wmowH  wwuam.    tua.  imruwjM  vo  oi.rMnc  ooiaaaMBT  os.,  i 


\ 


a»« 

OUAMTITT 

o»c,.,^,o- 

< 

L 

C-3950 
Plaintiff  ■  IxhlMt  Io.« 

SHIP  AS  FOLLOWS: 

TO  CAMP  MAMAOUI. 

OLYMPIC  COMMiaSART  CO., 
HANPOOD  KMaiHUA  WOUIU. 


Olympic  Commissary  Co. 

issuing  point  hanford.  wash. 


PUnCMASIM*  i 


OCTACH  aCFOM  MAILINOTO  VINOOtt 

• 

ntu  MO. 

ACCOUNT 

lUUtO  IT 

Arraovco  ro«  OLrMmc  commimaut  go 

A^FItOVID  rOR  1.  1.  OU  POMT  Dl  MIHOUN*  •  COMPAMV 

APPttOVIO  roN  U    •    aOVIHNMINT 

Origlaal  (or  Vendor 


United  States  of  America  257 

[Printer's  Note:    Reverse  side  of  Purchase 
Order.    Plaintiff's  Exhibit  "R".] 

CONDITIONS  AND  INSTRUCTIONS 

Acknowledgment  —  Immediate  acknowledgment 
required,  with  full  delivery  information. 

Title — The  material  to  be  furnished  hereunder  is 
for  the  benefit  of  the  United  States  Government 
and  title  thereto  will  pass  to  the  United  States 
Government  upon  delivery,  subject  to  subsequent 
inspection  and  acceptance  of  the  material;  if  speci- 
fications are  not  met,  material  may  be  returned  at 
seller's  expense. 

Inspection — The  material  to  be  furnished  on  this 
order  shall  be  subject  to  Olympic  expediting  and 
inspection  at  the  seller's  plant. 

Payment  Discount — Payment  is  contingent  upon 
acceptance  of  material.  Discount  period  shall  be 
calculated  from  date  of  an  acceptable  invoice. 

Drafts — Will  not  be  honored. 

Bill-of -Lading — Unless  otherwise  agreed  all  rail 
or  common  carrier  motor  truck  shipments  must  be 
made  collect.  The  original  and  two  copies  of  collect 
comemrcial  Bill-of -lading  showing  shipper's  num- 
ber endorsed  on  the  face  "Military  Property  of  the 
United  States,  for  Military  Use,  subject  to  conver- 
sion to  Government  Bill-of-lading  at  destination," 
must  be  mailed  to  the  consignee  as  soon  as  original 
Bill-of-lading  is  receipted  by  the  Carrier.  For  all' 
other  shipments,  a  comparable  paper  must  accom- 
pany invoice. 
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Trucking — Interstate  truck  shipments  must  be 
made  by  carrier  authorized  under  the  Motor  Carrier 
Act  of  1935.  If  made  by  unlicensed  carrier  ship- 
ment will  be  subject  to  rejection. 

Packages — Must  bear  buyer's  order  number  and 
show  gross,  tare  and  net  weights  and/or  quantity. 
No  charge  allowed  by  the  buyer  unless  otherwise 
agreed. 

Cartage — No  charge  allowed  by  buyer  unless' 
otherwise  agreed. 

Patents — Seller  warrants  that  the  use  or  sale  of 
the  material  delivered  hereunder  will  not  infringe 
the  claims  of  any  patent  covering  the  material 
itself;  but  does  not  warrant  against  infringement 
by  reason  of  the  use  thereof  in  combination  with 
other  materials  or  in  the  operation  of  any  process. 

Taxes — The  seller  agrees  to  pay  any  taxes  im- 
posed by  law  upon  or  on  account  of  the  within 
material,  unless  otherwise  agreed. 

All  items  are  for  use  on  a  United  States  Govern- 
ment project  and  therefore  may  be  exempted  from 
Federal  excise  taxes.  The  buyer  will  furnish  an 
exemption  certificate  in  the  form  approved  by  the 
Bureau  of  Internal  Revenue  where  the  seller  has 
specifically  stated  in  his  bid  the  amount  of  Federal 
taxes  otherwise  applicable  to  the  purchased  article 
or  its  constituent  parts. 

This  purchase  is  being  made  for  resale  and  has 
been  approved  by  the  United  States,  and  neither 
the  Washington  retail  sales  tax  nor  the  Washington 
compensating  tax  is  applicable  thereto. 
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Non-Discrimination — The  supplier  or  contractor, 
in  performing  the  work  herein  specified,  shall  not 
discriminate  against  any  worker  because  of  race, 
creed,  color  or  national  origin. 

Returnable  Containers — Government  regulations 
prohibit  pajanents  for  returnable  containers;  there- 
fore, any  billing  for  such  containers  must  be  made 
in  memorandum  only  and  not  for  reimbursement. 
The  memorandum  should  show  return  shipping  in- 
structions. 

Assignment — Any  contract  resulting  from  this 
order  shall  be  assignable  to  the  United  States  Gov- 
ernment. 

Labor — The  seller  warrants  that  in  the  perform- 
ance of  this  order  it  will  comply  with  the  Fair 
Labor  Standards  Act  of  1938,  and  any  amendments 
thereto. 

Renegotiation — If  this  order  involves  a  fixed 
price  or  lump  sum  in  excess  of  $100,000.00,  it  is 
subject  to  the  attached  provisions  covering  rene- 
gotiation pursuant  to  the  Sixth  Supplemental  Na- 
tional Defense  Appropriation  Act,  1942. 

Price  Regulation — By  accepting  this  order  the 
Seller  warrants  that  no  price  or  other  charge  to  the 
Buyer  hereunder  will  be  in  violation  of  the  price 
control  regulations  of  the  United  States  Govern- 
ment. 

Domestic  Articles — Seller  warrants  that  food  or 
clothing  sold  hereunder  has  been  produced  or  manu- 
factured in  the  United  States  substantially  all  from 
articles,  materials  or  supplies  mined,  produced  or 
manufactured  in  the  United  States. 
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PLAINTIFF 'S  EXHIBIT  ' '  S  " 

United  States  of  America 
War  Department 

Washington,  9  Jime,  1944 

I  Hereby  Certify  that  the  attached  sheet,  con- 
taining among  other  things,  paragraphs  703.06  and 
703.09  of  Chapter  VII,  "Claims  and  Claims  Litiga- 
tion, Contracts,  Methods  of  Purchase",  Orders  and 
Regulations,  Corps  of  Engineers,  U.  S.  Army,  last 
revision  1  February  1943,  is  a  true  extract  of  such 
regulations  issued  by  the  Office  of  the  Chief  of 
Engineers,  Washington,  D.  C,  and  on  file  in  said 
office.  I  further  certify  that  the  contracting  au- 
thority of  Division  Engineers,  of  the  Corps  of  En- 
gineers, War  Department,  described  in.  the  regula- 
tions above  referred  to  is  now  in  full  force  and 
effect,  said  authority  having  first  been  granted  by 
Office  of  the  Chief  of  Engineers'  Circular  Letter 
(Administrative  No.  45)  (Contracts  and  Claims 
No.  11),  dated  22  December,  1941,  the  original  of 
which  is  on  file  in  the  Office  of  the  Chief  of  Engi- 
neers, Washington,  D.  C.  I  further  certify  that 
the  attached  copy  of  a  letter  dated  1  March  1943 
(File  reference  A-43-b)  from  J.  C.  Marshall,  Col- 
onel, Corps  of  Engineers,  District  Engineer,  Man- 
hattan District,  to  Lt.  Col.  Franklin  T.  Matthias, 
Corps  of  Engineers,  at  Hanford  Engineer  Works, 
Pasco,  Washington;  and  that  the  attached  copy  of 
a  letter  dated  1  January  1944  (File  reference  161 
EIDM  SA)  from  F.  T.  Matthias,  Lt.  Col.,  Corps' 
of  Engineers,  to  Major  Richard  F.  Ebbs,  Corps  of 
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Engineers,  Executive  Officer,  Hanford  Engineer 
Works,  Pasco,  Washington,  are  true  copies  of  rec- 
ords on  tile  in  the  United  States  Engineer  Office, 
Hanford  Engineer  Works,  Pasco,  Washington;  and 
I  further  certify  that  the  authorities  described  in 
the  foregoing  communications  are  now  in  full  force 
and  effect  and  have  been  in  full  force  and  effect 
from  their  respective  dates. 

H.  C.  KILPATRICK    JPT 
Major,  Corps  of  Engineers, 
Executive  Officer.     JD 

I  Hereby  Certify  that  Major  H.  C.  Kilpatrick, 
who  signed  the  foregoing  certificate,  is  the  Executive 
Officer  to  the  Chief  of  Engineers,  and  that  to  his 
certification  as  such  full  faith  and  credit  are  and 
ought  to  be  given. 

In  Testimony  Whereof  I,  Henry  L.  Stimson, 
Secretary  of  War,  have  hereunto  caused  the  seal  of 
the  War  Department  to  be  affixed  and  my  name  to 
be  subscribed  by  the  Assistant  Chief  Clerk  of  the 
said  Department,  at  the  City  of  Washington,  this 
9th  day  of  June,  1944. 

[Seal]  HENRY  L.  STIMSON, 

Secretary  of  War 
By  J.  C.  COOK, 

Assistant  Chief  Clerk 
War  Department  Form  No.  7  [68] 

Extract  from  Chapter  VII,  '^Claims  and  Claims 
Litigation,  Contracts,  Methods  of  Purchase,"  Or- 
ders and  Regulations,  Corps  of  Engineers,  U.  S. 
Army,  last  revision  1  February  1943. 
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703.0(3.  Designation  of  contracting  officers,  a. 
General. — Public  funds  under  the  control  of  the 
Corps  of  Engineers  shall  be  obligated  by  contracts 
by  such  officers  and  employees  only  as  are  specifi- 
cally designated  as  "contracting  officers." 

b.  Officers  who  are  contracting  officers  by  virtue 
of  positions. — District  Engineers,  Division  Engi- 
neers, and  the  President  of  the  Mississippi  River 
Commission  are  contracting  officers  by  virtue  of 
positions  held. 

c.  Power  of  redelegation  of  contracting  officer, 
authority. — Except  as  may  be  specifically  stated  in 
a  designation  of  a  contracting  officer  by  the  Chief 
of  Engineers,  only  District  Engineers  and  Division 
Engineers  are  authorized  to  redelegate,  subject  to 
the  provisions  of  subparagraph  d,  below,  any  part 
of  their  contracting  authority.  Such  power  of  re- 
delegation  shall  not  be  construed  to  include  the  re- 
delegation  of  power  to  approve  contracts. 

d.  Redelegation  of  contracting  officer  authority. 
— It  is  essential  that  District  Engineers  and  Divis- 
ion Engineers  avail  themselves  of  the  power  of  dele- 
gation and  it  is  expected  that  they  will  do  so.  In 
the  redelegation  of  contracting  officer  authority, 
such  officers  should  give  contracting  officers  such 
contractual  authority  as  is  necessary  for  their  ex- 
peditious and  efficient  functioning,  not  to  exceed 
that  possessed  by  District  Engineers,  where  the  size 
of  the  job  and  the  qualifications  of  personnel  so 
warrant. 

e.  President  of  the  Mississippi  River  Commis- 
sion.— The  President  of  the  Mississippi  River  Com- 
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mission  shall  have  contracting  officer  authority 
equivalent  to  that  of  a  Division  Engineer. 

1*.  Letters  of  designation. — Officers  and  em- 
ployees designated  as  contracting  officers  by  Dis- 
trict and  Division  Engineers  shall  be  designated  as 
such  by  letter  stating  the  period  and  the  limit  of 
authority  granted,  and  such  letter  shall  be  ex- 
hibited by  the  officer  or  employee  if  required  as 
evidence  of  his  authority.  Such  designations  may 
be  made  for  a  limited  or  unlimited  period  of  time 
but  shall  delineate  the  contracting  officer's  authority 
by  stating  the  monetary  limit  on  his  authority,  the 
types  of  contracts  to  be  executed,  etc.  Such  desig- 
nations may  be  revoked  by  the  officer  by  whom  is- 
sued, or  his  successor.  A  copy  of  all  such  letters  of 
designation  and  revocation  and  prompt  notice  of 
the  teimination  of  such  authority  due  to  transfer, 
death  or  other  causes  shall  be  promptly  transmitted 
to  the  Chief  of  Engineers,  Attention :  [59]  Contracts 
and  Claims  Branch,  Administrative  Division. 

g.  Contracts  to  be  executed  in  person. — Contract- 
ing officers  shall  personally  sign  contracts  entered 
into  by  them  on  behalf  of  the  United  States  and 
cannot  delegate  this  authority  to  others. 

703.09.  The  award  of  contracts,  change  orders, 
and  supplemental  agreements  thereto. — General. — 
The  award  of  contracts,  change  orders,  and  supple- 
mental agreements  hereinafter  referred  to  in  this 
paragraph  as  ''contracts",  may  be  made  as  follows: 

(1)  District  Engineers  are  authorized  to  award 
all  contracts  not  exceeding  $3,000,000. 
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(2)  Division  Engineers  are  authorized  to  'award 
all  contracts  of  less  than  $5,000,000  and  to  authorize 
contracting  officers  under  their  jurisdiction,  includ- 
ing District  Engineers,  to  award  contracts  over 
$3,000,000,  and  less  than  $5,000,000. 

(3)  The  President,  Mississippi  River  Commis- 
sion, is  authorized  to  award  contracts  of  less  than 
$5,000,000. 


In  Reply  Refer  To 

War  Department 

United  States  Engineer  Office 

Manhattan  District 

P.  O.  Box  42 

Station  F 

New  York,  N.  Y. 

A-43-b 

March  1,  1943 

Received  Mar.  31,  43,  Office  of  Area  Engineer, 
Hanford  Engineer  Works,  Pasco,  Wash. 

[In  margin]  :     CE  201  (Matthias,  F.T.) 

Subject:  Delegation  of  Administrative  and  Con- 
tractual Authority  as  Area  Engineer: 

To:  Lieutenant  Colonel  Franklin  T.  Matthias, 
Corps  of  Engineers,  Area  Engineer,  Hanford 
Engineer  Works,  Pasco,  Washington. 

1.  As  Area  Engineer  for  the  Hanford  Engineer 
Works  of  the  Manhattan  Engineer  District,  au- 
thority is  hereby  delegated  to  you  as  follows: 

a.  To  act  as  Contracting  Officer  for  the  Man- 
hattan Engineer  District  with  authority  to  make 
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procuremeuts  and  to  negotiate  and  sign  contracts 
for  performance  within  the  Hanford  Engineer 
Works  and  contracts  emanating  within  the  Han- 
ford Engineer  Works  for  performance  elsewhere, 
as  follows: 

(1)  All  informal  contracts. 

(2)  All  formal  contracts,  except  those  involving 
plant  expansions,  in  amounts  not  exceeding 
$3,000,000.00. 

b.  To  supervise  the  performance  of  all  contracts 
signed  by  yourself  or  by  other  contracting  officers 
of  the  Manhattan  Engineer  District  for  perform- 
ance within  the  Hanford  Engineer  Works,  and  to 
take  all  action  and  to  make  all  decisions  in  connec- 
tion therewith,  including  the  aproval  [70]  of  sub- 
contracts and  third  party  equipment  rental  agree- 
ments, which  are  required  to  be  given  by  the  Con- 
tracting Officer  or  by  the  District  Engineer. 

c.  To  authorize  and  approve  travel  by  civilian 
and  military  personnel;  to  certify  vouchers  and  to 
perform  all  other  administrative  functions  as  are 
necessary  for  the  proper  administration  of  the 
Hanford  Engineer  Works. 

2.  This  delegation  of  authority  shall  remain  in 
effect  until  revoked.  The  authority  contained  in 
paragraph  a  is  personal  to  you  and  may  not,  in 
your  absence,  be  redelegated  to  others.  The  au- 
thority contained  in  paragraphs  b  and  c  may,  within 
your  discretion,  be  further  delegated  to  such  civilian 
or  military  assistants  as  may  be  necessary  to  carry 
out  the  work.     Any  such  authority  redelegated  to 
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others  must  be  in  writing,  and  a  copy  thereo'f  fur- 
nished to  this  office. 

J.  C.  MARSHALL 

Colonel,  Corps  of  Engineers 
District  Engineer. 

Dispatched  Mar.  25,  1943,  Manhattan  Engineer 
District,  New  York,  N.  Y. 


In  Reply  Refer  to  161  EIDM  SA 

War  Department 

United  States  Engineer  Office 

Hanford  Engineer  Works 

P.  O.  Box  550 

Pasco,  Washington 

1  January  1944 

Subject:     Delegation  of  Authority. 

To :  Major  Richard  F.  Ebbs,  Corps  of  Engineers, 
Executive  Officer,  Hanford  Engineer  Works,  Pasco, 
Washington. 

1.  Pursuant  to  the  authority  vested  in  the  Area 
Engineer,  Hanford  Engineer  Works,  Pasco,  Wash- 
ington by  letter  of  the  District  Engineer,  Manhattan 
District  dated  March  1,  1943,  Subject:  ''Delegation 
of  Administrative  and  Contractual  Authority  as 
Area  Engineer,"  authority  is  hereby  delegated  to 
you  as  follows: 

a.  To  supervise  the  performance  of  all  contracts 
signed  by  the  Area  Engineer  or  by  other  contract- 
ing officers  of  the  Manhattan  Engineer  District  for 
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perfoimance  within  the  Hanford  Engineer  Works, 
and  to  take  [71]  all  action  and  to  make  all  decisions 
in  connection  therewith,  including  the  apuroval  of 
subcontracts  and  third  party  equipment  rental 
agreements  which  are  required  to  be  given  by  the 
Contracting  Officer  or  by  the  District  Engineer. 

b.  To  authorize  and  approve  travel  by  civilian 
and  military  personnel:  to  certify  vouchers  and  to 
perform  all  other  administrative  functions  as  are 
necessary  for  the  proper  administration  of  the 
Hanford  Engineer  Works. 

2.  This  delegation  of  authority  shall  remain 
in  effect  until  revoked. 

F.  T.  MATTHIAS 

Lt.  Col.,  Corps  of  Engineers 
Area  Engineer  [72] 
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PLAINTIFF'S  EXHIBIT  ''T" 
OP-55  5M  6-43  Prompt 

OLYMPIC  COMMISSARY  CO. 
Hanford  Engineer  Works 


Date  12-13-43 
Req.  No.  19609 

RECORD  OF  PURCHASE 
Order  No.  OCC  3881 

Material    Milk  (Unit  #1) 

Quotations  Received —  Promised  Price 

Name  of  Bidder  Shipping  Date  Quoted 

MeClintock-Trunkey  Company, 

Spokane,  Washington  Dec.  20,  1943         $5118.75 

Central  Grocery  Company, 
Yakima,  Washington  Dec.  20,  1943         $5125.00 

Interior  Grocery  Company, 

Walla  Walla,  Wash Dec.  23,  1943         $5125.00 

Pacific  Fruit  &  Produce  Com- 
pany, Walla  Walla,  Wash Dec.  23,  1943         $5125.00 

Quotation  Accepted — Name  of  Bidder  Reason   Supplier   Selected 

McClintock-Trunkey  Com-  [x]  1.  Lowest  Price 

pany,  Spokane,  Wash.  Four  Bids 

]  2.  Early  Delivery 

]  3.  Better  Quality 

]  4.  Required  Design 

]  5.  Only  Available  Source 

Known 

]  6.  Price  Agreement 

1  7.  As  Per  Contract 


Amount:  $5118.75 

F.O.B.  Hanford, 

Washington 
Net  30  days 


Final  Approvals:  Correct:     R  W 

For  Olympic    Commissary    Co.  L.  R.  BELT 

By    J.  H.  BUNKER  (Signed) 
For  E.  I.  Du  Pont  De  Nemours  &  Co. 

By     CD.  McCULLAH  [Marginal  Note]  : 

(Signed)  (Initials — not  legible) 

For  U.  S.  Government 

By     HARRY  R.  KADLEC   (Signed) 

Copy  for  U.  S.  Government — Hanford,  Wash. 
Sheet  4  Dec.  14,  43 
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Plaintiff's  Exhibit  ''T"— (Continued) 
PURCHASE  ORDER  Order  No. 

385  12-20-43  OCC-3881 

MeCLINTOCK-TRUNKEY  COMPANY  Dec.  23,  1943 

S  119  Stevens  Street  Dec.  20,  1943 

Spokane,  Washington  Dec.  20,  1943 

Vendor's  Vendor's     Car       "Weight  of     Net  Amount        Freight  AJl'd    APV  No. 

Invoice  Date    InvoiceNo.     No.        Shipment        of  Invoice  or  Charged 

Accomplished  Accomplished 

Bu  Vou.  1653  Bu  Vou.  17455 

1        1250  cs.        48  tails  Federal  Milk        @  4.095  cs.        $5118.75 

Confirmation: — Do  Not  Duplicate 
Terms: — 30  days  net 

A  variance  in  quantities  not  to  exceed  10%  of  the  stated  amount 
•will  be  accepted  as  compliance  with  the  terms  of  the  purchase  order. 

1.  Lowest  Price  5.  Only  Available  Source  Known 

3*        2.  Early  Delivery  6.  Price  Agreement 

3.  Better  Quality  7.  As  Per  Contract 

4.  Required  Design  8. 
[Printer's  Note :    •  Figure  in  longhand.] 

Ship  as  Follows: 

To  Camp  Manager,  Olympic  Commissary  Co., 

Hanford  Engineer  Works,  Hanford  Washington.    Unit  #1. 
Via  Rail  Car 
F.O.B.  Terms  Hanford,  Washington 


I 


Supplier  Selected  Because  of  Reason  Number  (1)  Above 
Issued  by 


Item  No.         Account 


Approved  for  Olympic  Commissary  Co. 
J.  H.  BUNKER 
(Initials  not  legible)  Approved  for  E.  I.  Du  Pont  De 

Nemours  &  Company 
J.  M.  LENLEY 
Approved  for  U.  S.  Government 
E.  C.  SCHULTE 

Sheet  #1  Copy  for  U.  S.  Government  OCC-3881 
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Plaintife's  Exhibit  "T"— (Continued)    ^ 
OOC-13  279-289 

OLYMPIC  COMMISSARY  CO. 

Information   for   which  space   is  OlvHlDic  VoU    No 

here  provided  must  be  supplied  .     /-.    t       -kt      l^i~ir^  nnn- 

by  shipper  or  invoice  will  be  re-  Olympic  Order  No.  OCC-3881 

turned    and    discount    calculated  Date   12/23/43 

from  date  correct  invoice  is  re-  . 

ceived.  Haniord  Engineer  Works 

Consigned  to  Unit  #1  P-  O.  BoX  23 

Shipped  Via  Drop  Shipment  Pasco,  Washington 

Car  No.  and  Initial .^  „     '      ^^      ,„r.^-. 

Originating  Point Seller  S  No.  17241 

Shipping  Weight Lbs.  Boiight  of  McClintock-Trunkev 

Bill  of  Lading  No ^  "^  ■■ 

Prepaid  or  Collect Company 

Terms:  g^reet  and  No.  So.  119  Stevens 

— -     Per  CGiit        Dsvs        D3iVs 

Net  City  and  State  Spokane,  Washington 

i^eiivery  Original  Bill  of  Lading,  and  Two 

F.O.B _ r^        .  '  .  . 

Copies  must  accompany  this  invoice 
Receipted  Expense  Bill  Must  or  must  be  fumished  promptly  after 

Accompany  all  Charges  for  .  „     ,  .       .         . 

Transportation  receipt  ot  shipping  instructions. 

Item.  No.     Quantity  Description  Points  Unit  Price        Amount 

1250  cs    48/Tall  Federal  Milk       60,000            4.10  •  5125.00 

M.R.  

Vendors  Invoice  5125.00 

Less  adj.  due  to  overcharge  in  unit  price.  Should  be  4.095  *  — 6.25 


Amount  of  Invoice 

5118.75 

JM 

Final  Approval            Approved  for  Olympic 

Approved  for   ,  Approved  for 

for  Olympic               for  Payment  Only 

Du 

Pont                Dupont 

By 

AM                      By    B 

1 

By 

By 

For 

For  Du  Pont 

Olympic 

Audit  Schedule 

Initials 

Date 

Cash 

F 

Extensions  and  Foot- 
ings Verified 

Discount 

G 

Entered  in  Invoice 
Register 

Freight 

JM 

Prices  and  Delivery 

Terms  Compared  with 

Purchase  Order 

FH 

Net 

Amount 

of 

Mat'l 

Compared  with  Rec. 

FH 

Invoice 

5118.75 

Rec  'd  As 

Report  No. 

Ordered 

13608 

Check  No. 

!■   JHW 

Jan  4-1944 

Transportation  Charge 

39.63 

Approved 

MTM 

Sheet  #4 
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Plaintiff's  Exhibit  "T"— (Continued) 
OP-21002— Ten  Part  13608 

OLYMPIC  COMMISSARY  CO. 

RECEIVING  REPORT 

Consignor :  McClintock  Trunkey  Co.  Order  Ref .  OCC  3881 

Sh'p'd  from  Spokane,  Wn.  Date     12/26/43 

Car  Initial  &  Number Freight  Bill  No 

Freight  Charges Via  DuPont  Trk 


Item  No.  Quantity  Description 

I  1250  cs        Milk,  Evaporated  48/  tails  pr  cs 


Weight 


Differences  between  materials  ordered  and  received 
covered  by  material  exception  report  No. 


12/31/43     hr 


Lindeman 


Olympic  Checker 


Approved : 

The  Above  Material  Re- 
ceived, Inspected  and  Ac- 
cepted by  Olympic  Com- 
missary Co. 

R.  GREINER 

Olympic  Representative 


I 


Item  No.     Charge    Originator  of  Pur- 
MS  -  25  chase  Req 

Williamson 

Disposition  of 

Material 
#1,  Hanford 

Sheet  #5 


Du  Pont  Representative 

Approved  in  Accordance 
with  the  Requirements  of 
the  Administrative  Audit 
Manual 


U.  S.  Government 
Representative 


j^^rm^xmu.-B^.  p^im^  YOUCHEt  FOI  PURCHASES  AND  SEKYICB  OTHQ  THAN  PEKSONAL 

noTSiiiimkt.l. 


GENERAL  ACCOUNTING 
OfTICE  PREAUDIT 

CmHiti  tat  fjmmt  m  tb 


ffM»«l    of    IW 


Bt 


OA, 


COHTHACT  VOUCHBH 

U  S.  WAR  DBPT.  u.  s.  ::Ka.  cut,  mashattan  dist, 

^'oaeAe^  p»pare</  «<       HAITTOHD,    WaST;!   GTCW     Mar.  2_.19.UU 
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Y„       B.    I._DUPONT  DB  N3M0rRS  it  CqiffAlIT 

(Piif~) 
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Address '      — 

Payees  Account  No. .....£..i.?5?. 


PAID  BY 
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Lt.CQL.   C.JS.  V.S.k. 
211-500 


(Vw  ■>  e(  ?vla(  Ofllo*) 
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Seel 
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not 
or 
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TL 
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tie 
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sr 
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RG-20013 

(Du  Pont  Cut) 
Reg.  U.  S.  Pat.  Off. 

Information  for  which  space  is 
here  provided  must  be  supplied 
by  shipper  or  invoice  will  be  re- 
turned and  discount  calculated 
from  date  correct  invoice  Is  re- 
ceived. 

Consigned  to ~ 

Shipped  via 

Car  No.  and  Initial 

Originating  Point 

Shipping  Weight lbs. 

Bill  of  Lading  No 

Prepaid  or  Collect 

Terms : 
per  cent days days  net 

Delivery 
F.O.B 

Receipted  Expense  Bill  Must 

Accompany  All  Charges  for 

Transportation 


Plaintiff's  Exhibit  '*T"— (Continued) 

E.  I.  DU  PONT  DE  NEMOURS  &  COMPANY 

Incorporated 

Hanford  Engineer  Works 

P.  0.  Box  429 

Pasco,  Washington 


Du  Pont  Vou.  No.  17455 

Du  Pont  Order  No.  RPG  531/2 

Date  1/11/44 

Seller's  No.  G  448 

Bought  of  Olympic  Commissary  Co. 

Street  and  No 

City  and  State :  Hanford,  Washington 

Original  Bill  of  Lading  and  Two  Copies  Must  Accompany  This  Invoice 
or  Must  Be  Furnished  Promptly  After  Receipt  of  Shipping  Instructions 


Item  No. 

1/4  1 

12/23  2 

"  3 

"  4 

"  5 

''  6 


Quantity  Description 

CK  3963  McClintock-Turnkey  Co. 


Unit  Price 

3881 


2941 


FH 


Amount 

5118.75 
.66 
3.52 
2.86 
3.52 
3.52 


Final  Approval 
for  DuPont 

By 

(Signature  not 
legible) 


Approved  for 
Du  Pont  for  Pay- 
ment Only 
By 


Approved  for 

U.S. 

Government 

By 

For  Chief  Fiscal 
Auditor 


Approved  for  U.S. 
Government  for 

Payment 
By 

For  Contracting 
Officer 


CONSTRUCTION 

C-1 
FE     27.6 

Sheet  #3 

Original  for 

U.  S.  Government 


For  Du  Pont 


Audit  Schedule 


For  U.  S.  Government 
Initials      Date 


oc 

Extensions  and  Footings 
Verified 

Entered  in  Invoice 
Register 

FH 

Prices  and  Delivery  Terms 
Compared  with  Purchase 
Order 

Mat'lRee'd 
as  Ordered 
FH 

Compared  with 
Rec.  Report 
No 

Transportation  Charge 
Approved 


Amount    5108.19 

of       $5101.67  FH 
Invoice 


Cash 
Discount 


Freight 


Net        5108.19  FH 
Amount  $6101.67 

of 
Invoice 

Check  No.  25198 
Jan.  20,  '44 


] 
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[Endorsed]:  No.  11063.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Richard 
Roland  Haugen,  Appellant,  vs.  United  States  of 
America,  Appellee.  Transcript  of  Record.  Upon 
Appeal  from  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Washington,  Southern 
Division. 

Filed  July  2,  1945. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11063 

RICHARD  ROLAND  HAUGEN, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  UPON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  AND 
DESIGNATION  OF  PARTS  OF  RECORD 
TO  BE  PRINTED 

Appellant,  Richard  Roland  Haugen,  for  his  state- 
ment of  points  upon  which  he  intends  to  rely  on  his 
appeal  to  this  Court  from  the  judgment  and  con- 
viction entered  by  the  District  Court  of  the  United 


278  Richard  Roland  Haugen  vs. 

States  for  the  Eastern  District  of  Washington, 
Southern  Division,  on  May  7,  1945,  hereby  adopts 
the  specifications  of  errors  contained  in  his  assign- 
ments of  error  filed  by  him  on  June  18,  1945. 

DESIGNATION  OF  PARTS  OF  RECORD 
TO  BE  PRINTED 

Pursuant  to  Rule  19(6)  of  the  Rules  of  this 
Court,  appellant,  Richard  Roland  Haugen,  states 
that  the  entire  record  on  appeal  is  necessary  for  the 
consideration  of  the  appeal  from  the  judgment  and 
conviction  herein,  and  that,  accordingly,  appellant 
designates  for  printing  the  entire  record,  including 
the  exhibits. 

Dated  this  25th  day  of  June,  1945. 

ROBERTSON  &   SMITH 
By  DEL  CARY  SMITH  Jr. 

Attorneys  for  Appellant, 
Richard  Roland  Haugen 

Service  of  the  foregoing  statement  of  points  on 
which  appellant  intends  to  rely  and  designation  of 
parts  of  record  to  be  printed  is  hereby  accepted, 
and  the  receipt  of  a  copy  thereof  is  hereby  acknowl- 
edged this  25th  day  of  June,  1945. 

EDWARD  N.  CONNELLY 
United    States    Attorney,    Counsel    for    Appellee, 
United  States  of  America. 

[Endorsed]:  Filed  July  2,  1945.  Paul  P. 
O'Brien,  Clerk. 


No.  11063 

IN  THE 

ISinxUh  BUttB 

ffltrrmt  Olourt  af  KppmlB 

FOR  THE  NINTH  CIRCUIT 


Richard  Roland  Haugen, 

Appellant, 
vs. 
United  States  of  America, 

Appellee. 


Upon  Appeal  from  the  District  Court  for  the  Eastern 
District  of  Washington,  Northern  Division 


Iri^f  fnr  %  Kpptiimt 


ROBERTSON  &  SMITH, 
By  DEL  GARY  SMITH,  Jr., 

Spokane  &  Eastern  Bldg., 
Spokane,  Washington, 

Attorneys  for  f^pjmll(M[[tr\ 

OCT  2  3  19451 


No.  11063 

IX  THE 

ffltrrmt  (ttourt  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Richard  Rol-\xd  Haugen, 

Appellant, 
vs. 
United  States  of  America. 

Appellee. 


Upon  Appeal  from  the  District  Court  for  the  Eastern 
District  of  Washington,  Northern  Division 


Imf  for  tit?  Appellant 


ROBERTSOX  &  SMITH. 
By  DEL  CARY  SMITH.  Jr.. 

Spokane  &  Eastern  Bldg.. 

Spokane.  Washington. 

Attorneys  for  Appellant. 


No.  11063 

IN  THE 

ISinxUh  ^UUb 

(Emmt  Qlnwrt  of  App^la 

FOR  THE  NINTH  CIRCUIT 


Richard  Roland  Haugen, 

Appellant, 
vs. 
United  States  of  America, 

Appellee. 


Upon  Appeal  from  the  District  Court  for  the  Eastern 
District  of  Washington,  Northern  Division 


Irt^f  for  %  AppfUanl 


ROBERTSON  &  SMITH, 
By  DEL  GARY  SMITH,  Jr., 

Spokane  &  Eastern  Bldg., 
Spokane,  Washington, 

Attorneys  for  Appellant. 
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STATEMENT  OF  PLEADINGS  AND  FACTS 
DISCLOSING  BASIS  FOR  JURISDICTION 

Appellant  Richard  Roland  Haugen  appeals  from 
judgment  and  commitment  upon  conviction  under  an 
indictment  charging  him  with  making,  forging,  coun- 
terfeitig,  uttering,  publishing  and  possession  of  obiga- 
tions  of  the  United  States  and  other  writings  in  viola- 
tion of  Sections  72  and  73,  Title  18,  U.  S.  C.  A.,  commit- 
ted within  the  Eastern  District  of  Washington,  South- 
ern Division. 

STATEMENT  OF  THE  CASE 

The  appellant  Richard  Roland  Haugen  was  charged 
by  an  indictment  with  a  violation  of  Sections  72  and  73, 
Title  18,  U.  S.  C.  A.,  wj-th  making,  forging,  counterfeit- 
ing, uttering,  publishing,  and  possession  of  obligations 
of  the  United  States  and  other  writings.  The  indict- 
ment  contained  three  caunts,  and^charged  in  substance  t^K  t^ 
that  appellaftt  on  the  19th  day  of  April,  1944,  at  Han- 
ford,  in  the  County  of  Benton,  in  the  Southern  Division 
of  the  Eastern  District  of  Washington,  knowing  thei 
same  to  be  false,  fraudulent  and  counterfeit  had  in  his, 
possession,  with  intent  that  they  be  uttered  and  put  off 
as  true,  approximately  966  counterfeit  meal  tickets 
purporting  to  have  been  issued  by  the  Olympic  Com-  | 
missary  Company,  a  corporation,  which  was  at  the 
time  an  agency  of  the  United  States  and  the  Army  En- 
gineers Corps  engaged  in  the  construction  of  a  defense 
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project  at  Hanford ;  that  the  Olympic  Commissary  was 
to  furnish  and  dispense  meals  to  workmen ;  that  the 
food  and  supplies  from  which  the  meals  were  prepared 
were  the  property  of  the  United  States;  that  the  pro- 
ceeds of  the  tickets  validly  issued  by  the  Commissary 
Company  became  the  i)roperty  of  the  .United  States, 
and  the  counterfeit  tickets  possessed  by  d^toid^Ht  were 
not  printed,  sold  or  authorized  by  the  United  States, 
the  Commissary  Company,  or  any  lawful  representa- 
tive of  either,  but  were  ordered  and  purchased  by -a^  ' 
peHa^tt  frqm  a  private  printer  and  were  intended  to  be 
used  by  apfielkuit  and  others  for  the  purchase  of  food 
and  meals  from  the  Olympic  Commissary  Company 
without  lawful  payment  and  with  intent  to  defraud  the 
United  States. 

Count  two  charges  the  sale  of  six  of  the  counterfeit 
tickets  to  one  J.  L.  Holloway,  and  count  three  charges 
the  sale  of  one  of  such  tickets  to  R.  P.  McDonald.  Each 
of  said  counts  contained  the  allegation  that  such  act 
was  with  intent  to  defraud  the  United  States  (R,-^-^?^ 

In  1942  the  Government  condenmed  severa  hundred 
thousand  acres  of  land  in  Benton  County,  Washington, 
and  the  E.  I.  du  Pont  de  Nemours  Company  began  the 
construction  of  a  vast  defense  project.  Thousands  of 
men  were  engaged  over  a  period  of  two  years  building 
this  project  and  millions  of  dollars  were  spent.  It  was  a 
matter  of  national  speculation  as  to  the  reason  for  this 


vast  undertaking.  The  secret  was  well  kept  for  it  was 
not  until  V-J  Day  that  the  American  people  learned 
that  the  Hanford  Engineering  Works  was  engaged  in 
the  manufacture  of  the  atomic  bomb. 

The  indictment  referred  to  under  which  defendant 
was  tried  was  filed  August  11,  1944.  The  defendant  had 
been  previously  indicted  in  the  spring  of  1944  in  Cause 
No.  C-3929  and  his  case  came  regularly  on  for  trial  at 
10  o'clock  a.  m.,  on  June  14,  1944,  in  Yakima.  The  de- 
fendant had  pleaded  "not  guilty"  to  this  original  in- 
dictment, and  on  said  date  both  sides  announced  them- 
selves ready  for  trial  to  the  Court  without  a  jury  (R. 
46).  Mr.  Etter,  an  assistant  United  States  Attorney, 
then  made  a  comprehensive  opening  statement  for  the 
Government.  Mr.  Sandvig,  defendant's  trial  attorney, 
moved  for  an  order  of  dismissal  upon  the  opening  state- 
ment of  counsel  for  the  Government  (R.  54). 

After  discussion  and  argument,  the  Court  sustained 
the  demurrer  to  the  indictment  but  ruled  that  defend- 
ant had  not  been  in  jeopardy  and  could  be  re-indicted, 
and  he  was  admitted  to  bail  in  the  simi  of  $500.00  (R. 

67). 

Defendant 's  counsel  si3ecifically  reserved  the  right  to 
raise  the  question  of  former  jeopardy,  to  which  the 
Court  consented  (R.  68). 

Subsequently  and  on  October  5,  1944,  the  defendant 
was  again  brought  to  trial  upon  the  indictment  of  Au- 
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ji^iist  11,  1944,  which  indictment  had  been  returned  by 
the  Grand  Jury  after  the  Court  had  sustained  the  de- 
murrer to  the  original  indictment.  The  trial  was  again 
to  the  Court  without  a  Jury  ui3on  stipulation  of  the 
parties  (R.  68). 

The  Government  introduced  the  testimony  of  sev- 
eral witnesses  in  an  attempt  to  sustain  the  allegations 
of  the  indictment.  This  evidence  tended  to  establish 
that  defendant,  who  had  been  an  employee  at  Hanford, 
had  emi^loyed  George  F.  Allen,  a  printer,  at  Tacoma, 
Washington,  to  print  a  thousand  meal  tickets  which 
were  reasonable  facsimilies  of  those  issued  by  the  Olym- 
])ic  Commissary  Company.  The  evidence  also  tended  to 
establish  that  defendant  had  put  off  the  six  tickets 
mentioned  in  Count  Two  to  witness  Holloway  and  the 
one  ticket  mentioned  in  Count  Three  to  the  witness  Mc- 
Donald. By  the  witness  John  Cron,  the  Chief  Cashier 
of  the  Olympic  Commissary,  and  Major  R.  F.  Ebbs, 
the  Executive  Officer  of  the  Hanford  Engineering 
Works,  it  was  sought  to  establish  that  the  Olympic 
Commissary  Company  was  an  agency  of  the  United 
States  and  that  defendant  possessed  and  uttered  the 
counterfeit  tickets  with  intent  to  defraud  the  United 
States.  Timely  objections  were  made  to  the  introduc- 
tion of  each  item  of  evidence  which  tended  to  support 
these  conclusions  (R.  103). 

The  case  being  tried  to  the  Court  without  a  jury. 
Major  Ebbs  was  permitted  to  testify  that  the  du  Pont 
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Company  was  performing  the  construction  work  at 
Hanford  as  prime  contractor,  and  the  Olympic  Com- 
missary Company  had  a  subcontract  with  du  Pont  to 
purvey  food.  His  testimony  established  that  the  prime 
contract  with  du  Pont  was  secret  by  order  of  the  War 
Department  (R.  103).  The  Olympic  Commissary  sub- 
contract wath  du  Pont  was  likewise  secret  (R.  106). 

The  original  contracts  which  were  in  the  office  of  the 
Comptroller  General  in  Washington,  D.  C,  were  not 
offered  in  evidence,  nor  were  certified  copies  produced. 
Having  refused  to  submit  the  contracts,  as  the  best  evi- 
dence to  the  Court  or  the  defendant,  the  witness  was 
then  permitted  to  testify  orally  as  to  their  contents 
which  were  deemed  pertinent  under  the  indictment. 
The  trial  Court  concedes  that  "plaintiff's  case  on  the 
question  of  the  relationship  between  Olympic  Conunis- 
sary  and  the  Government  and  in  support  of  its  position 
that  these  counterfeit  meal  tickets  were  intended  to 
defraud  the  Government  was  based  exclusively  upon 
this  testimony  as  to  the  content  of  the  contracts"  (R. 
12). 

At  the  conclusion  of  the  Government's  evidence,  the 
defendant  rested  without  the  introduction  of  testimony. 
The  Trial  Court  took  the  matter  under  advisement  and 
on  December  22,  1944,  filed  an  opinion,  the  concluding 
portion  of  which  states:  "Since  the  plaintiff  has  failed 
to  present  the  best  evidence  available  to  it,  I  am  forced 
to  conclude  that  I  should  have  sustained  the  objection 
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to  the  introduction  of  such  testimony.  That  being  true, 
it  is  uiy  duty  now  to  disregard  it.  Without  such  evi- 
dence, plaintiff  has  failed  to  sustain  its  burden  that 
the  Olympic  Commissary  was  an  agency  of  the  United 
States  and  that  the  counterfeiting  of  its  meal  tickets 
was  calculated  to  defraud  the  United  States.  There- 
fore, the  actiorf  must  be  dismissed"  (R.  18). 

After  the  filing  of  the  Court's  opinion  determining 
the  case,  counsel  for  the  plaintiff  on  December  27, 1944, 
filed  a  "Motion  to  re-open  trial  in  compliance  with 
Court's  Meniorondum  Decision/'  and  an  Order  per- 
mitting such  re-opening  was  filed  on  February  13, 
1945  (R.  19-24).  The  matter  then  came  on  for  the  tak- 
ing of  additional  testimony  on  April  11,  1945.  Objec- 
tion was  timely  made  to  the  introduction  of  any  further 
evidence  in  the  case  upon  the  ground  that  defendant 
had  already  been  dismissed  by  the  determination  of  the 
Court  and  had  been  in  jeopardy.  The  objection  was 
overruled  and  the  Government  called  as  its  witness  Lt. 
Col.  Ralph  G.  Cornell,  the  Legal  Advisor  to  the  Chief 
Engineer  at  Washington,  D.  C,  who  was  permitted  to 
testify  that  he  had  seen  the  original  contract  between 
the  Government  and  tlie  du  Pont  Company,  and  the 
original  subcontract  between  the  du  Pont  Company  and 
the  Olympic  Commissary  Company  and  to  give  his  con- 
clusions as  to  the  contents  and  legal  effect  of  the  con- 
tracts. Based  upon  this  testimony  the  Trial  Court  ren- 
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dered  an  oral  decision  reversing  his  former  written 
memorandum  and  finding  the  defendant  guilty  (R.  176- 

182). 

Judgment  and  commitment  was  filed  May  7,  1945, 
under  which  the  defendant  was  sentenced  to  imprison- 
ment for  one  year  and  one  day  on  each  of  the  three 
counts  of  the  indictment,  the  sentences  to  run  concur- 
rently (R.  26). 

Defendant  filed  his  notice  of  appeal  May  11, 1945,  set- 
ting forth  his  grounds  of  appeal  (R,  27-29). 

Pending  the  determination  of  the  appeal,  defendant 
is  at  liberty  upon  bail  bond. 

ASSIGNMENTS  OF  ERROR 

ASSIGNMENT  OF  ERROR  NO.  1 

The  District  Court  erred  in  overruling  defendant's 
plea  of  former  jeopardy  by  reason  of  defendant's  hav- 
ing been  put  upon  trial  for  the  same  offense  in  case 
No.  C-3929,  entitled  "United  States  of  America,  Plain- 
tiff, vs.  Richard  Roland  Haugen,  Defendant,"  in  the 
above-entitled  Court,  in  which  case  the  Court  sustained 
an  oral  demurrer  to  the  indictment  after  the  opening 
statement  in  behalf  of  the  plaintiff  (R.  39). 

ASSIGNMENT  OF  ERROR  NO.  2 
The  District  Court  erred  in  admitting  over  the  objec- 
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tioii  of  defendant  hearsay  evidence  as  to  the  contents 
of  the  contract  between  the  United  States  of  America 
and  E.  I.  duPont  deNemours  &  Company  and  the  sub- 
contract between  the  duPont  Company  and  Olympic 
Commissary  Company,  the  contract  being  the  best  evi- 
dence, as  follows : 

"Q.  First  I  wdsh  to  ask  you  some  general  ques- 
tions. "Wlio  is  the  company  that  is  doing  the  con- 
struction work  at  Hanford? 

Mr.  Sandvig:  If  he  knows  of  his  own  personal 
knowledge. 

Mr.  Erickson:  He  is  in  charge  of  the  construc- 
tion. 

A.  Am  I  to  answer  if  I  know  it  of  my  own  per- 
sonal knowledge  or  officially? 

Mr.  Sandvig:  Of  your  own  personal  knowledge. 

Q.  If  you  know  it  officially. 

Mr.  Sandvig:  No;  of  his  dw^n  personal  knowl- 
edge. 

A.  The  E.  1.  duPont  deNemours  Company. 

Q.  The  E.  I.  duPont  deNemours  Company  is 
building  the  project  at  Hanford? 

A.  They  are  the  prime  contractor. 

Q.  By  ijrinie  contractor  you  mean  they  have  the 
contract  with  the  United  States  government? 

Mr.  Sandvig:  I  object  as  not  the  best  evidence. 
If  there  is  a  contract  between  the  duPont  com- 
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pany  and  the  United  States,  the  contract  itself  is 
the  best  evidence. 

The  Court :  I  am  inclined  to  agree  with  you,  but 
I  will  let  him  answer  and  allow  an  exception,  and 
I  may  later  strike  out  the  answer.  I  don't  know  yet. 

(Question  read  by  reporter.) 

A.  Yes. 

Q.  Now  the  contract  which  the  E.  I.  duPont 
deNemours  Company  has  with  the  United  States, 
is  that  a  public  contract,  or  otherwise? 

Mr.  Sandvig :  May  it  be  understood.  Your  Honor, 
without  bothering  the  Court  all  the  time,  that  I 
am  objecting  to  all  of  this  ? 

The  Court :  It  is  all  subject  to  your  objection,  and 
an  exception  is  allowed. 

A.  The  contract  is  a  secret  contract. 

Q.  By  whose  orders  is  it  a  secret  contract  ? 

A.  By  the  War  Department. 

Q.  And  you  have 

The  Court:  Wouldn't  that  be  a  thing  which 


Mr.  Sandvig :  I  am  taking  it  for  granted  my  ob- 
jection goes  to  all  of  this. 

The  Court:  The  Secretary  of  War  would  issue 
some  sort  of  an  order,  would  he  not? 

Mr.  Sandvig :  Yes,  sure. 

The  Court:  That  it  would  be  secret? 

Mr.  Erickson :  I  will  establish  that,  I  think. 
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The  Court :  All  rig-ht. 

Mr.  Sandvig :  The  order  itself  would  be  the  best 
evidence.  That  is  like  me  saying  what  the  stat- 
ute is. 

The  Court :  Go  ahead,  Mr.  Erickson. 

Q.  Did  the  War  Department,  or  who  in  the  War 
Department  issued  that  order'? 

Mr.  Sandvig :  If  you  know  of  your  own  personal 
knowledge. 

A.  The  order  came  to  my  commanding  officer 
from  the  office  of  the  Chief  of  Engineers. 

Mr.  Sandvig:  I  make  the  same  objection. 

The  Court:  It  is  all  being  admitted  subject  to 
your  objection. 

Mr.  Sandvig:  1  am  afraid  T  will  slip  up  on  some- 
thing. 

The  Court :  You  are  not  going  to  slip  up  on  any- 
thing. You  have  your  objection.  It  does  seem  to 
me,  Mr.  Erickson,  that  the  order  making  it  secret 
is  something  that  could  be  j^roduced. 

Q.  ( (Mr.  Erickson)  :  Is  that  something  that  can 
be  produced f 

A.  I  am  not  sure  it  was  not  a  verbal  order. 

Q.  Whom  did  you  receive  instructions  from  that 
the  contract  was  secret? 

A.  I  received  verbal  instructions  from  the  office 
of  the  Chief  of  Engineers. 

Q.  And  who  in  that  office? 
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Mr.  Sandvig:  Subject  to  my  objection. 

Q.  From  whom  in  that  office  did  you  receive  the 

instructions  ? 

A.  I  received  instructions  that  individual 's  name 
was  not  to  be  brought  into  a  public  hearing. 

The  Court:  What  justification  could  there  be  for 
concealing  from  the  public  an  order  which  says 
that  the  contract  is  to  be  secret?  He  says  he  has 
orders  to  keep  secret  who  gave  the  order."  (R. 
102-105) 

ASSIGNMENT  OF  ERROR  NO.  ?» 

The  District  Court  erred  in  pemiitting  the  plaintiff 
to  introduce  over  objection  oral  secondary  evidence 
as  to  the  legal  effect  and  contents  of  said  contract,  par- 
ticularly between  the  duPont  Company  and  Olympic 
Commissary  Company,  said  subcontract  being  the  best 
evidence,  as  follows: 

''A.  The  E.  I.  duPont  deNemours  Company  have 
a  cost-plus  fixed-fee  contract  with  the  government. 

Q.  Explain  so  we  can  understand 


Mr.  Sandvig:  The  contract  is  the  best  evidence. 

The  Court:  Yes;  this  all  goes  in  over  vour  ob- 
jection."  (R.  108) 

ASSIGNMENT  OF  ERROR  NO.  4 

The  District  Court  erred  in  overruling  defendant's 
objection  to  the  introduction  of  further  testimony  after 
the  written  opinion  of  the  Court  filed  December  22, 
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1944,  stating,  "The  action  must  be  dismissed/'  as  fol- 
lows : 

"Q.  Will  you  state  your  name,  please'? 

Mr.  Sandvig:  At  this  time,  if  the  Court  please, 
I  want  to  object  to  the  introduction  of  any  evidence 
in  this  case — any  further  evidence  in  the  case — on 
the  gTound  and  for  the  reason  that  the  defendant 
has  already  been  dismissed  from  the  charge  predi- 
cated against  him.  and  that  he  has  been  in  former 
jeopardy. 

I  just  want  to  make  this  observation  at  this  time. 
Your  Honor  wrote  an  opinion  of  the  Court.  It  was 
signed  by  Your  Honor.  You  went  into  the  facts. 
You  make  your  conclusions  at  considerable  length. 
I  do  not  know  of  any  particular  form  of  findings  of 
fact  and  conclusions  of  law  or  decree  or  judgment 
that  are  required,  but  you  go  into  it  at  great  length. 

The  Court :  I  say  at  the  end  that  the  action  must 
be  dismissed. 

Mr.  Sandvig:  Yes.  And  I  say  it  is  dismissed. 

The  Court :  I  will  overrule  the  objection.  There 
was  no  order  of  dismissal  entered,  as  I  construe  it." 
(R.  189-140) 

ASSIGNMENT  OF  ERROR  NO.  5 

The  District  Court  erred  in  entering  the  order  per- 
mitting reopening,  filed  February  13,  1945  (R.  23-24). 

ASSIGNMENT  OF  ERROR  NO.  6 

The  District  Court  erred  in  admitting  in  evidence 
additional  hearsay  testimony  relating  to  the  contract 
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between  the  United  States  of  America  and  the  duPont 

Company  after  such  reopening,  as  follows: 

''Q.  Now  directing  your  attention  to  the  orig- 
inal contract  between  the  United  States  Govern- 
ment and  the  E.  I.  duPont  deNemours  Company, 
what  provision  is  made  in  that  contract  about 
property  used  in  the  prosecution  of  the  work  on 
the  Hanford  Engineer  Works'? 

Mr,  Sandvig:  I  object  to  that  as  not  being  the 
best  evidence.  The  witness  has  the  contract  before 
him.  They  have  opened  the  doors  now,  and  the 
contract  is  no  doubt  admissible.  He  has  been  using 
it  for  evidence,  and  certainly  the  contract  is  the 
best  evidence.  No  matter  how  good  a  lawyer  he 
may  be,  we  might  disagree  on  its  interpretation. 
The  contract  itself  is  the  best  evidence. 

The  Court:  ''The  objection  is  overruled."  (R. 
148-149) 

ASSIGNMENT  OF  ERROR  NO.  7 

There  was  a  total  failure  of  proof  and  no  substantial 
evidence  to  prove  the  intent  of  the  defendant  to  defraud 
the  United  States  of  America  or  any  agency  thereof. 

ASSIGNMENT  OF  ERROR  NO.  8 
The  verdict  of  the  Court  and  judgment  of  conviction 
is  contrary  to  the  law  and  the  evidence. 

ARGUMENT  FOR  APPELLANT 

Specification  of  Error  No.  4.  The  District  Court 
erred  in  overruling  defendant's  objection  to  the  intro- 
duction of  further  testimony  after  the  written  opinion 
of  the  Court  filed  December  22,  1944,  stating,  "The 
action  must  be  dismissed,"  as  follows : 

'*Q.  Will  you  state  your  name,  please? 
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Mr.  Sandvig :  At  this  time,  if  the  Court  please,  I 
want  to  object  to  the  introduction  of  any  evidence 
in  this  case — 'any  further  evidence  in  the  case — on 
the  ground  and  for  the  reason  that  the  defendant 
has  already  been  dismissed  from  the  charge  predi- 
cated against  him,  and  that  he  has  been  in  former 
jeopardy. 

I  just  want  to  make  this  observation  at  this  time. 
Your  Honor  wrote  an  opinion  of  the  Court.  It  was 
signed  by  Your  Honor.  You  w^ent  into  the  facts. 
You  make  your  conclusions  at  considerable  length. 
I  do  not  know  of  any  particular  form  of  findings  of 
fact  and  conclusions  of  law^  or  decree  or  judgment 
that  are  required,  but  you  go  into  it  at  great 
length. 

The  Court:  I  say  at  the  end  that  the  action  must 
be  dismissed. 

Mr.  Sandvig :  Yes.  And  I  say  it  is  dismissed. 

The  Court :  I  will  overrule  the  objection.  There 
was  no  order  of  dismissal  entered,  as  I  construe 
it.''  (R.  43) 

Specipcafion  of  Error  No.  5,  The  District  Court 
erred  in  entering  the  order  permitting  reopening,  tiled 
February  18,  1945  (R.  44). 

The  question  presented  by  these  assignments  is  the 
correctness  of  the  Trial  Court's  order  granting  the 
Motion  of  plaintiff  to  reopen  the  case  for  further  tes- 
timony after  the  Trial  Court  had  determined,  in  a  writ- 
ten opinion,  that  the  testimony  offered  upon  the  trial 
was  insufficient,  and  directing  dismissal. 
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ARGUMENT 

In  a  well-considered  opinion,  the  Trial  Court  held 
the  plaintiff  had  not  sustained  its  burden  of  proof  and 
had  not  produced  the  best  evidence  available  to  it  in 
permitting  Major  Ebbs  to  testify  orally  to  the  legal 
effect  and  contents  of  a  secret  contract,  the  original 
of  which  was  in  existence,  and  only  a  copy  of  which 
the  witness  had  seen.  He  was  not  a  lawyer,  although 
he  had  in  his  command  a  staff  of  legal  experts.  The 
plaintiff  made  no  showing  that  it  could  not  produce  a 
witness  who  had  seen  the  original  contract  and  who 
had  sufficient  legal  training  and  knowledge  to  testify 
as  an  expert  to  its  contents  and  legal  effect. 

The  Trial  Court  took  the  view  that  secondary  evi- 
dence is  admissible  under  proper  circumstances  in  crim- 
inal as  well  as  civil  cases,  relying  upon  U.  S.  v.  Gooding, 
25  U.  S.  460. 

Without  conceding  the  correctness  of  this  view,  the 
plaintiff  wholly  failed  to  lay  the  foundation  or  fulfill 
the  requirements  necessary  before  such  evidence  can 
be  received.  There  was  no  showing  that  Lt.  Col.  Cor- 
nell, who  was  ultimately  permitted  to  testify,  was  not 
as  available  to  the  plaintiff  as  a  witness  at  the  time  of 
the  trial  on  October  5,  1944,  as  when  he  ultimately  did 
testify  at  the  hearing  for  taking  of  additional  testimony 
after  the  case  had  been  reopened  on  April  11,  1945. 

The  Motion  to  reopen  the  trial,  as  appellee  stated. 
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"ill  compliance  with  the  Court's  Memoraiidimi  De- 
cision," very  frankly  and  apologetically  recognizes  that 
plaintiff  had  been  proceeding  upon  a  wholly  wrong  the- 
ory. The  Motion  states :  "Plaintiff  further  respectfully 
shows  to  the  Court  that  the  matter  of  securing  a  mem- 
ber of  the  Judge  Advocate  General  Department  of  the 
United  States  Army  Engineers  who  is  familiar  with 
the  original  prime  contract  referred  to  herein  and  in 
the  Court's  Memorandum  Decision  and  bringing  such 
officer  to  Yakima  as  a  witness  is  a  comparatively  sim- 
ple matter ;  that  the  ends  of  justice  would  best  be  served 
as  the  present  lack  of  'best  evidence'  as  pointed  out 
ill  the  Court's  Memorandum  Decision  may  be  supplied 
ill  the  manner  requested  herein"  (R.  19). 

The  plaintiff  seeks  to  excuse  its  failure  of  proof  for 
the  reason  that  it  was  treading  upon  a  comparatively 
strange  field  of  evidence.  It  then  seeks  to  explain  and 
justify  plaintiff's  theory  with  wliich  the  Trial  Court 
disagreed  in  the  determination  of  the  cause  in  the  de- 
cision of  U.  S.  r.  /J(n(</f)i,  58  Fed.  Sup]).  436. 

If  this  case  had  been  tried  to  the  Court  and  a  jury 
and  the  jury  had  found  the  defendant  not  guilty,  or  at 
the  conclusion  of  the  plaintiff's  case  as  here,  the  Court 
had  sustained  a  challenge  to  the  sufficiency  of  the  evi- 
dence and  dismissed  the  case,  or  in  the  alternative  had 
directed  the  jury  to  return  a  verdict  of  not  guilty,  would 
anyone  contend  under  such  state  of  facts  that  plaintiff 
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would  be  entitled  to  reopen  the  case  for  the  submission 
of  further  evidence?  Or,  let  us  assume  that  after  the 
submission  of  all  the  evidence  by  the  plaintiff  and  de- 
fendant and  after  hearing  argument  of  counsel,  or  with- 
out argmnent  of  comisel,  the  Court  had  then  and  there 
announced  its  decision  in  simple  terms  merely  saying, 
* '  Under  the  evidence,  I  find  the  defendant  not  guilty, '  ^ 
would  anyone  contend  that  plaintiff  could  reopen  its 
case  for  the  introduction  of  additional  proof  ? 

In  the  instant  case,  the  Court  did  not  make  such  a 
pronouncement  immediately  after  hearing  the  evidence, 
but  permitted  plaintiff'  to  submit  a  brief  in  support  of 
its  contention  that  defendant  was  guilty.  Defendant 
also  was  permitted  to  submit  a  brief  contending  that 
under  the  evidence  he  was  not  guilty.  The  case  was 
fairly  and  squarely  submitted  to  the  Court  for  decision 
as  to  the  guilt  or  innocence  of  the  defendant.  The  Court 
decided  and  announced  his  decision  in  writing  to  the 
effect  that  the  objections  of  defendant  to  the  introduc- 
tion of  testimony  should  have  been  sustained,  and  the 
Government  had  failed  to  prove  him  guilty. 

The  Federal  Supplement  according  to  the  title  page 
contains  a  report  of  the  cases  argued  and  determined 
in  the  District  Courts  of  the  United  States  and  Court 
of  Claims.  The  headnote  to  United  States  vs.  Haugen 
as  reported  in  58  Fed.  Supp.,  436,  states : 

^'Richard  Roland  Haugen  was  charged  with  pos- 
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sessing,  publishing  and  uttering  counterfeit  meal 
tickets  with  intent  to  defraud  the  United  States. 
Action  dismissed." 

Defendant  earnestly  contends  this  decision  meant 
what  it  said  and  actually  operated  as  a  dismissal  of  the 
ease.  The  Court  took  the  view  that  because  no  formal 
order  was  entered,  no  formal  dismissal  was  had  (R. 
140). 

Would  the  action  of  the  Trial  Court  have  been  any 
more  binding  upon  the  parties  if  the  Coiu't  upon  filing 
the  decision  on  December  22,  1944,  in  the  office  of  the 
Clerk  of  the  Court  had  directed  him  to  make  a  minute 
entry  of  dismissal  upon  the  Journal,  or  if  the  decision 
had  been  read  in  open  Court  and  the  Clerk  thereupon 
directed  to  make  such  entry?  As  a  matter  of  practice 
when  a  challenge  to  the  sufficiency  of  the  evidence  is 
sustained  in  open  Court,  the  Judge  does  not,  as  a  rule, 
direct  the  Clerk  to  make  such  entry.  The  Clerk  is  an 
officer  of  tlie  Court  and  hearing  the  pronouncement  of 
the  Judge  or  reading  the  pronouncement  of  the  Judge 
makes  the  entry  as  a  matter  of  course. 

Tf  the  plaintitf  has  a  right  to  reopen  its  case  after  it 
has  rested  every  time  the  Court  points  out  a  deficiency 
in  the  proof  there  would  be  no  end  to  litigation.  Car- 
ried to  its  ultimate  conclusion  there  woidd  be  no  reason 
why  a  case  could  not  be  reopened  after  it  had  been 
passed  upon  by  the  Appellate  Court  provided  a  motion 
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was  made  before  the  mandate  came  down  on  the  expira- 
tion of  thirty  days  from  the  tiling  of  the  opinion. 

We  earnestly  contend  that  the  decision  of  United 
States  vs.  Hawgeti,  58  Fed.  Supp.  436,  was  a  final  deter- 
mination of  the  District  Court  finding  the  defendant 
not  guilty  by  reason  of  insufficiency  of  proof  and  dis- 
missing the  Action.  The  fact  the  Court  found  the  de- 
fendant not  guilty  by  way  of  a  written  memorandum 
decision  instead  of  an  oral  pronouncement,  immediate- 
ly after  the  trial  of  the  case,  certainly  cannot  affect  the 
result. 

The  defendant,  hy  the  Court  without  findings  of  fact, 
has  been  found  not  guilty,  because  of  the  failure  of  the 
Government  to  introduce  competent  proof  as  to  his 
guilt,  and  we  earnestly  submit  that  once  a  Court  has 
announced  such  a  decision,  the  defendant  has  been 
placed  in  jeo])ardy.  The  decision  is  final  and  the  plain- 
tiff cannot  reopen  the  case  to  supply  deficiencies  of 
proof,  especially  where  there  is  no  showing  of  reason- 
able diligence  in  securing  such  proof  in  the  first  in- 
stance. 

The  Court  in  this  case  was  the  trier  of  both  the  law 
and  facts.  The  Court,  taking  the  place  of  the  jury,  found 
the  defendant  not  guilty  and  we  submit  the  case  was 
at  an  end. 

The  decision  in  United  States  vs.  Hangen,  supra,  is 
obviously  correct  under  the  evidence  submitted.    We 
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do  not  believe  appellee  will  contend  to  the  contrary,  but 
has  contended  and  will  contend  that  after  appellant  had 
been  found  not  guilty  it  should  be  permitted  to  reopen 
the  case  for  the  purpose  of  introducing  additional  evi- 
dence which  the  Court  later  held  was  sufficient  to  prove 
the  defendant's  guilt. 

There  are  numerous  decisions,  the  logic  of  which  we 
recognize,  holding  that  the  prosecution  may  in  the  sound 
discretion  of  the  Court  reopen  its  case  for  the  admission 
of  additional  evidence  before  the  case  has  been  submit- 
ted for  final  determination,  but  we  find  no  case  in  which 
it  has  been  held  that  the  prosecution  can  reopen  their 
case  after  the  trial  has  been  concluded,  the  matter  sub- 
mitted upon  briefs  and  the  case  decided  adversely. 

The  only  question  before  the  Court  upon  the  trial  of 
June  1,  1944,  was  the  guilt  or  innocence  of  the  defend- 
ant of  the  charges  contained  in  the  indictment.  The 
Court  by  his  written  memorandimi  of  opinion  in  effect 
found  the  defendant  not  guilty  by  reason  of  the  in- 
sufficiency of  the  evidence.  If  the  Court  had  said  the 
same  thing  at  the  conclusion  of  the  evidence,  obviously 
no  one  would  contend  that  defendant  had  not  been  tried. 

We  recognize  the  general  rule  that  reopening  of  a 
trial  for  the  introduction  of  further  evidence  after 
either  or  both  sides  have  rested  but  before  decision  is 
within  the  sound  discretion  of  the  Trial  Court  and  will 
not  be  disturbed  except  for  a  manifest  abuse  of  discre- 
tion, as  is  illustrated  in  such  cases  as : 
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Lutch  V.  V.  S.,  73  Fed.  (2d)  840; 

Burke  v.  U.  S.,  58  Fed.  (2d)  739; 

Harawitz  v.  V.  S„  12  Fed.  (2d)  590; 

but  we  earnestly  contend  such  should  not  be,  and  is  not 
the  rule  when  the  case  has  been  decided  adversely,  and 
the  plaintiff  could  by  diligence  have  iiroduced  the  evi- 
dence at  the  time  of  trial. 

23  C.  J.  S.  Sec.  1055 ; 

U.  S.  ex  rel.  Innes  v.  Stimson,  52  Fed.  Supp. 
425,  affirmed  U.  S.  eor  rel.  Innes  v.  Hiatt,  141 
Fed.  (2d)  664. 

Likewise,  it  has  been  held  that  a  trial  may  be  reopened 
where  the  testimony  was  not  available  until  a  few  min- 
utes before  it  was  offered,  such  as  in  IJ.  S.  v.  Maggio, 
126  Fed.  (2d)  155,  where  testimony  was  introduced 
after  the  argument  had  commenced.  But  in  no  case  or 
text  examined  have  we  found  authority  to  permit  the 
plaintiff  to  reopen  after  both  sides  have  rested,  the  case 
has  been  argued,  briefs  submitted  and  an  adverse  de- 
cision rendered  by  the  Court.  Clearly  there  was  a  mani- 
fest abuse  of  discretion. 

We  submit  the  decision  of  U.  S.  v.  Haugen,  supra, 
governs  and  this  Court  should  order  the  case  dismissed. 

FORMER  JEOPARDY 

In  this  case  the  defendant  was  indicted,  arraigned 
and  pleaded,  the  Court  heard  the  evidence  and  rendered 
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his  decision  of  dismissal  in  writing.  The  question  is: 
Under  such  circumstances  (regardless  of  the  right  to 
reopen)  has  the  defendant  been  in  jeopardy*? 

The  ease  of  McCarthy  v.  Zerhst,  85  Fed.  (2d)  640, 
holds  where  a  case  is  tried  to  the  Court  without  a  jury, 
jeopard  begins  after  accused  has  been  indicted  and 
arraigned,  has  pleaded  and  the  Court  has  begun  to  hear 
evidence,  and  we  submit  the  instant  case  fulfills  every 
requirement  of  this  rule. 

In  22  C.  J.  S.  Sec.  268.  p.  403,  imder  the  heading 
'* Acquittal"  it  is  said: 

"The  judgment  entered  by  the  Court  after  the 
rendition  of  the  verdict  does  not  control;  and  the 
failure  of  the  Clerk  to  enter  judgment  on  a  verdict 
of  acquittal  does  not  affect  its  validity  as  a  bar  to 
subsequent  prosecutions." 

As  authority  for  the  above  statement,  which  is  a  re- 
print from  16  C.  J.  Sec.  412,  p.  256,  there  is  cited  the 
leading  Supreme  Court  decision  of  Ball  v.  U.  S.,  163 
V.  S.  662, 16  S.  Ct.  1192,  41  L.  Ed.  300. 

This  Court  has  also  held  minutes  of  the  Clerk  are  not 
part  of  the  bill  of  exceptions  but  are  merely  memoranda 
which  may  serve  in  making  up  the  proposed  bill. 

Walker  v.  V.  S.,  113  Fed.  (2d)  314  at  320. 

One  of  the  leading  cases  on  the  subject  of  jeopardy 
is  the  Ninth  Circuit  case  of 
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Cornero  v.  U.  S.,  48  Fed.  (2d)  69,  74  A.  L.  R. 
797, 

which  states  (p.  71) : 

''We  are  here  dealing,  however,  with  a  funda- 
mental right  of  a  person  accused  of  crime,  guaran- 
teed to  him  by  the  Constitution,  and  such  right  can- 
not be  frittered  away  or  aljridged  by  general  rules 
concerning  the  advancement  of  public  justice," 

and  goes  on  to  hold  that  the  direction  of  acquittal  by  the 
Court  bars  a  subsequent  prosecution  for  the  same  of- 
fense. If  the  Trial  Court  did  not  direct  the  acquittal 
of  the  appellant  in  the  instant  case  in  his  decision,  we 
submit  there  is  nothing  the  Court  could  have  done  to 
make  his  action  more  convincing. 

Specijication  of  Error  No.  7.  There  was  a  total  fail- 
ure of  proof  and  no  substantial  evidence  to  prove  the 
intent  of  the  defendant  to  defraud  the  United  States 
of  America  or  any  agency  thereof  (R.  45). 

Specification  of  Error  No.  8.  The  verdict  of  the  Court 
and  judgment  of  conviction  is  contrary  to  the  law  and 
the  evidence.  (R.  45). 

ARGUMENT 

The  effect  of  the  indictment  in  this  case  is  to  charge 
the  appellant  with  counterfeiting,  having  in  possession, 
and  issuing  certain  meal  tickets  upon  the  Olympic  Com- 
missary Company  with  intent  to  defraud  the  United 
States  of  America. 
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The  uncontradicted  evidence  of  the  plaintiff  (the  de- 
fendant offered  no  evidence)  tended  to  show  that  de- 
fendant caused  to  be  printed  certain  counterfeit  meal 
tickets  and  it  may  be  inferred  that  in  so  doing  he  had 
an  intent  to  defraud  someone,  but  he  is  charged  with 
the  offense  of  intending  to  defraud  the  United  States 
of  America  by  making,  forging,  counterfeiting,  utter- 
ing, publishing  and  possessing  obligations  and  other 
writings  of  the  United  States.  There  was  no  evidence 
introduced  that  defendant  forged,  counterfeited  or 
uttered  anything  excei)t  some  meal  tickets  upon  the 
Olympic  Commissary  Company,  an  Illinois  Corpora- 
tion, what  at  the  time  was  engaged  in  j)urveying  and 
supplying  food  to  the  workmen  on  the  Hanford  Project. 
These  tickets  do  not  purport  upon  their  face  to  be  writ- 
ings of  the  United  States.  Plaintiff's  Exhibit  '^ A"  (R. 
186).  There  was  not  a  scintilla  of  evidence  introduced 
in  anywise  tending  to  show  the  defendant  knew  they 
were  writings  of  the  United  States,  if,  in  fact,  they 
were  such. 

The  statutes  in  this  case  are  plain  and  unambiguous 
(Section  72-73,  Title  18,  U.  S.  C.  A.),  and  the  burden 
under  the  statutes  is  upon  the  United  States  of  Amer- 
ica to  prove  that  defendant  did  forge,  counterfeit  and 
utter  these  tickets  with  the  intent  to  defraud  the  United 
States. 

The  Trial  Court  brushed  aside  this  contention  as  fol- 
lows : 
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"It  is  equally  cleai'  be  had  the  intention  of  defraud- 
ing the  Olympic  Commissary  Company.  Now  that  is 
the  intent  which  is  necessary.  It  is  not  necessary  for 
him  to  know  that  the  Olympic  Commissary  Company 
was  an  agency  of  the  United  States.  The  Olympic  Com- 
missary Company  just  happened  to  be  an  agency  of  the 
United  States,  and  he  intended  to  defraud  this  con- 
cern, which  at  that  time  and  under  those  circumstances 
was  an  agency  of  the  United  States"  (R.  181-182). 

It  must  be  conceded,  we  believe,  by  the  appellee  that 
appellant  had  no  knowledge  directly  or  indirectly  that 
Olympic  Commissary  Company  was  an  agency  of  the 
United  States.  The  contracts  were  highly  secret,  so 
secret,  in  fact,  that  even  Government  Counsel  and  the 
Court  were  miaware  that  such  contracts  existed,  their 
contents,  who  signed  them  in  behalf  of  the  contracting 
parties,  or  any  other  fact  in  connection  therewith. 

Counsel  for  the  Government  in  the  opening  statement 
of  the  trial  of  June  14,  1944,  stated : 

"We  will  show  by  pictures  the  types  of  signs 
placed  about  the  commissary,  in  which  the  state- 
ment is  made  that  all  food  and  equipment  used  in 
the  building  are  the  property  of  the  Government, 
and  any  taking  away  of  property  would  be  prose- 
cuted. 

"We  will  show  further  that  these  signs,  in  con- 
junction with  that,  appear  at  places  all  the  way 
through  the  project,  at  the  entrance  within  the 
project,  and  in  conjunction  with  the  mess  halls, 
which  say  'This  is  a  Federal  project,  and  the  prop- 
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erty  thereon  is  the  property  of  the  Government,' 
as  a  matter  of  notice  to  the  defendant,  and  we  will 
show  at  the  time  he  purchased  this  meal  ticket  he 
knew  the  procedure  involved,  and  knew  how  the 
meal  tickets  were  purchased,  from  the  fact  of  his 
own  experience  at  the  project,  and  from  these 
signs,  and  his  intention  was  at  the  time  to  defraud 
the  Government  by  the  use  of  these  tickets,  and  he 
actually  perpetrated  the  fraud  in  the  sale  of  these 
tickets  to  the  individuals  named."   (R.  53-54) 

At  the  trial  of  October  5,  1944,  certain  of  these  pic- 
tures were  admitted  in  evidence  as  plaintiff's  exhibits 
"  N, "  "  O, "  and  "  P. ".  The  Government  offered  a  series 
of  pictures  of  which  the  Court  rejected  five  and  ad- 
mitted three  (R.  100).  If  the  contention  is  that  these 
pictures  constituted  notice  to  defendant  that  all  prop- 
erty was  the  property  of  the  Federal  Government,  then 
we  submit  where  is  the  proof  that  these  signs  were  in 
place  at  the  time  of  the  alleged  commission  of  this 
offense  by  defendant  on  April  19,  1944?  There  is  no 
evidence  except  the  statement  of  the  witness  Piper:  '*It 
is  a  photograph  of  the  sign  which  appears  on  the  Han- 
ford  Reservation,  a  picture  of  the  sign"  (R.  100). 

There  is  no  further  reference  in  the  testimony  of  this 
witness  or  any  other  witness  as  to  when  the  sign  was 
put  up,  who  put  it  up,  and  by  what  authority  it  was 
put  up,  and  certainly  no  evidence  that  defendant  saw 
or  should  have  seen  the  sign  in  the  absence  of  direct 
proof  that  it  was  in  place  on  and  prior  to  April  19, 1944. 

If  the  Government  is  relying  upon  Exhibits  "N," 
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"O"  and  "P"  to  prove  knowledge  on  the  part  of  de- 
fendant that  the  Olympic  Commissary  Company  was 
an  agency  of  the  United  States,  and  therefore  when 
he  had  counterfeit  tickets  printed  and  in  his  possession 
of  the  Oljanpic  Commissary  Company,  he  was  in  effect 
defrauding  the  United  States,  then  we  submit  there 
was  an  utter  failure  of  proper  proof  to  justify  the  ad- 
mission of  these  exhibits  in  evidence  against  defendant. 
The  question  in  this  case  is  whether  this  Court  will 
extend  the  rule  of  Johnson  v.  Warden,  134  Fed.  (2) 
166.  In  the  Johnson  case  this  Court  held  a  forged  physi- 
cian's prescription  for  narcotics  would  fall  within  the 
meaning  of  the  phrase  "other  ^\Titing,"  as  used  in  Sec. 
72,  73,  18  U.  S.  C.  A.  This  holding  was  based  upon  the 
proposition  that  it  was  not  necessary  to  prove  the  Gov- 
ernment would  suffer  pecuniary  loss.  If  the  alleged 
unlawful  activity  be  engaged  in  for  the  purpose  of 
frustrating  the  administration  of  a  statute  or  if  it 
tended  to  impair  a  Governmental  function  it  was  suf- 
ficient. As  pointed  out  in  the  Johnson  case  it  is  made 
unlawful  by  Federal  statute  to  sell  or  otherwise  dispose 
of  narcotic  drugs  except  under  certain  conditions,  one 
of  which  is  by  prescription  of  a  registered  physician, 
dentist,  or  veterinarian. 

That  the  traffic  in  narcotics  has  long  been  a  subject 
of  Federal  legislation  is  a  matter  of  common  knowl- 
edge. The  average  school  boy  has  heard  of  the  Harrison 
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narcotics  act.  Clearly  this  Court  was  correct  in  holding 
the  utterance  of  a  forged  prescription  for  narcotics 
tended  directly  to  frustrate  the  laws  of  the  United 
States  relating  to  narcotics. 

In  United  States  v.  Mullin  (D.  C.  Mo.)  51  Fed  Supp. 
785,  the  Court  held  the  forging  and  possessing  of  gas- 
oline rationing  coupons  was  included  in  the  words, 
"other  writing/'  within  the  statute  in  question.  The 
decision  points  out  the  well  known  fact  that  the  Gov- 
ernment, shortly  after  the  outbreak  of  the  war,  under- 
took the  regulation  of  the  consumption  of  gasoline  by 
the  civilian  population  through  the  medium  of  the  O. 
P.  A.  Such  fact  was  known  to  everyone,  whether  they 
owned  an  automobile  or  not.  Tlie  Court  properly  held 
that  those  who  forge  or  have  in  possession  forged  gas 
coupons  with  the  purpose  of  procuring  gasoline  were 
frustrating  the  administration  of  a  statute  and  impair- 
ing the  functions  of  Government.  See  also  United 
States  V.  Raskin,  52  Fed.  Supp.  343. 

In  all  of  the  earlier  cases  such  as  United  States  v. 
Goldsmith,  68  Fed.  (2)  5  (involving  a  forged  receipt 
for  the  payment  of  taxes  by  a  person  impersonating  a 
Federal  employee)  Goldsynith  v.  United  States,  42  Fed. 
(2)  133  (involving  forged  letters  to  an  American  Con- 
sul to  induce  him  to  issue  a  visa),  and  United  States  v. 
Tynan,  6  Fed.  (2)  668  (involving  the  possession  of  a 
forged  prescription  for  intoxicating  liquor  contrary 
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to  the  National  Prohibition  Act)  a  statute  or  general 
criminal  law  of  the  United  States  was  directly  involved, 
as  was  the  internal  revenue  act  as  applied  to  narcotics 
in  the  Johnson  case,  supra. 

In  the  instant  case  there  is  nothing  in  the  Olympic 
Commissary  Company  meal  ticket  that  shows  it  had 
any  connection  with  the  United  States.  In  none  of  the 
cases  which  have  come  to  appellant's  attention  is  it  held 
that  the  words  ^* other  writing"  embrace  acts  not  con- 
nected with  the  violation  of  some  Federal  statute.  For 
aught  anyone  knew  (at  the  date  of  this  indictment)  the 
E.  I.  du  Pont  de  Nemours  Company  were  engaged  in 
building  a  plant  at  Hanford.  The  matter  was  handled 
exclusively  and  secretly  by  the  War  Department.  No 
jjublic  statute  was  involved.  The  project  was  not  un- 
dertaken pursuant  to  any  special  or  general  act  of 
Congress.  The  Olympic  Commissary  Company  was  a 
large  midwestern  corporation  engaged  in  food  handling 
for  a  profit.  In  what  way  could  it  be  known  the  Fed- 
eral Government  was  in  any  way  involved  ?  Under  such 
circumstances  how  could  the  penal  provisions  of  the 
statute  (18  U.  S.  C.  A.  72,  73)  be  extended  to  include  a 
meal  ticket  in  the  name  of  a  private  corporation  where 
the  purpose  must  be  to  defraud  the  United  States? 
After  all,  in  order  for  defendant  to  intend  to  defraud 
the  United  States  he  must  know  that  the  administra- 
tion of  a  statute  or  a  fmiction  of  Government  is  in- 
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volved.   We  submit  the  record  in  this  case  discloses  a 
total  failure  of  proof  upon  that  point. 

The  case  of  Head  v.  Hinton,  141  Fed.  (2)  449,  states: 

"But  the  obvious  purpose  of  Section  28  of  the  Crim- 
inal Code  (18  U.  S.  C.  A.  Sec.  72)  is  to  protect  the  Gov- 
ernment against  the  forging,  altering,  or  counterfeit- 
ing of  documents,  records,  or  'other  writing'  which  have 
some  direct  connection  with  the  administration  of  gov- 
ernmental functions  or  activities.  Cross  v.  North  Caro- 
lina, 132  U.  S.  131, 10  St.  Ct.  47,  33  L.  Ed.  287,  and  con- 
sistent with  that  purpose  makes  use  of  the  words  'other 
writing'  to  denote  the  comprehensive  scope  of  the 
legislation.' 

Again  we  submit,  is  there  any  proof  that  the  alleged 
counterfeit  meal  tickets  had  any  direct  connection  with 
the  administration  of  Governmental  functions  and  ac- 
tivities ?  No  known  officer  or  agent  of  the  United  States 
was  involved.  Clearly  sections  28  and  29  of  the  Crim- 
inal Code  (Sees.  72,  73,  Title  18,  U.  S.  C.  A.)  should  not 
be  extended  to  cover  the  possession  and  counterfeiting 
of  meal  tickets  of  a  private  corporation  which,  if  an 
agent  of  the  United  States  at  all,  is  such  agent  in  a 
very  indirect  and  limited  degree,  and  that  only  by  vir- 
tue of  a  secret  contract  not  introduced  in  evidence. 

Specification  of  Error  No.  2.  The  District  Court 
erred  in  admitting  over  the  objection   of  defendant 
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hearsay  evidence  as  to  the  contents  of  the  contract  be- 
tween the  United  States  of  America  and  E.  I.  duPont 
deNeniours  &  Company  and  the  sub-contract  between 
the  duPont  Company  and  Olympic  Commissary  Com- 
pany, the  contract  being  the  best  evidence,  as  follows : 

"Q.  First  I  wish  to  ask  you  some  general  ques- 
tions. Who  is  the  company  that  is  doing  the  con- 
struction work  at  Hanford? 

Mr.  Sandvig:  If  he  knows  of  his  own  personal 
knowledge. 

Mr.  Erickson:  He  is  in  charge  of  the  construc- 
tion. 

A.  Am  I  to  answer  if  I  know  it  of  my  own  per- 
sonal knowledge  or  officiall  ? 

Mr.  Sandvig :  Of  your  own  personal  knowledge. 

Q.  If  you  know  it  officially. 

Mr.  Sandvig:  No;  of  his  own  personal  knowl- 
edge. 

A.  The  E.  I.  duPont  deNemours  Company. 

Q.  The  E.  I.  duPont  deNemours  Company  is 
building  the  project  at  Hanford  ? 

A.  They  are  the  prime  contractor. 

Q.  By  i3rime  contractor  you  mean  they  have  the 
contract  with  the  United  States  government? 

Mr.  Sandvig :  I  object  as  not  the  best  evidence. 
If  there  is  a  contract  between  the  duPont  Company 
and  the  United  States,  the  contract  itself  is  the  best 
evidence. 
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The  Court :  I  am  inclined  to  agree  with  you,  but 
I  will  let  him  answer  and  allow  an  exception,  and  I 
may  later  strike  out  the  answer.  I  don 't  know  yet. 

(Question  read  by  reporter.)  ) 

A.  Yes. 

Q.  Now  the  contract  with  the  E.  I.  duPont  de- 
Nemours  Company  has  with  the  United  States,  is 
that  a  public  contract,  or  otherwise? 

Mr.  Sandvig :  May  it  be  understood,  Your  Honor, 
without  bothering  tlie  Court  all  the  time,  that  I 
am  objecting  to  all  of  this'? 

The  Court :  It  is  all  subject  to  your  objection,  and 
an  exception  is  allowed. 

A.  The  contract  is  a  secret  contract. 

Q.  By  whose  orders  is  it  a  secret  contract"? 

A.  By  the  War  Department. 

Q.  And  you  have 

The  Court:  Wouldn't  that  be  a  thing  which — < — 


Mr.  Sandvig :  I  am  taking  it  for  granted  my  ob- 
jection goes  to  all  of  this. 

The  Court:  The  Secretary  of  War  would  issue 
some  sort  of  an  order,  would  he  not*? 

Mr.  Sandvig :  Yes,  sure. 

The  Court :  That  it  would  be  secret  ? 

Mr.  Erickson :  I  will  establish  that,  I  think. 

The  Court :  All  right. 
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Mr.  Sandvig :  The  order  itself  would  be  the  best 
evidence.  That  is  like  me  saying  what  the  stat- 
ute is. 

The  Court;  Go  ahead,  Mr.  Eriekson. 

Q.  Did  the  War  Department,  or  who  in  the  War 
Department  issued  that  order"? 

Mr.  Sandvig :  If  you  know  of  your  own  personal 
knowledge, 

A.  The  order  came  to  my  connnanding  officer 
from  the  office  of  the  Chief  of  Engineers. 

Mr.  Sandvig:  I  make  the  same  objection. 

The  Court:  It  is  all  being  admitted  subject  to 
your  objection. 

Mr.  Sandvig :  I  am  afraid  1  will  slip  up  on  some- 
thing. 

The  Court :  You  are  not  going  to  slip  up  on  any- 
thing. You  have  your  objection.  It  does  seem  to 
me,  Mr.  Eriekson,  that  the  order  making  it  secret 
is  something  that  could  be  produced. 

Q.  (Mr.  Eriekson) :  Is  that  something  that  can 
be  produced? 

A.  I  am  not  sure  it  was  not  a  verbal  order. 

Q.  Whom  did  you  receive  instructions  from  that 
the  contract  was  secret  ? 

A.  I  received  verbal  instructions  from  the  office 
of  the  Chief  of  Engineers. 

Q.  And  who  in  that  office? 

Mr.  Sandvig :  Subject  to  my  objection. 
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Q.  From  whom  in  that  office  did  you  receive  the 

instructions "? 

Q,  I  received  instructions  that  individuaPs  name 
was  not  to  be  broug^ht  into  a  public  hearing. 

The  Court :  What  justification  could  there  be  for 
concealing  from  the  public  an  order  which  says 
that  the  contract  is  to  be  secret?  He  says  he  has 
orders  to  keep  secret  who  gave  the  order/'  (R. 
102-5) 

Specification  of  Error  No.  3.  The  District  Court 
erred  in  permitting  the  plaintiff  to  introduce  over  ob- 
jection oral  secondary  evidence  as  to  the  legal  effect  and 
contents  of  said  contract,  particularly  between  the 
duPont  Company  and  Olympic  Commissary  Company, 
said  subcontract  being  the  best  evidence,  as  follows : 

''A.  The  E.  1.  duPont  deNemours  Company  have 
a  cost-plus  fixed -fee  contract  with  the  government. 

Q.  Explain  so  we  can  understand 


Mr.  Sandvig:  The  contract  itself  is  the  best  evi- 
dence. 

The  Court :  Yes ;  this  all  goes  in  over  your  ob- 
jection." (R.  108) 

Specification  of  Error  No.  6.  The  District  Court 
erred  in  admitting  in  evidence  additional  hearsay  testi- 
mony relating  to  the  contract  between  the  United  States 
of  America  and  the  duPont  Company  after  such  re- 
opening, as  follows : 
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"Q.  Now  directing  your  attention  to  the  orig- 
inal contract  between  the  United  States  Govern- 
ment and  the  E,  1.  diiPont  deNeniours  Company, 
w^hat  provision  is  made  in  that  contract  about 
property  used  in  the  prosecution  of  the  work  on 
the  Hanford  Engineer  Works? 

Mr.  Sandvig:  I  object  to  that  as  not  being  the 
best  evidence.  Tlie  witness  has  the  contract  before 
him.  They  have  opened  the  doors  now,  and  the  con- 
tract is  no  doubt  admissible.  He  has  been  using  it 
for  evidence,  and  certainly  the  contract  is  the  best 
evidence.  No  matter  how  good  a  lawyer  he  may  be, 
we  might  disagree  on  its  interpretation.  The  con- 
tract itself  is  the  best  evidence. 

The  Court:  The  objection  is  overruled."  (R. 
148-9) 

AKGUMENT 

The  above  three  specifications  are  assigned  as  error 
and  directed  against  the  reception  in  evidence  of  oral 
testimony  of  witnesses  as  to  the  contents  and  legal  effect 
of  contracts  which  were  not  introduced  in  evidence  for 
the  reason  the  contracts  had  been  directed  by  the  War 
Department  to  be  kept  secret,  it  being  the  contention  of 
the  appellant  the  contracts  themselves  were  the  best 
evidence.  The  Trial  Coiirt  has  fully  discussed  this  phase 

4 

of  the  case  in  the  written  decision  (R.  9-18). 

In  this  opinion  the  Trial  Court  held  the  best  evi- 
dence in  the  powder  of  the  party  to  furnish  must  be  pro- 
duced and  the  plaintiff  had  failed  to  do  so  by  the  testi- 
mony of  Major  Ebbs.  Although  not  cited  in  the  opinion. 
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this  ruling  is  sound  and  is  in  line  with  the  Ninth  Cir- 
cuit case  of  Schreve  v.  U.  S,,  103  Fed.  (2d)  796.  After 
the  order  permitting  the  reopening,  this  deficiency  was 
supplied,  to  the  satisfaction  of  the  Trial  Court,  by  the 
testimony  of  Lt.  Col.  Cornell  as  indicated  in  the  Trial 
Court's  oral  decision  (R.  176-184). 

Without  in  any  manner  waiving  our  argument  under 
specifications  of  Error  4,  5  and  7,  the  appellant  chal- 
lenges the  sufficiency  of  Lt.  Col.  Cornell's  testimony, 
taken  as  a  whole,  to  justify  the  conclusion  of  the  Trial 
Court  or  to  in  any  manner  change  the  conclusion 
reached  in  the  decision  of  U.  S.  v.  Haugen,  58  Fed. 
Supp.  436. 

It  appears  from  the  testimony  of  this  witness  the 
Olympic  Commissary  Company  is  a  corporation  organ- 
ized under  the  laws  of  the  State  of  Illinois,  although 
no  proof  of  such  was  offered  other  than  the  oral  state- 
ment of  Lt.  Col.  Cornell  (R.  166). 

The  contract  between  E.  I.  duPont  deNemours  Com- 
pany was  not  offered  in  evidence  although  frequently 
requested  by  defendant,  nor  was  the  prime  contract 
between  the  duPont  Company  and  the  Government. 

Lt.  Col.  Cornell  testified  that  as  Chief  of  the  Legal 
Staff  of  the  Manhattan  District  he  had  charge  of  the 
supervision  and  drafting  of  the  contract  for  the  con- 
struction of  the  Hanford  Engineer  Works  (R.  141)  ; 
that  such  contract  was  secret  (R.  143),  as  was  the  con- 
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tract  between  the  diiPoiit  Company  and  Olympic  Com- 
missary Company  (R.  144).  The  witness  had  the  con- 
tract before  him  while  testifying,  and  although  he  had 
himself  drawn  and  prepared  the  contract  on  behalf  of 
one  of  the  contracting  parties  he  was  permitted  to  tes- 
tify as  to  his  interpretation  of  its  provisions  (R.  149). 

After  some  discussion  as  to  whether  or  not  the  defend- 
ant was  to  be  convicted  upon  the  conclusions  of  this  wit- 
ness, the  Court  was  permitted  to  examine  the  contract 
between  the  duPont  Company  and  Olympic  Commis- 
sary Company  in  chambers.  The  contract  was  not 
marked  as  an  exhibit  nor  offered  in  evidence  for  the 
inspection  of  the  defendant  or  his  counsel. 

We  submit  that  plaintiff  having  thus  oi)ened  the 
door  should  have  been  compelled  by  the  Court  to  oifer 
the  contract  in  evidence,  in  order  that  the  Api)ellate 
Court  in  event  of  the  conviction  of  defendant  would 
have  the  opportunity  to  read  said  contract.  This  is 
only  simple  justice  to  the  end  that  a  proper  ascertain- 
ment could  be  made  by  the  Appellate  Court  as  to  the 
correctness  of  the  interpretation  of  the  provisions  and 
the  conclusions  reached  by  the  witness  and  the  Court. 

It  developed  in  Lt.  Col.  Cornell's  testimony  that  while 
the  original  contract  between  the  United  States  and 
duPont  Company  was  secret,  the  sub-contract  between 
duPont  Company  and  Olympic  Commissary  Company 
were  merely  restricted. 
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'^Q.  (Mr.  Sandvig) :  The  other  one  is  merely  a 
restricted  contract,  available  to  any  employee  of 
the  United  States? 

A.  That  is  right. 

Q.  There  would  be  an  objection  to  me  seeing 
that? 

A.  In  its  entirety.  I  would  be  very  glad  to  show 
you  any  of  the  administrative  portions,  relating  to 
this  particular  thing, 

Q.  It  would  be  hard  for  me  to  get  at  it,  but  you 
will  let  the  Court  take  it  to  his  chambers  ? 

A.  Yes,  sir."    (R.  160) 

If,  as  stated  by  the  witness,  this  contract  is  available 
to  any  employee  of  the  United  States,  why  was  it  not 
offered  in  evidence  so  the  Appellate  Court  could  read 
it  and  place  the  Court's  own  interpretation  upon  it? 

The  grounds  for  the  admission  of  secondary  evidence 
are  that  the  primary  evidence  has  been  lost  or  de- 
stroyed or  is  othenvise  inaccessible  (22  C.  J.  S.  Sec. 
706,  p.  1196).  However,  before  secondary  evidence  is 
admissible,  the  competency  and  genuineness  of  the  pri- 
mary evidence  must  be  established  and  a  proper  foun- 
dation must  be  laid  by  establishing  by  satisfactory  and 
sufficient  proof  that  the  primary  evidence  cannot  be 
produced. 

Schreve  v.  U .  S.,  103  Fed.  (2d)  796; 

Hass  V.  U.S.,  93  Fed.  (2d)  427; 
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Hartzell  v.  V.  S.,  72  Fed.  (2d)  559. 

We  submit  a  reading  of  the  record  demonstrates  there 
was  no  good  and  sufficient  reason  why  the  contract  be- 
tween duPont  Company  and  Olympic  Commissary 
Company  was  not  offered  in  evidence  and  that  defend- 
ant's objections  on  account  of  such  failure  are  well 
taken. 

CONCLUSION 

Although  eschewing  any  doubt  plainly  the  Trial 
Judge  w^as  anything  but  confident  after  hearing  the 
additional  testimony  following  the  reopening  of  the 
case  that  he  had  reached  the  right  conclusion. 

In  the  Court's  oral  decision,  he  declared: 

"The  Court :  I  am  in  full  accord  with  Mr.  Sand- 
vig's  statement  that  this  case  is  unique.  It  is  unique 
in  practically  all  of  its  phases,  and  because  it  is 
unique,  and  several  questions  have  arisen  which 
are  practically  questions  of  first  impression,  so  far 
as  any  court  is  concerned,  without  in  any  way  in- 
dicating any  doubt  in  my  o^vn  mind  as  to  the  cor- 
rectness of  the  conclusions  I  have  reached,  I  will 
say  that  I  hope  the  defendant  is  able  and  willing 
to  prosecute  an  appeal  in  this  case,  and  if  he  does  T 
will  fix  the  bond  in  an  amount  which  will  enable  him 
to  appeal  and  remain  at  liberty." 

We  agree  with  the  Trial  Court 's  conclusion  that  this 
is  a  unique  case  and  many  of  the  questions  presented 
are  of  first  impression,  but  summarizing  and  briefly 
restating  appellant 's  position,  we  find : 
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1.  The  appellant  was  tried  on  Oeto))er  5,  1944,  upon 
a  valid  indictment  by  a  Court  of  competent  jurisdic- 
tion, without  a  jury,  the  evidence  was  closed,  the  Court 
determined  the  plaintiff  had  failed  in  its  proof,  the 
case  must  be  dismissed,  and  such  determination  ended 
the  case,  and  to  put  the  defendant  again  upon  trial 
placed  him  in  jeopardy  and  was  prejudicial  to  his  con- 
stitutional rights. 

2.  There  was  a  total  failure  of  evidence  to  prove  the 
intent  of  the  defendant  to  defraud  the  United  States, 
the  burden  of  proving  which  rested  at  all  times  upon 
the  plaintiff. 

3.  The  appellant  was  convicted  upon  secondary  evi- 
dence, conclusions  and  hearsay  when  the  primary  evi- 
dence was  readily  available. 

4.  In  this  case  the  verdict  of  the  Court  and  Judgment 
of  Conviction  is  contrary  to  the  law  and  evidence  and 
should  be  reversed. 


Respectfully 


]L  CJTRY  SMI^ 

Attorneys  for  Appellant. 


NO.  11,063 
IN  THE 


Qltrrmt  (Hmxt  nf  Apia^alfi 

FOR  THE  NINTH  CIRCUIT 


RICHARD  ROLAND  HAUGEN, 

Appellant, 


vs. 


UNITED  STATES  OF  AMERICA, 

Appellee. 


On  Appeal  From  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Washington 


BRIEF  FOR  THE  APPELLEE 


Edward  M.  Connelly, 

United  States  Attorney, 

Harvey  Erickson, 

Assistant  United  States  AUoftieyL,  it 

Post  Office  Box  1494  nrr»  i  ^ 

Spokane,  Washington.        ^-  ^' ^^  1945'' 

Green-Hu«he»  Pt».  Co..   Spokan*  "-"^ICIN 

GLER 


INDEX 

Pages 
Statement  of  the  Case 2 

Appellant's  Assignment  of  Error  9 

Argument  10 

Conclusion  26 

CITATIONS 

Cases: 

Amire  v.  Tines,  131  F.  (2d)  827 10 

Firth  Sterling  Steel  Company  v.  Bethlehem 

Steel  Company,  199  Fed.  353  13 

First  National  Bank  of  Graham  v.  Weitzel, 

239  Fed.  497 15 

In  re  Grove,  180  Fed.  62  (C.  C.  A.  3)  12 

Johns(yn  v.  Warden,  134  F.  (2d)  166  18 

Lahman  v.  Burnes  National  Bank,  20  F.  (2d) 
897,  page  899 15 

McGhee  v.  Leitner,  41  Fed.  Supp.  674 14 

People  V.  Grana,  36  Pac.  (2d)  375  (Calif.),  also 
29  Pac.  (2d)  461,  City  of  Norwich,  274  Fed.  374  14 

Prussian  v.  United  States,  282  U.  S.  675,  51 

S.  Ct.  223,  75  L.  Ed.  610  18 

Rogers  v.  Hill,  289  U.  S.  582,  page  587 14 

Rothschild  and  Company  v.  Mai^shall,  44  F. 

(2d)  546,  page  548  14 

Uhl  V.  Dalton  (C.  C.  A.  9)  Filed  October  25, 
1945  (opinion  by  Justice  Mathews) 15 

United  States  v.  Agresti,  39  Fed.  Supp.  16, 

130  F.   (2d)   152  -  10 

United  States  v.  Gonzales,  56  Fed.  Supp.  995  ....  20 


Pages 

Cases : 

United  States  v.  Hall,  58  Fed.  Supp.  773  18 

United  States  v.  Haugen,  58  Fed.  Supp.  436  .—  6 

United  States  v.  Houghton,  14  Fed.  544 19 

United  States  v.  Johnson,  316  U.  S.  481 12 

United  States  v.  Jones,  31  Fed.  725 10 

United  States  ex  rel  Marcus  v.  Hess, 

317  U.  S.  537  19 

United  States  v.  Tynan,  6  F.  (2d)  668 18 

Wolhoff  V.  United  States,  84  F.  (2d)  17 10 

Statutes : 

Title  18,  Sec.  73,  U.  S.  C.  A 1,  2,  15,  18,  22 

Title  18,  Sec.  80,  U.  S.  C.  A 20 

Title  18,  Sec.  688,  U.  S.  C.  A 14 

Title  28,  Sec.  41  (2)  U.  S.  C.  A 1 

Title  28,  Sec.  695,  U.  S.  C.  A 13 

Title  50,  Sees.  632,  633  (4)  U.  S.  C.  A 12 

Miscellaneous : 

Army  Reg.  380-5,  Paragraph  5  12 

Wigmore  on  Evidence,  3rd  Ed.,  Sec.  2378 12 


NO.  11,063 

IN  THE 

ffltrrmt  fflnurt  nf  Kppmla 

FOR  THE  NINTH  CIRCUIT 


RICHARD  ROLAND  HAUGEN, 

Appellant, 


vs. 


UNITED  STATES  OF  AMERICA, 

Appellee, 


On  Appeal  From  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Washington 


BRIEF  FOR  THE  APPELLEE 


STATEMENT  OF  JURISDICTION 

The  Circuit  Court  of  Appeals  has  jurisdiction  of 
the  instant  case  under  the  provisions  of  Title  28, 
Section  41  (2)  U.  S.  C.  A.  and  Title  18,  Section  73, 
U.  S.  C.  A. 


STATEMENT  OF  THE  CASE 

The  appellant,  RICHARD  ROLAND  HAUGEN, 
was  charged  by  indictment  containing  three  counts 
with  possessing,  publishing  and  uttering  counterfeit 
meal  tickets  with  intent  to  defraud  the  Olympic 
Commissary  Company,  an  agent  of  the  United  States 
of  Am.erica,  in  violation  of  Title  18,  Section  73,  U. 
S.  C.  A.  It  was  further  charged  that  the  meal  tick- 
ets referred  to  were  spurious  forgeries  of  original 
meal  tickets  issued  by  the  Olympic  Commissary  Com- 
pany, a  corporation,  which  was  alleged  to  be  an 
agency  of  the  United  States  of  America,  charged  with 
the  duty  of  furnishing  meals  to  workmen  employed 
upon  a  defense  project  being  conducted  by  the 
United  States  Army  Engineer  Corps  at  Hanford, 
Washington.  (This  is  the  project  where  the  atomic 
bomb  was  manufactured.) 

The  case  was  tried  before  the  court,  sitting  with- 
out a  jury.  The  evidence  introduced  by  the  govern- 
ment, and  undisputed  by  the  defendant,  demon- 
strated : 

1.  That  the  United  States  Army  Engineers  insti- 
tuted the  construction  of  a  vast  manufacturing  pro- 
ject in  the  south  central  portion  of  the  State  of  Wash- 
ington, following  condemnation  of  approximately 
400,000  acres  of  land  to  be  used  for  this  purpose; 

2.  That  in  carrying  out  this  project,  they  enlisted 
the  assistance  of  two  agents: 


(a)  The  E.  I.  duPont  de  Nemours  Company,  a 
corporation, 

(b)  The  Olympic  Commissary  Company,  a  cor- 
poration. 

Evidence  was  introduced  to  show  that  the  du Pont 
Company,  as  it  will  be  referred  to  herein,  received  a 
fixed  fee  of  $1.00  for  constructing  all  of  the  manu- 
facturing plants  and  buildings  and  installing  all  of 
the  equipment  necessary  for  the  work  to  be  carried 
on,  known  as  the  Hanford  Engineers  Project;  that 
the  United  States  Government  supplied  all  of  the 
money  constituting  the  cost  and  expense  of  con- 
struction and  operation  of  this  project;  that  the 
United  States  Army  Engineers,  under  the  terms  of 
their  agency  contract  with  the  duPont  Company 
and  the  Olympic  Commissary  Company,  supervised 
all  of  the  purchases  made  by  each  of  its  agents,  sup- 
ervised the  inspection  of  all  property  and  equipment 
purchased  by  ey.ch  of  its  agents,  and  kept  and  main- 
tained a  revolving  fund  in  banks,  subject  to  check 
withdrawals  by  the  duPont  Company,  from  which 
fundo  ail  of  the  costs  and  expenses  of  construction 
of  the  plants  referred  to  v;ere  defrayed.  (T.  of  R. 
101-128,  130,  135,  139,  166-172.)  Exhibits  Q.  (T. 
of  R.  192);  R  (T.  of  R.  255);  S  (T.  of  R.  260); 
T  (T.  of  R.  268). 

The  trial  judge  fully  recognized  that  the  duPont 
Company    and    the    Olympic    Commissary    Company 
were  mere  agents  of  the  United  States  in  the  coij 
struction,  development  and  maintenance  of  chemical 
and  manufacturing  plants  on  the  Hanfoi'd  Projeei. 


(T.  of  R.  179,  180,  181.)  Neither  the  appellant  nor 
anyone  in  his  behalf  has  contended  to  the  contrary. 
Neither  of  the  agencies  had  any  of  the  powers  of  an 
independent  contractor,  as  was  aptly  pointed  out  in 
the  testimony  by  Lt.  Col.  Ralph  G.  Cornell.  (T.  of  R. 
139-166.)  The  United  States  Government  not  only 
paid  for  the  entire  cost  of  construction  and  operation, 
item  by  item,  as  expended  by  the  duPont  Company 
and  Olympic  Commissary  Company,  but  supervised, 
controlled  and  inspected  every  phase  of  the  work  and 
every  article  of  merchandise  that  was  purchased  for 
the  construction  and  operation  of  the  project.  Title 
to  all  purchases  made  on  the  project  by  these  agents, 
vested  in  the  United  States  immediately  upon  de- 
livery.  (T.  of  R.  116,  117,  257.) 

On  June  14,  1944,  the  defendant  and  government, 
having  waived  jury  trial,  the  cause  came  on  for  hear- 
ing before  the  Honorable  Lewis  B.  Schwellenbach, 
Judge.  R.  Max  Etter,  Assistant  United  States  At- 
torney, represented  the  Government.  He  made  a 
very  thorough  and  extended  opening  statement,  point- 
ing out  the  various  elements  of  proof  which  the  Gov- 
ernment would  present,  at  the  conclusion  of  which  de- 
fendant's counsel  moved  for  a  dismissal  upon  the 
matters  stated  in  the  opening  statement,  and,  to 
quote  him,  "and  for  the  further  and  additional  reason 
that  the  indictment  or  any  counts  thereof  do  not 
state  facts  sufficient  to  constitute  a  crime."  (T.  of 
R.  54.)  The  trial  judge  denied  the  motion  for  dis- 
missal on  the  opening  statement,  but  considered  the 
oral  demurrer  of  the  defendant's  counsel  to  the  in- 


dictment  as  well  taken  and  entered  an  order  sus- 
taining such  oral  demurrer,  holding  that  the  indict- 
ment did  not  state  facts  sufficient  to  charge  a  crime 
in  any  of  its  counts. 

Thereafter  a  second  indictment  was  returned  by 
the  Grand  Jury  against  the  defendant,  charging  the 
same  offenses  which  had  been  alleged  in  the  three 
counts  of  the  original  indictment  but  alleging  with  a 
higher  degree  of  strictness  the  facts  upon  which  the 
violations  were  predicated.  This  cause  then  came  on 
for  hearing  before  the  court  sitting  without  a  jury, 
the  defendant  and  the  government  again  having 
v/aived  trial  by  jury.  At  this  trial,  Major  R.  F.  Ebbs 
testified  for  the  Government  respecting  portions  of 
the  contract  entered  into  between  the  United  States  of 
America  and  the  E.  I.  duPont  de  Nemours  Company, 
by  the  terms  of  which  the  latter  corporation  became 
the  agent  of  the  government  for  the  construction  of 
the  Hanford  Project.  He  testified  that  the  contract 
was  secret  under  Order  of  the  Department  of  War 
(T.  of  R.  103,  104)  and  that  it  could  not  bo  produced 
in  court  or  made  public  property  in  any  sense,  or  its 
entire  contents  revealed  even  to  the  Judge  of  the 
Court  or  other  public  officials  (T.  of  R.  105).  He 
likewise  testified  in  similar  fashion  concerning  the 
contract  between  the  duPont  Company  and  the 
Olympic  Commissary  Company,  by  the  terms  of 
which  the  latter  corporation  became  an  agent  of 
the  government  for  the  performance  of  certain  func- 
tions at  the  Hanford  Project,  one  of  which  was  the 
furnishing  of  meals  for  the  vast  army  of  workmen 
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who  were  recruited  throughout  the  country  and  em- 
ployed at  that  place  (T.  of  R.  105-130).  The  matter 
of  the  defendant  having  secured  the  counterfeit  meal 
tickets  from  a  printer  in  Tacoma,  the  selling  of  them 
by  him  to  certain  employees  on  the  Hanford  Project, 
the  possession  of  966  spurious  meal  tickets  by  him 
in  his  hotel  room  at  Yakima  at  the  time  of  his  arrest, 
were  all  detailed  without  contradiction  by  the  defend- 
ant, personally,  or  through  any  witness  (T.  of  R.  69, 
72,  76,  78,  84,  94-101,  167). 

The  Court  took  the  entire  case  under  advisement 
instead  of  rendering  an  immediate  opinion  following 
completion  of  testimony  and  argument.  In  his  mem- 
orandum opinion  (T.  of  R.  9),  58  Fed.  Supp.  436,  the 
Court  held  that  the  army  officer  had  a  right  to  re- 
fuse to  disclose  confidential  information  and  that  be- 
cause of  the  war  emergency  and  stress  of  the  times,, 
the  government  had  a  right  to  offer  secondary  evi- 
dence of  the  pertinent  portions  of  the  contract  exist- 
ing betw^een  the  United  States  of  America,  the  du- 
Pont  Company  and  the  Olympic  Commissary  Com- 
pany, but  the  Court,  discrediting  the  testimony  of 
Major  Ebbs  that  he  had  a  certified  copy  of  the  con- 
tract in  his  office  as  Area  Engineer  of  the  Hanford 
Project  and  was  testifying  from  that  certified  copy 
rather  than  from  the  original,  v/hich  the  witness 
stated  he  had  never  seen,  ruled  that  the  government 
had  not  presented  the  best  secondary  evidence  avail- 
able and  held  that  the  duty  had  devolved  upon  the 
government  to  furnish  the  best  secondary  evidence 
available  under  the  circumstances,  which  would  have 


been  the  oral  testimony  of  a  trained  lawyer  or  legal 
officer  of  the  Army  who  had  read  and  was  familiar 
with  the  oHginal  contract  between  the  United  States 
and  the  duPont  Company  for  construction  of  the 
Hanford  Project.  From  this  the  Court  concluded  that 
he  should  have  sustained  objection  to  the  introduction 
of  Major  Ebb's  testimony;  that  he  should  in  deciding 
the  guilt  or  innocence  of  the  defendant,  discredit  the 
Major's  testimony,  and  thus  was  forced  to  the  con- 
clusion that  the  government  had  failed  to  sustain 
the  burden  that  the  Olympic  Commissary  Company 
was  an  agency  of  the  United  States.  (T.  of  R.  9). 

Immediately  upon  filing  of  this  opinion,  the  United 
States  Attorney  served  and  filed  a  motion  for  an 
order  permitting  the  reopening  of  the  cause  for  the 
purpose  of  supplying  that  type  of  secondary  evidence 
relating  to  the  agency  contracts  between  the  Olympic 
Commissary  Company,  the  duPont  Company  and  the 
United  States  of  America,  which  the  Court  in  its 
rather  technical  ruling  had  held  to  be  absent  in 
Major  Ebb's  testimony.  This  motion  was  granted, 
an  order  permitting  the  reopening  of  the  cause  for 
the  purpose  stated  was  entered  (T.  of  R.  23,  24)  and 
hearing  vv-as  had  at  v/hich  Lt.  Col.  Ralph  G.  Cornell 
testified  (T.  of  R.  139.)  This  witness  testified  ho 
was  legal  advisor  to  the  Chief  Engineer  of  the  United 
States  Army  at  ¥/ashington,  D.  C. ;  that  his  particu- 
lar specialty  was  contracts,  claim  matters  and  gen 
eral  legal  problems;  that  he  held  the  commission  of 
Lieutenant  Colonel  in  the  United  States  Army;  that 
he  had  charge  of  the  negotiatioins  of  the  Hanford 
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Project  contract  between  the  United  States  Army  and 
E.  I.  duPont  de  Nemours  Company,  and  that  he  had 
charge  of  the  drafting  of  the  original  contract  and 
was  familiar  with  its  terms.  He  then  delineated  its 
terms  insofar  as  they  related  to  the  relationship  of 
the  agency  existing  between  the  United  States  Army, 
the  duPont  Company  and  the  Olympic  Commissary 
Company,  (T.  of  R.  141-166.)  With  this  evidence 
before  the  Court,  a  finding  of  guilt  was  immediately 
entered  and  the  defendant  was  sentenced  and  ad- 
judged guilty.  Following  entry  of  judgment  and 
sentence,  this  appeal  was  taken. 
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APPELLANT'S  ASSIGNMENT  OF  ERROR 

The  assignments  of  error  on  appeal  may  be  re- 
solved as  follows: 

1.  The  Court  erred  in  permitting  the  trial  upon 
the  second  indictment  returned  by  the  Grand  Jury 
against  the  defendant,  for  the  reason  that  jeopardy 
had  attached  to  the  original  hearing  when  the  de- 
fendant's counsel  moved  for  dismissal  on  the  opening 
statement  and  proposed  oral  demurrer  to  the  indict- 
ment. 

2.  The  court  erred  in  admitting  testimony  of  a 
secondary  character  relating  to  the  contract  of  agen- 
cy existing  between  the  United  States  of  America 
and  E„  L  duPont  de  Nemours  Company,  and  the  du- 
Pont  Company  and  the  Olympic  Commissary  Com- 
pany, without  requiring  the  production  of  such  con- 
tracts in  their  original  form. 

3.  The  court  erred  in  entering  an  order  permit- 
ting reopening  of  the  cause  in  the  taking  of  testimony 
of  Lt.  Col.  Cornell  after  the  court  had  filed  a  memor- 
andum decision  holding  that  the  cause  must  be  dis- 
missed. 

4.  That  the  proof  submitted  by  the  government 
was  not  sufficient  to  show  that  the  defendant,  by  hi> 
act  of  possessing  and  uttering  counterfeit  Olympic 
Commissary  Company  meal  tickets,  intended  to  do- 
(raud  the  United  States. 
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ARGUMENT 

I.  Discussion  of  Appellant's  First  Assignment  of 
of  Error,  viz.,  That  He  Had  Been  Twice  Placed 
in  Jeopardy. 

Jeopardy  did  not  attach  at  the  original  hearing 
for  the  reason  that  the  indictment  was  insufficient 
to  charge  a  crime  and  was  so  contended  by  defend- 
ant's counsel  and  so  held  by  the  court.  One  of  the 
essential  elements  to  a  claim  of  former  jeopardy  is 
that  the  defendant  is  being  tried  in  a  court  of  comi- 
petent  jurisdiction  upon  a  valid  indictment  or  com- 
plaint and  that  a  witness  had  been  called  and  sworn 
to  testify. 

No  point  is  here  urged  upon  the  technical  ground 
that  no  witness  had  yet  been  called  when  defendant's 
counsel  interposed  his  oral  demurrer  to  the  indict- 
ment, though  that  claim  could  with  justification  be 
made  under  the  federal  system  where  the  common 
law  rule  obtains.  Here  the  government  contends  that 
since  the  indictment  was  invalid,  jeopardy  did  not 
attach.  This  rule  is  fundamental  in  criminal  law.  The 
following  cases  so  held: 

United  States  v.  Agresti,  39  Fed  Supp.  16,  130  F. 
(2d)  152; 

Wolkoff  v.  United  States,  84  F.  (2d)  17; 

Amire  v.  Tines,  131  F.  (2d)  827. 

United  States  v.  Jones,  31  Fed.  725. 
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No  rule  of  procedure  permits  a  defendant  to  wait 
until  a  trial  starts  to  interpose  his  demurrer  challeng- 
ing the  validity  of  an  indictment,  securing  a  success- 
ful ruling  thereof,  and  blocking  further  prosecution 
upon  a  valid  indictment  upon  a  plea  of  former  jeop- 
ardy. The  two  claims  are  wholly  illogical  and  incon- 
sistent and  lead  to  a  conclusion  which  is  nothing  more 
than  a  legal  absurdity.  There  can  be  no  jeopardy 
without  a  valid  charge.  No  defendant  can  claim  an 
invalid  charge,  and  after  being  successful  in  such 
claim,  set  up  jeopardy  on  the  theory  that  the  charge 
which  he  claimed  was  invalid  has  suddenly  for  his 
purposes  become  valid. 

II.  Discussion  of  Appellant's  Second  Assignment  of 
Error,  viz..  That  Secondary  Evidence  of  the 
Agency  Contracts  Between  the  United  States, 
the  duPont  Company  and  Olympic  Commissary 
Company  was  Inadmissible. 

The  court  will  now  take  judicial  notice  of  the  fact 
that  the  atomic  bomb  was  developed  and  manufac- 
tured on  the  Hanford  Project  and  used  in  warfare 
under  the  most  stringent  veil  of  secrecy  so  far  reveal- 
ed in  military  history.  In  order  to  accomplish  this  end 
it  was  necessary  that  no  phase  of  the  work  at  Han- 
ford become  public  property  either  through  public 
court  records  or  otherwise.  The  Second  War  Powers 
Act  which  gave  the  President  and  the  Secretary  of 
War  under  the  President  authority  to  do  all  the 
things  necessary  to  defend  the  nation  and  wage  v/ar, 
provided  in  its  applicable  portion  as  follows: 
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"The  President  shall  not  publish  or  disclose  any 
information  obtained  under  this  Paragraph 
which  the  President  deems  confidential  or  with 
I'eference  to  which  a  request  for  confidential 
treatment  is  made  by  the  person  furnishing  such 
information,  unless  the  President  determines  that 
the  withholding  thereof  is  contrary  to  the  interest 
of  the  national  defense  and  security;  and  anyone 
violating  this  provision  shall  be  guilty  of  a  felony, 
and  upon  conviction  thereof  shall  be  fined  not  ex- 
ceeding $1000  or  be  imprisoned  not  exceeding  two 
years  or  both."  (Title  50,  Sections  632,  633  (4) 
U.  S.  C.  A.) 

An  Army  regulation,  which  has  the  force  of  law  as 
held  in  United  States  v.  Johnson,  316  U.  S.  481,  pro- 
vides. Section  380-5,  Paragraph  5,  as  follows: 

"Secret  Material — Dockets,  information  or  ma- 
terial the  unauthorized  disclosure  of  which  would 
endanger  national  security,  cause  serious  injury 
to  the  interests  or  prestige  of  the  nation,  or  any 
government  activity  thereof,  or  would  be  of  great 
advantage  to  a  foreign  nation,  shall  be  classified 
secret." 

The  contracts  between  the  United  States  Army  and 
the  duPont  Company  and  the  Olympic  Commissary 
Company  were  respectively  classified  as  secret  and 
restrcited  (T.  of  R.  101-128,  139-166).  Therefore, 
these  contracts  could  not  be  offered  in  evidence.  Ac- 
cordingly, secondary  evidence  concerning  their  applic- 
able portions  to  the  issues  before  the  Court  became 
admissible.  That  this  is  the  rule  is  well  established. 

Wigmore  on  Evidence,  3rd  Ed.,  Sec.  2878 ; 
In  re  Grove,  180  Fed.  62.  C.  C.  A.  3; 
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Firth  Sterling  Steel  Company  v.  Bethlehem  Steel 
Company,  199  Fed.  353. 

The  trial  judge  collected  all  the  authorities  on  this 
question  in  his  very  excellent  opinion  in  the  above 
captioned  case,  to  be  found  at  58  Fed.  Supp.  436. 
The  government  has  no  quarrel  with  the  trial  court 
holding  with  strict  technical  exactness  that  the  certi- 
fied copy  of  the  prime  contract  in  possession  of  Major 
Ebbs  did  not,  under  the  Shop  Book  Rule  of  Evidence, 
Title  28,  Section  695,  U.S.C.A.,  constitute  a  proper 
basis  for  Major  Ebbs'  oral  interpretation  of  the  terms 
of  that  contract.  It  was  an  authenticated  copy  of  the 
original  contract,  possessed  by  Major  Ebbs,  in  th=? 
regular  course  of  business  under  the  authority  of  the 
highest  military  officer  in  the  government,  the  Secre- 
tary of  War.  The  writer's  personal  view  is  that 
Major  Ebbs'  testimony,  interpreting  this  authenti- 
cated copy  then  in  his  possession,  came  within  the 
Shop  Book  Rule  and  was  in  itself  a  competent  basis 
for  Major  Ebbs'  oral  testimony  (T.  of  R.  122).  How- 
ever, the  government  complied  with  Judge  Schwellen- 
bach's  ruling  on  the  i^oint  of  evidence,  though  its  at- 
torneys had  no  way  of  knowing  that  the  evidence  was 
objectionable  until  Judge  Schwellenbach's  opinion 
was  filed. 

III.  Discussion  of  Appellant's  Third  Assignment  of 
Error,  viz..  That  the  Court's  Memorandum  De- 
cision was  a  Final  Judgment  of  Dismissal. 
The  appellant  has  assigned  the  reopening  of  the 

cause  as  error. 
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Appellee^s  motion  to  reopen  the  cause,  for  the  purpose 
of  supplying  evidence  held  to  be  lacking  by  the  Court's 
opinion,  was  promptly  made,  at  a  time  when  the  Court 
was  not  in  session  and  before  judgment,  either  oral 
or  written,  had  been  entered  upon  the  memorandum 
opinion.  The  matter  of  reopening  a  criminal  case  for 
reception  of  further  evidence  before  the  entry  of 
judgment,  either  of  dismissal  or  guilt,  is  one  which 
lies  withoUJ  the  sound  discretion  of  the  Court.  Rules 
of  Criminal  Procedure  for  District  Courts  (Title  18, 
Section  688  U.  S.  C.  A.)  provides  that  a  judgment 
shall  be  imposed  by  the  court  if  there  be: 

(a)  A  plea  of  guilt 

(b)  A  verdict  of  guilty  by  the  jury,  or 

(c)  Finding  of  guilt  by  the  trial  court  wherf'  =i 

jury  is  waived. 

At  best,  the  Court's  memorandum  opinion  was 
merely  the  Court's  then  opinion  on  the  legal  questions 
raised  during  the  course  of  the  trial,  and  was  no- 
final.  Before  judgment  the  Court  could  have  amended 
or  modified  its  terms. 

People  V.  Grana,  36  Pac.  (2d)  375  (Calif.) ;  also  29 
Pac.  (2d)  461,  City  of  Norwich,  274  Fed.  374; 

Rogers  v.  Hill,  289  U.  S.  582,  page  587; 

McGhee  v.  Leitner,  41  Fed.  Supp.  674; 

Rothschild  and  Company  v.  Marshall,  44  F.   (2d) 
646,  page  548; 
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First  Natioyial  Bank  of  Graham  v.   Weitzel,  239 
Fed.  497; 

Lahman  v.  Burnes  National  Bank,  20  F.  (2d)  897, 
page  899. 

See  also:  Uhl  v.  Dalton  {C.QA.  9)  Filed  October 
25,  1945  (opinion  by  Justice  Mathews). 

IV.  Discussion  of  Appellant's  Fourth  Assignment  of 
Error,  viz..  That  the  Proof  Submitted  By  the 
Government  Was  Not  Sufficient  To  Show  that 
the  Defendant,  By  His  Act  of  Possessing  and 
Uttering  Counterfeit  Olympic  Commissary  Com- 
pany Meal  Tickets  Intended  to  Defraud  the 
United  States. 

The  statute  under  which  appellant  was  charged  in 
its  applicable  portion  recites  as  follows: 

"Whoever  shall  falsely  make,  alter,  forge,  or 
counterfeit,  or  cause  or  procure  to  be  falsely 
made,  altered,  forged,  or  counterfeited,  *  *  *  any 
deed,  power  of  attorney,  order  certificate,  receipt, 
contract,  or  other  writing,  for  the  purpose  of  ob- 
taining or  receiving,  or  of  enabeling  any  other 
person,  either  directly  or  indirectly,  to  obtain  or 
receive  from,  the  United  States,  or  any  of  their 
officers  or  agents,  any  sum  of  money ;  or  whoevei* 
shall  utter  or  publish  as  true,  or  cause  to  be 
uttered  or  published  as  true,  any  such  false, 
forged,  altered,  or  counterfeited  deed,  power  of 
attorney,  order,  certificate,  receipt,  contract,  oi' 
other  writing,  with  intent  to  defraud  the  Uniteci 
States,  knowing  the  same  to  be  false,  altered, 
forged,  or  counterfeited:  *  *  *  shall  Ih^  fiiicd 
*  *  *."  (Title  18,  Sec.  73,  U.S.C.A.) 

The  Court  found,  from  the  evidence  presented  Jdv 
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the  government,  that  the  Olympic  Commissary  Com- 
pany was  an  agent  of  the  United  States.  His  exact 
language  was: 

"Under  that  testimony  I  believe  that  the  Gov- 
ernment has  proved  that  the  Olympic  Commis- 
sary Company  was  an  agency  of  the  United 
States.  Agencies  of  the  United  States  are  neces- 
sarily limited  in  their  power  to  bind  the  United 
States.  1  doubt  v/hether  the  United  States  Govern- 
ment can  enter  into  a  general  agency  agreement 
and  give  to  any  individual  or  corporation  the 
same  broad  powers  as  an  agent  which  an  indi- 
vidual can,  but  the  courts  have  recognized  for  a 
long  time  it  is  possible  for  the  Government  to 
establish  individuals  c*:*  corporations  as  its  agent. 

Here  v/e  have  an  agency  agreement  with  the 
du  Pont  company,  v/hich  gave  to  the  du  Pont 
company  the  right,  subject  to  strict  supervisioii 
and  control,  and  to  tlie  further  I'estriction  of  ap- 
proval, before  such  subagency  could  be  created. 

Under  this  contract  a  revolving  fund  was  set 
up.  I  do  not  think  even  the  du  Pont  company  or 
the  Olympic  Commissary  Company  would  have 
the  broad  power  of  agency  under  the  du  Pont 
contract,  as  has  been  explained  to  us  by  the  wit- 
ness, or  the  Olympic  Commissary  Company  con- 
tract, to  bind  the  United  States  Government  for 
everything  (146)  that  they  might  try  to  do.  They 
certainly  have  the  power  to  bind  the  Government 
in  so  far  as  the  operation  of  this  business  is 
concerned,  and  in  so  far  as  the  funds  which  v/ere 
established  by  the  United  States  for  this  business 
by  the  original  contract  and  the  subcontract  are 
concerned."    (T.  of  R.  179-180) 

This  excerpt  from  the  Court's  oral  decision  at  the 
conclusion  of  the  case  is  set  forth  for  the  purpose  of 
emphasizing  the  careful  study  and  attention  which 
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the  trial  Judge  gave  to  this  very  important  phase  of 
the  case. 

Since  the  Olympic  Commissary  Company  was  an 
agency  of  the  United  States  for  the  construction  of  a 
military  plant  at  Hanford,  Washington,  any  fraud 
imposed  upon  it  comes  within  the  statute.  The  trial 
judge  was  most  consistent  in  his  reasoning  when  he 
said: 

"That  brings  us  to  the  next  question,  whether 
or  not  there  was  any  intent  upon  the  defendant's 
part  to  defraud  an  agency  of  the  United  States. 

Every  individual  is  presumed  to  know  the  con- 
sequences of  his  acts,  and  to  intend  to  do  those 
things  which  he  does  do.  There  can  be  no  doubt 
under  the  testimony  here  that  when  this  defend- 
ant had  these  commissary  tickets  printed  in  the 
form  they  were,  and  made  the  use  of  them  he  did, 
that  he  intended  to  defraud  somebody.  He  had  the 
intent  to  defraud. 

It  is  equally  clear  he  had  the  intention  of  de- 
frauding the  Olympic  Commissary  Company 
Now  that  is  the  intent  which  is  necessary.  It  is 
not  necessary  for  him  to  know  that  the  Olympic 
Commissary  Company  was  an  agency  of  the 
United  States.  The  Olympic  Commissary  Com- 
pany just  happened  to  be  an  agency  of  the  United 
States,  and  he  intended  to  defraud  this  concern, 
which  at  that  time  and  under  those  circumstances 
ivas  an  agency  of  the  United  States.  It  seems  to 
me  clear  he  did  it  with  the  intent,  the  clear  intent, 
to  defraud  this  agency  of  the  United  States,  and 
as  a  result  of  his  acts  he  did  defraud,  to  the  ex 
tent  that  the  tickets  were  passed,  and  he  was  de- 
frauding the  United  States."  (Italics  supplied) 
(T.  of  R.  181-182) 
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In  discussing  a  similar  prosecution  under  Sec.  72 
of  the  Act,  Judge  Moscowitz  of  the  Eastern  District 
of  New  York  stated: 

"It  is  the  defendant's  contention  that  he  had 
no  intention  of  defrauding  the  United  States  in 
forging  these  prescriptions  and  uttering  the  same. 
He  admits  that  the  prescriptions  were  filled  by  a 
druggist  and  that  he  received  the  narcotic  drugs. 
The  crime  is  complete.  The  law  infers  the  intent 
to  defraud  from  the  defendant's  acts."  (United 
States  V.  Hall,  58  Fed.  Supp.  773) 

He  then  cites  the  case  of  U.  S.  v.  Tynan,  6  F.  (2d) 
668  and  many  cases  cited  therein  and  concludes  his 
opinion  with  the  following  language : 

"The  defendant  will  not  be  permitted  to  testify 
that  he  did  not  intend  to  defraud  the  United 
States  when  his  admitted  acts  constituted  such  de- 
frauding." 

It  is  not  necessary,  however,  to  look  beyond  the  de- 
cisions of  this  Ninth  Circuit  Court  for  authority 
supporting  Judge  Schwellenbach's  obsei'vations  in  the 
instant  case.  In  Johnson  v.  Warden,  134  F.  (2d)  166, 
this  Court  stated: 

"We  entertain  no  doubt  that  a  forged  physi- 
cian's prescription  for  narcotics  falls  within  the 
meaning  of  the  phrase  "other  writing"  as  used  in 
that  statute.  It  v/as  said  in  Prussian  v.  United 
States,  282  U.  S.  675,  51  S.  Ct.  223,  75  L.  Ed.  610, 
that  the  words  "other  writing"  as  used  in  a  com- 
panion statute.  Sec.  29  of  the  Criminal  Code,  18 
U.S.C.A.  Sec.  73,  were  included  for  the  purpose 
of  extending  the  penal  provisions  of  the  statute 
to  all  writings  of  every  class  if  forged  for  the  pur- 
pose of  defrauding  the  United  States." 
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This  Court  also  held  in  the  same  opinion  that: 

"It  is  enough  that  the  unlawful  activity  be 
engaged  in  for  the  purpose  of  frustrating  the 
adininistration  of  a  statute,  or  that  it  tends  to 
impair  a  governmental  function." 

In  United  States  v.  Houghton,  14  Fed.  544,  the 
Court  used  the  follov^ing  language: 

"The  rule  here  is,  as  stated  by  the  best  authori- 
ties, that  if  a  man  intends  to  do  what  he  is  con- 
scious the  law,  Vv'hich  every  one  is  presumed  to 
know,  forbids,  there  need  not  be  any  other  evil 
intent  shown.  In  such  a  case  the  law  infers  the 
intent  to  defraud  from  the  act.  If  you  are  con- 
vinced that  the  defendant  knev/  the  false  char- 
acter of  the  payroll  when  he  transmitted  it  to  the 
government,  you  are  not  obliged  to  look  further 
than  that  to  find  a  fraudulent  intent  on  the  part 
of  the  defendant." 

In  the  same  connection  the  case  of  United  States  ex 
rel  Marcus  v.  Hess,  317  U.  S.  537  should  be  read.  This 
was  a  qui  tarn  or  informer  action  brought  in  the  name 
of  the  United  Stales  on  behalf  of  the  informer  who 
alleged  fraudulent  collusion  among  contractors  who 
were  performing  services  for  the  Public  Works  Ad- 
ministration and  who  specifically  were  charged  with 
defrauding  the  United  States  Government  by  collu- 
sive bidding  on  the  project  resulting  in  the  presenta- 
tion of  false  claims  to  the  United  States  Government. 
The  Supreme  Court  held  that  it  was  not  necessary 
to  prove  a  contractual  relationship  between  the  de- 
fendants and  the  Government,  it  having  been  proven 
that  the  defendants'  contracts  were  made  with  local 
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governmental  units,  rather  than  with  the  United 
States  Government,  though  evidence  shov/s  that  their 
pay  came  from  the  United  States.  Mr.  Justice  Black 
speaking  for  the  Court,  said: 

"The  government's  money  would  never  have 
been  placed  in  the  joint  fund  for  payment  to 
respondents  had  its  agents  known  the  bids  were 
collusive.  By  their  conduct,  the  respondents  thus 
caused  the  government  to  pay  claims  of  the  local 
sponsors  in  order  that  they  might  in  turn  pay 
respondents  under  contracts  found  to  have  been 
executed  as  the  result  of  the  fraudulent  bidding. 
This  fraud  did  not  spend  itself  with  the  execution 
of  the  contract.  Its  taint  entered  into  every 
swollen  estimate  which  was  the  basic  cause  for 
payment  of  every  dollar  paid  by  the  P.  W.  A. 
into  the  joint  fund  for  the  benefit  of  respondents. 
The  initial  fraudulent  action  and  every  step 
thereafter  taken  pressed  ever  to  the  ultimate  goal 
— payment  of  government  money  to  persons  who 
had  caused  it  to  be  defrauded." 

This  Court  also  held  that  the  same  rule  applied  in 
criminal  prosecutions  under  the  false  claim  statute, 
18  U.  S.  C.  A.,  Sec.  80,  the  opinion  using  the  follow- 
ing language  in  holding  that  the  rule  of  criminal  pro- 
cedure should  likewise  apply  to  qui  tarn  actions: 

"*  *  *  we  cannot  say  that  the  same  substantive 
language  has  one  meaning  if  criminal  prosecu- 
tions are  brought  by  public  officials  and  quite  a 
different  meaning  where  the  same  language  is 
invoked  by  an  informer." 

See  also  United  States  v.  Gonzales,  56  Fed.  Supp, 
995.  This  was  a  prosecution  under  Title  18  U.  S.  C. 
A..,  Sec.  80  charging  conspiracy  to  defraud  the  United 
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States  by  causing  false  claims  against  the  government 
to  be  presented.  The  claims  of  the  defendant  are  quite 
similar  to  those  made  by  appellant  in  his  brief.  His 
argument  is  summarized  by  the  Court  as  follows: 

''1.  The  defendant  was  employed  by  the  Ship- 
yard, a  private  corporation,  and  not  by  the 
Navy  Department  or  by  any  branch  or 
agency  of  the  United  States  Government. 

2.  No  money  was  paid  by  the  United  States 
Navy  Department  to  the  defendant  or  any 
of  his  fellow  conspirators. 

3.  No  claim  for  payment  was  ever  made  or 
presented,  or  caused  to  be  made  or  pre- 
sented, by  the  defendant  or  anyone  in  his 
behalf,  for  payment  or  approval,  to  any 
person  or  officer  in  the  civil,  military  or 
naval  service  of  the  United  States,  or  any 
department  thereof;  nor  was  any  false  or 
fraudulent   statement   or   entry   made    or 

'  caused  to  be  made  in  any  matter  within  the 

jurisdiction  of  any  department  or  agenc}' 
of  the  United  States." 

The  Court  in  denying  the  motion  to  quash  stated: 

'The  defendant  and  his  fellow  conspirators, 
according  to  the  allegations  of  the  indictment, 
conspired  to  set  in  motion  the  machinery  which 
would  eventually  result  in  the  presentation  of 
false  claims  to  the  Na^/y  Department." 

The  Gonzales  case,  supra,  is  closely  analogous  in 
fact  and  relationship  of  parties  to  the  instant  case, 
but  appellant's  contention  that  there  was  a  failure  of 
proof  to  show  knowledge  on  his  part  that  he  was 
defrauding  an  agency  of  the  United  States,  is  met 
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by  veiy  competent  evidence  touching  this  viewpoint, 
though  no  concession  is  here  made  by  appellee,  in  dis- 
cussing this  phase  of  the  case,  that  the  government 
was  burdened  with  the  responsibility  of  proving 
knowledge  on  the  part  of  the  defendant  that  the 
Olympic  Commissary  was  an  agency  of  the  United 
States.  This  question  is  fully  disposed  of  by  the 
reasoning  and  language  of  the  Johnson  and  Hall 
cases,  supra,  and  by  the  Statute,  Title  18,  Section  73. 

Exhibits  N.,  0.,  P.  were  photographs  that  are  not 
before  the  writer  of  this  brief,  having  been  trans- 
mitted in  original  form  to  the  Circuit  Court  of  Ap- 
peals, and  not  included  or  reproduced  in  any  manner 
in  the  transcript  of  record.  The  Assistant  United 
States  Attorney  who  tried  the  case  before  the  District 
Judge  offered  a  series  of  photographs  in  evidence.  He 
was  given  no  opportunity  to  identify  them  by  the 
F.  B.  I.  agent  who  was  a  witness  on  the  stand  at 
the  time  of  the  offer.  The  reason  for  this  was  the 
interruption  by  defendant's  counsel  who  suggested 
that  all  of  the  photographs  v/hich  Assistant  United 
States  Attorney  Erickson  had  before  him  in  Court 
and  which  he  was  about  to  identify  by  the  witness, 
be  offered  in  evidence  at  one  time.  This  is  clear  from 
the  colloquy  as  it  appears  in  the  record. 

"Mr.  Erickson:  I  hand  you  plaintiff's  idntifica- 
tion  **H",  (58)  and  ask  you  to  state  what  that 
is? 

A.  It  is  a  photograph  of  a  sign  which  appears  on 
the  Hanford  Reservation,  a  picture  of  the  sign. 

Mr.  Sandvig:    If  you  will  offer  them  all  in  evi- 
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dence,  my  objection  will  be  the  same  to  all  of 
them.    Offer  that  one. 

Mr.  Erickson,  I  offer  "H"  in  evidence.  What  are 
your  objections? 

Mr.  Sandvig:  The  witness  says  this  one  appears 
on  the  Hanford  Reservation.  That  is  what  I 
am  afraid  of,  Judge,  that  we  will  get  this  case 
where  we  are  trying  to  make  a  case  out  of 
nothing.  In  other  words,  who  put  it  there? 
Maybe  I  put  it  up  there.  Who  had  the  authority 
to  put  it  up? 

The  Court:  Let  me  see  the  rest  of  the  pictures. 
(Pictures  handed  to  the  Court) 

Mr.  Sandvig:  They  are  all  in  the  same  category. 

Mr.  Erickson :  They  purport  to  show  the  general 
character  of  the  property  there  inside  the  mess 
halls. 

Mr.  Sandvig:  If  I  put  them  up  there  and  I  did 
not  have  any  authority,  they  should  have  ar- 
rested me.    That  is  the  danger  in  this  case. 

The  Court:  I  will  sustain  the  objection  to  ''M", 
"L",  '^K",  "r\  and  "H",  and  admit  "N",  "0", 
and  'T",  and  allov/  an  exception.  (59) 

(Testimony  of  C.  E.  Piper.) 

(Photographs  admitted  in  evidence  as  plaintiff's 
exhibits  ^'N",  "0",  and  "P".)  (T.  of  R.  100- 
101) 

It  is  clear  that  the  only  objection  which  defendant's 
counsel  had  to  the  exhibits  related  to  the  authority  of 
whoever  might  have  placed  them  in  the  mess  hall  anJ 
about  the  Hanford  Project.  No  objection  was  heard 
then  that  the  identification  of  the  exhibits  v/as  incom- 
plete because  of  the  time  of  their  display  in  the  mess 
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hall.  No  opportunity  was  given  Government  counsel 
to  further  identify  these  exhibits  by  the  learned  trial 
judge,  and  certainly  the  language  of  defendant's 
counsel's  objection  conveyed  no  intimation  to  the 
learned  trial  judge  or  government  counsel  that  lack 
of  identification  as  to  time  of  display  in  the  mess  hall 
was  the  ground  of  the  objection.  It  comes  with  pooi' 
grace  now  for  defendant's  counsel  to  claim  that  the 
time  of  posting  of  the  pictures  represented  by  the 
exhibits  v/hich  were  received,  may  or  may  not  coincide 
Vv'ith  the  time  the  defendant  was  an  employee  of  the 
rianford  Project.  One  of  these  pictures  depicted  a 
large  sign  visible  to  all  workmen  sitting  in  the  mess 
hail  frequented  by  the  defendant  Haugen — Mess  Hal! 
No.  7 — "This  is  a  Federal  project.  Those  violating  the 
law  hereon  will  be  subject  to  federal  prosecution". 

The  very  secrecy  which  prevaded  the  atmosphere 
surrounding  the  Hanford  Atomic  Bomb  Project,  of 
v/hich  the  trial  judge  was  fully  aware,  he  having 
handled  all  of  the  condemnation  cases  involving  the 
taking  of  land  for  this  project,  demonstrated  it  to  be 
an  important  mxilitary  undertaking  under  the  conti'ol 
of  the  United  States  Army  Engineers.  See  Judge 
Schwellenbach's  remarks  during  the  trial. 

"*  *  *  I  put  the  title  through  myself  that  the 
real  estate  belongs  to  the  Government,  and  (70) 
the  buildings  constructed  thereon  must  necessarily 
belong  to  the  Government."   (T.  of  R.  Ill) 

The  presence  of  military  personnel  at  the  gates,  the 
extreme  caution  with  w^hich  every  person  entering 
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and  going  from  the  Project's  gates  was  inspected  and 
examined,  the  constant  mystery  as  to  what  type  of 
chemical  or  ammunition  would  be  manufactured  at 
the  project,  the  vastness  of  the  area  of  land  involved 
— some  400,000  acres  condemned  by  the  United  States 
of  America  and  dislodging  thousands  of  farmers  in 
the  area — the  enormous  army  of  men  and  women  who 
were  recruited  for  employment — some  47,000,  the 
constant  newspaper  references  to  the  Government's 
condemnation  cases  and  to  the  vastness  of  the  project 
itself,  were  all  factors  which  any  normal  American 
present  and  seeing  would,  of  necessity  understand  to 
be  the  external  evidences  of  a  gigantic  governmental 
operation  engaged  in  aiding  the  prosecution  of  the 
war.  These  matters,  however,  are  secondary  in  char- 
acter, and  are  not  of  essential  importance  in  deter- 
mining the  question  before  us.  As  stated  at  the  outset 
of  the  discussion  of  this  assignment  of  error,  the 
evidence  was  conclusive  and  without  dispute  that  the 
Olympic  Commissary  Company  was  an  agency  of  th' 
United  States  of  America;  that  the  defendant  know- 
ingly and  willfully  procured  counterfeit  meal  tickets 
for  the  purpose  of  defrauding  the  Olympic  Commis- 
sary Company.  This  made  the  crime  complete.  To 
repeat  the  words  of  Judge  Moscowitz  in  United  States 
V.  Hall,  supra: 

"The  defendant  will  not  be  permitted  to  testify 
that  he  did  not  intend  to  defraud  the  United 
States  when  his  admitted  acts  constituted  such 
defrauding." 
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CONCLUSION 

Summarizing  the  foregoing,  it  is  respectfully  sub- 
mitted that  appellee  has  met  the  contentions  of  the 
appellant  as  follows: 

I.  The  defendant  was  not  in  jeopardy  as  a  result 
of  the  first  hearing  for  the  reason  that  the  indictment 
in  the  first  hearing  was  claimed  to  be  invalid  by  the 
defendant's  counsel  and  found  to  be  invalid  by  the 
trial  court.  Jeopardy  is  premised  upon  a  valid  indict- 
ment or  charge. 

II.  Secondary  evidence  of  the  contracts  setting  up 
the  duPont  Company  and  the  Olympic  Commissary 
Company  as  agencies  of  the  United  States  of  America 
was  properly  admissible  for  the  reason  that  the  Presi- 
dent of  the  United  States,  under  the  authority  vested 
in  him  in  the  War  Powers  Act,  had  ordered  that  th-"= 
prime  contract  between  the  United  States  Anny  and 
the  duPont  Company  be  considered  secret  and  the 
Department  of  War  had  ordered  that  the  contract 
between  the  duPont  company  and  th  Olympic  Com- 
missary Company  be  considered  restricted.  This  was 
war  and  the  protection  and  very  existence  of  the  Na- 
tion was  involved.  Established  peace  time  rules  of 
evidence  must  give  way  to  the  emergencies  of  war  in 
>uch  times. 

III.  The  matter  of  reopening  the  case  following  the 
filing  of  the  Court's  memorandum  decision  and  before 
pronouncement  of  judgment  was  wholly  within  the 
discretion  of  the  trial  judge  and  this  discretion  was 
most  certainly  properly  exercised  in  this  case  for  the 
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I'eason  that  the  Court  had,  to  all  outward  appear- 
ances, approved  the  admissibility  of  the  testimony  of 
the  witness.  Major  Ebbs,  and  the  government's  coun- 
sel had  no  means  of  knowing  that  the  Court  would, 
later,  disapprove  it,  until  the  Court's  opinion  was 
filed.  As  the  trial  judge  pointed  out,  he  felt  it  his 
judicial  duty  to  permit  the  government  to  supply 
that  degree  of  secondary  evidence  which  his  opinion 
established  as  a  requirement  of  the  case.  (T.  of  R. 
178) 

IV.  The  argument  that  the  defendant  did  not  know 
he  was  defrauding  the  United  States  when  he  de- 
frauded the  Olympic  Commissary  Company  falls  in 
view  of  the  language  of  the  statute,  Sec.  73,  Title  18, 
which  makes  it  a  crime  to  defraud  an  agency  of  the 
United  States,  the  Olympic  Commissary  Company 
having  been  established,  without  dispute,  to  have  been 
an  agency  of  the  United  States  in  the  transactions 
under  inquiry. 

For  the  foregoing  reasons  appellee  respectfully  sub- 
mits that  the  judgment  of  the  District  Court  should 
be  affirmed  in  all  particulars. 


EDWARD  M.  CONNELLY 
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Title  18,  See.  88,  U.  S.  C.  A 7 


ASSIGNMENT  OF  ERROR  NO.  4 
Former  Jeopardy 

Without  waiving  the  other  errors  assigned,  we  de- 
vote this  brief  to  replying  only  to  that  portion  of  Ap- 
pellee's Brief  which  deals  with  the  question  of  former 
jeopardy  by  reason  of  the  opinion  of  the  Court  which 
found  the  evidence  was  insufficient  and  directed  the 
dismissal  of  the  case  against  the  appellant.  This  por- 
tion of  appellant's  brief  commences  on  page  13  and 
ends  near  the  top  of  page  15.  It  is  headed  as  follows : 

"III.  Discussion  of  Appellant's  Third  Assign- 
ment of  Error,  viz..  That  the  Court's 
Memorandum  Decision  was  a  Final 
Judgment  of  Dismissal." 

This  heading  is  misleading.  Appellant's  Assignment 
of  Error  therein  discussed  was  not  his  third  but  his 
fourth  assignment.  The  assignment  was  not  limited 
to  the  contention  that  the  Court's  Memorandum  De- 
cision was  a  Final  Judgment  of  Dismissal.  It  em- 
braced and  included  a  contention  that  the  Court  erred 
in  overruling  the  objection  to  the  introduction  of 
further  evidence,  after  his  written  opinion  finding 
for  the  defendant  on  the  insufficiency  of  the  evidence, 
and  that  in  doing  so  the  Court  placed  the  defendant 
in  double  jeopardy  in  violation  of  his  constitutional 
rights. 

The  assignment  of  error  which  appellee's  counsel 


discusses  under  his  own  heading,  wording  it  as  above, 
is  worded  on  pages  15  and  16  of  Appellant's  Brief 
as  follows : 

"Assignment  of  Error  No.  4 

"The  District  Court  erred  in  overruling  de- 
fendant's objection  to  the  introduction  of  fur- 
ther testimony  after  the  written  opinion  of  the 
Court  filed  December  22,  1944,  stating,  'The  ac- 
tion must  be  dismissed,'  as  follows:" 

This  is  followed  by  setting  out  that  portion  of  the 
record  wherein  Mr.  Sandvig,  appellee's  counsel  at 
the  trial,  clearly  raised  the  question  of  former  jeop- 
ardy by  reason  of  the  trial  which  terminated  in  the 
Court's  opinion  finding  that  the  action  must  be  dis- 
missed. 

None  of  the  cases  cited  in  Appellee's  Brief  meet  the 
contention  which  is  here  made.  None  of  them  deal 
with  the  constitutional  right  of  the  defendant  not  to 
be  placed  twice  in  jeopardy  for  the  same  offense.  This 
may  possibly  explain  counsel's  attempt  in  the  head- 
ing of  his  discussion  to  narrow  this  assignment  to  a 
mere  technical  contention,  which  ignores  the  broad 
constitutional  question  raised  by  the  actual  assign- 
ment made. 

A  mere  reference  to  the  authorities  cited  on  pages 
14  and  15  of  Appellee's  Brief  is  sufficient  to  show 
that  they  have  no  application  to  the  situation  pre- 
sented here. 


Title  18,  Section  688,  U.  S.  C.  A.,  and  the  Rules  of 
Criminal  Procedure  for  District  Courts  cited  as  au- 
thority for  "the  matter  of  reopening  a  criminal  case 
for  reception  of  further  evidence  before  the  entry 
of  judgment,  either  of  dismissal  or  guilt, '^  contained 
no  reference  to  such  reopening.  The  section  merely 
deals  with  the  power  of  the  Supreme  Court  to  pre- 
scribe rules  of  practice  and  procedure  with  respect 
to  proceedings  after  verdict  or  finding  of  guilt ;  and 
the  rules  which  follow  this  section  do  not  in  any  way 
refer  to  the  reopening  of  a  case  after  a  verdict  or 
finding,  or  to  the  introduction  of  evidence  after  such 
verdict  or  finding.  Even  had  they  done  so,  the  con- 
stitutionality of  such  rules  would  have  been  highly 
questionable  had  they  undertook  to  authorize  such 
a  procedure  after  a  verdict  or  finding  of  not  guilty. 

J'eople  V.  Grana,  36  Pac.  (2d)  375  (Calif.),  was  a 
case  where  the  defendant  was  found  guilty  by  the 
trial  court  at  the  conclusion  of  the  evidence.  It  mere- 
ly held  that  the  opinion  of  the  Court  did  not  control 
his  former  judgment  of  conviction.  There  was  no  find- 
ing by  the  trial  court  that  the  evidence  was  so  in- 
sufficient as  to  compel  a  dismissal,  nor  was  there  any 
reopening  of  the  case  for  the  introduction  of  further 
evidence  after  the  conclusion  of  the  trial.  The  sen- 
tence imposed  on  the  defendant  in  that  case,  more- 
over, was  reversed  on  other  grounds. 
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City  V.  Norwich,  274  Fed.  374,  was  an  admiralty 
case,  in  which  the  Court  had  filed  an  opinion  and  dis- 
missed the  case.  His  holding  that  he  had  a  right  to 
reopen  the  case  for  the  introduction  of  further  evi- 
dence involved  no  question  of  constitutional  right. 

Rogers  v.  Hill,  289  U.  S.  582,  merely  holds  that  the 
Circuit  Court  did  not  direct  a  dismissal  in  its  man- 
date which  reversed  an  interlocutory  order  for  an 
injunction. 

McGhee  v.  Leitner,  41  Fed.  Supp.  674,  holds  that 
where  a  final  decree  is  entered,  the  appeal  is  from 
that  and  not  from  the  Court's  opinion. 

Rothschild  and  Company  v.  Marchall,  44  F.  (2d) 
546,  is  merely  to  the  effect  that  a  decree  when  entered 
cannot  be  governed  by  an  opinion. 

First  National  Bank  of  Graham  v.  Weitzel,  239 
Fed.  497,  holds  that  an  opinion  cannot  take  the  place 
of  formal  findings  on  an  appeal  from  a  final  judg- 
ment. 

Lahman  v.  Burnes  National  Bank,  20  F.  (2d)  897, 
holds  that  a  judgment  for  a  party  cannot  be  reversed 
where  there  were  no  findings  of  fact  and  none  re- 
quested. The  following  statement  taken  from  the 
opinion  in  that  case,  p.  898,  is  authority  for  the  posi- 
tion taken  by  appellant  in  this  case : 
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"A  general  finding  in  favor  of  the  party  is 
treated  as  a  general  verdict." 

UJil  V.  Dalton,  151  F.  (2d)  502,  is  a  case  in  which  an 
appeal  was  sought  to  be  taken  from  an  opinion  of  the 
Court  in  which  the  Court  had  declared  that  neither 
party  was  entitled  to  judgment  and  ended  his  opin- 
ion with  the  words,  "It  is  so  ordered,"  as  Judge 
Mathews  properly  commented,  p.  503, 

"Thus,  instead  of  directing  the  entry  of  a  judg- 
ment, the  Court,  in  effect,  directed  that  no  judg- 
ment be  entered." 

None  of  the  cases  cited  by  appellee's  counsel  were 
criminal  cases  except  the  first,  a  California  case,  and 
that  did  not  involve  the  constitutional  question  of 
double  jeopardy. 

Our  contention  is  that  the  opinion  of  the  Court  was 
a  general  finding  of  not  guilty  by  a  reason  of  the  in- 
sufficiency of  the  evidence  presented  to  him  in  the 
course  of  a  trial.  His  finding  of  not  guilty  was  so 
strong  that  he  concluded  it  with  the  words,  "There- 
fore, the  action  must  be  dismissed."  His  finding  was 
the  equivalent  of  a  verdict  of  not  guilty. 

It  is  a  general  finding,  of  course,  but  the  law  does 
not  contemplate  that  formal  Findings  of  Fact  and 
Conclusions  of  Law  should  be  entered  by  the  Court 
in  the  trial  of  a  criminal  case,  nor  does  it  contemplate 
or  require  a  formal  judgment  to  give  efficacy  to  a 
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verdict  of  not  guilty,  or  to  a  finding  of  not  guilty.  It 
may  comport  more  with  the  dignity  of  a  Court  and 
with  the  proper  keeping  of  its  records  that  a  formal 
order  of  discharge  should  be  entered  when  a  jury 
finds  a  defendant  not  guilty,  or  when  a  court  finds 
him  not  guilty,  but  it  cannot  destroy  the  efficacy  of 
a  verdict  of  not  guilty,  or  a  finding  of  not  guilty,  if 
such  an  order  be  not  entered.  The  verdict  of  not 
guilty  by  a  jury  protects  the  defendant  from  another 
trial  for  the  same  oifense,  regardless  of  whether  or 
not  the  Court  follows  it  with  an  order  of  discharge,  or 
dismissal,  or  judgment. 

Our  Supreme  Court  passed  squarel}^  upon  this 
point  in  the  case  of  Ball  v.  United  States,  163  U.  S. 
662,  41  Law  Edition.  In  that  case  a  verdict  of  not 
guilty  was  rendered  on  Sunday,  and  an  order  of  dis- 
charge was  entered  on  Sunday  as  to  one  of  the  de- 
fendants. It  was  held  that  the  order  was  void  as  being 
entered  on  Sunday,  but  that  the  defendant  could  not 
again  be  tried.  The  Court  on  page  671  said : 

"As  to  the  defendant  who  had  been  acquitted 
by  the  verdict  duly  returned  and  received,  the 
court  could  take  no  other  action  than  to  order 
his  discharge.  The  verdict  of  acquittal  was  final, 
and  could  not  be  reviewed,  on  error  or  otherwise, 
without  putting  him  twice  in  jeopardy,  and  there- 
by violating  the  Constitution.  However  it  may 
be  in  England,  in  this  country  a  verdict  of  ac- 
quittal, although  not  followed  by  any  judgment, 
is  a  bar  to  a  subsequent  prosecution  for  the  same 
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offense.  United  States  v.  Ganges,  144  U.  S.  310 
(36 ;  446) ;  Com.  v.  Tuck,  20  Pick.  356,  365 ;  West 
V.  State,  22  N.  J.  L.  212,  231;  1  Lead.  Crim.  Cas. 
2d  ed.  532. 

*'For  these  reasons,  the  verdict  of  acquittal 
was  conclusive  in  favor  of  Millard  F.  Ball ;  and 
as  to  him  the  judgment  must  be  reversed,  and 
judgment  rendered  for  him  upon  his  plea  of 
former  acquittal." 

A  reading  of  the  trial  court's  oral  opinion  on  this 
point  in  this  case  shows  that  he  was  imder  the  mis- 
apprehension of  believing  that  it  was  necessary  even 
in  jury  cases  for  him  to  enter  an  order  when  the  jury 
returned  a  verdict  of  not  guilty,  and  that  the  only 
thing  lacking  so  far  as  his  finding  of  not  guilty  in 
his  former  opinion  was  concerned,  was  a  formal  order 
of  dismissal. 

In  this  connection  the  Court  said : 

"The  jury  returns  a  verdict  of  not  guilty.  That 
does  not  release  the  defendant.  I  have  to  sit  here 
and  say  that  the  defendant  is  released  and  his 
bond  discharged,  or  he  is  released  from  custody, 
and  the  Clerk  makes  an  entry  of  that  order. 

"In  some  more  formal  cases  it  might  be 
deemed  advisable  for  me  to  sign  an  order,  after 
the  jury  has  returned  a  verdict.  At  least  there 
must  be  some  action  on  the  Court's  part,  and  so 
that  here  when  I  said  it  must  be  dismissed,"  it 
seems  to  me  in  the  logic  of  the  situation  I  would 
construe  that  order  of  dismissal  on  the  facts  as 
I  outlined  them  at  the  time  I  wrote  the  opinion 
would  have  to  be  entered."  (Tr.  179) 

It  is  obvious  that  the  Court  in  this  ruling  had  more 
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regard  for  the  form  than  to  the  substance.  It  is  ob- 
vious also  that  he  was  mistaken  when  he  concluded 
that  it  was  necessary  for  him  to  make  an  order  of 
discharge  or  dismissal  upon  the  verdict  of  a  jury.  In 
so  far  as  the  constitutional  protection  of  defendant 
against  double  jeopardy  is  concerned,  whatever  may 
have  been  the  desirability  of  clearing  his  records  with 
respect  to  the  release  of  the  defendant  and  the  exon- 
eration of  his  bond  bail,  no  such  order  was  neces- 
sary. He  was  here  concerned  not  with  such  lesser 
technical  matters,  but  with  a  high  constitutional  right, 
with  which  the  defendant  is  clothed  when  the  verdict 
is  rendered  or  finding  made,  which  no  order  or  lack 
of  order  or  action  on  his  could  divest  from  the  de- 
fendant. 

In  People  v.  McGrath,  96  N.  E.  92,  the  defendant 
was  found  guilty  of  murder  in  the  second  degree  on 
an  indictment  charging  him  with  "guilty  of  murder 
in  the  first  degree."  His  counsel,  under  pressure  by 
the  court,  moved  to  set  the  verdict  aside.  Counsel 
then  tried  to  withdraw  this  motion,  but  the  court 
erroneously  refused  to  allow  him  to  do  so  and  granted 
the  motion  and  set  the  verdict  aside.  He  was  again 
brought  to  trial,  and  in  sustaining  his  objection  to 
being  placed  twice  in  jeopardy,  the  Court  on  pages 
95-96  said : 

"A  plea  of  autrefois  convict  under  the  third 
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subdivision  of  this  section  would  not  have  been 
strictly  appropriate  in  the  case  at  bar,  as  no 
judgment  had  been  rendered  on  the  first  verdict. 
The  guaranty  against  twofold  jeopardy,  how- 
ever, being  a  constitutional  right,  any  objection 
on  the  record  which  clearly  raises  that  issue  at 
the  outset  of  the  second  trial  is  sufficient  as  a  plea 
in  bar.  'The  doctrine  that  a  man  once  tried  and 
convicted,  or  acquitted  of  a  crime  on  a  valid  in- 
dictment by  a  court  of  competent  jurisdiction, 
cannot  be  tried  again  for  the  same  offense,  has 
its  foundation  in  the  principles  of  justice,  and 
is  a  very  ancient  doctrine  of  the  common  law.  It 
is  embodied  in  that  provision  of  the  Constitution 
of  our  state  (article  1,  sec.  6)  which  declares  that 
"no  person  shall  be  subject  to  be  twice  put  in 
jeopardy  for  the  same  offense."  In  the  applica- 
tion of  this  constitutional  principle,  it  is  well  set- 
tled that  an  acquittal  or  conviction  by  verdict  of 
a  jury,  although  not  followed  by  judgment  or 
sentence,  is  an  acquittal  or  conviction  which  pro- 
tects an  accused  person  against  another  trial, 
provided  there  was  a  competent  court  and  a  law- 
ful indictment,  or,  in  case  of  conviction,  so  long 
as  the  judgment  remains  unreversed.'  People  v. 
Cignarale,  110  N.  Y.  23,  30,  17  N.  E.  135,  142.  At 
common  law  a  judgment  was  not  necessary  to 
support  a  plea  of  autrefois  convict.  This  ap- 
pears from  the  statement  of  Sir  William  Black- 
stone  to  the  effect  that  the  plea  of  a  former  con- 
viction for  the  same  identical  crime  is  a  good 
plea  in  bar,  though  no  judgment  was  given  or 
perhaps  ever  will  be,  as  when  suspended  by  the 
benefit  of  clergv  or  some  other  cause.  4  Blackst. 
Com.  330." 

It  has  universally  been  held  that  the  finding  or  find- 
ings of  the  Court  in  a  case  tried  without  a  jury  is 
equivalent  to  and  has  the  same  effect  as  the  verdict 
of  a  jury. 
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Motter  V.  Wallace,  72  Fed.  Rep.  (2d)  678, 
680; 

McPherson  v.  Cement  Gun  Co.,  50  F.  (2d) 
889,  890. 

It  has  also  been  held  that  such  findings  may  be  gen- 
eral or  special,  and  where  a  general  finding  is  made 
it  too  has  the  same  effect  as  the  verdict  of  a  jury. 

In  Globe  Indemnittf  Co.  v.  Southern  Pac.  Co.,  30  F. 

(2d)  580,  the  Court  on  page  583  said :     ' 

''It  is  suggested  in  the  brief  of  defendant's 
counsel  that  the  District  Court  should  have  made 
special  findings.  This  was  unnecessary,  and  its 
general  finding  liad  the  effect  of  a  verdict  of  a 
jurv.  Vicksburg,  etc.,  Ry.  Co.  v.  Anderson-Tullv 
Co.',  256  U.  S.  408,  41  S.  Ct.  524,  65  L.  Ed.  1020; 
Compania  Transcontinental  de  Petroleo  v.  Mex- 
ican Gulf  Oil  Co.  (C.  C.  A.)  292  F.  846." 

In  O'Keefe  v.  Pearmn,  73  F.  (2d)  673,  the  Court 
on  page  676  said : 

"The  verdict  or  general  finding  of  the  District 
Court  in  favor  of  the  plaintiff  included  findings 
of  all  facts  essential  to  the  verdict,  including  one 
to  the  eft'ect  that  the  defendant  was  the  real  own- 
er of  the  stock,  if  there  was  evidence  from  which 
such  finding  could  be  made.  Allen  v.  Merrimack 
County  Odd  Fellows,'  Mut.  Relief  Association, 
72  N.  H.  525.  527,  57  A.  922." 

Meyer  v.  Everett  Pulp  d-  Paper  Co.,  193  F. 
857,  863 ; 

United  States  v.  Feather  River  Lumber  Co., 
23  F.  (2d)  936,  939. 
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In  criminal  cases,  no  provision  is  made  in  the  law 
for  special  findings  of  fact  and  conclusions  of  law, 
nor  need  they  be  separately  stated.  The  simple  issue 
is,  "guilty"  or  "not  guilty,"  and  the  determination 
is  always  a  general  finding  based  upon  the  sufficiency 
or  insufficiency  of  the  evidence  presented.   That  de- 
termination may  ))e  expressed  in  simple  words,  "T 
find  the  defendant  not  guilty,"  or  it  may  go  further 
and  give  strong  and  cogent  reasons  for  the  finding. 
It  may  analyze  the  evidence  and  demonstrate  its  legal 
insufficiency  to  convict,  as  the  Court  did  in  this  case, 
and  it  may  conclude  with  the  strong  words :  ' '  There- 
fore, the  action  must  be  dismissed."   But  whatever 
its  wording,  if  it  be  a  determination  by  the  court, 
after  the  submission  of  the  case  to  him,  that  the  de- 
fendant cannot  be  found  guilty,  then  it  is  a  finding 
of  not  guilty,  and  the  defendant  cannot  be  tried  again 
for  the  same  offense. 

To  reopen  the  defendant's  case  for  the  introduction 
of  further  evidence  after  such  a  finding  has  been 
made,  is  to  try  him  again,  with  the  added  disadvan- 
tage that  the  court  can  consider  not  only  the  new 
evidence  presented  against  him,  but  that  which  was 
introduced  in  the  former  trial. 

The  action  of  the  Court  in  permitting  the  case  to 
be  reopened  and  further  evidence  to  be  introduced 
demonstrates  that  he  was  fully  convinced  that  the 
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evidence  offered  at  the  first  trial  was  insufficient  to 
convict.  Having  reached  that  determination  after 
the  conclusion  of  the  Government's  evidence  and  after 
the  formal  submission  of  the  case  to  him  by  both  sides 
and  having  announced  it  in  writing — in  other  words, 
liaving  found  the  defendant  not  guilty — he  cannot 
again  subject  him  to  the  jeopardy  of  a  conviction  in 
another  hearing. 

The  constitutional  guarantee  against  double  jeop- 
ardy applies  equally  to  trials  by  Courts,  as  to  trials 
by  jury,  and  its  application  is  governed  by  the  same 
principles.   It  has  been  so  held. 

In  Rosser  v.  C ommonweaUh ,  167  S.  E.  257  (Va.), 
a  nolle  prosequi  was  entered  after  a  trial  had  com- 
menced before  a  judge.  Defendant  was  again  in- 
dicted, and  was  convicted,  his  plea  of  former  jeop- 
ardy having  been  stricken  by  the  trial  court.  In  re- 
versing this  ruling,  the  Supreme  Court  of  Appeals 
of  Virginia  on  page  259,  said : 

"It  is  a  settled  law,  everywhere,  that  jeopardy 
means  the  danger  of  conviction.  In  so  far  as  the 
accused  is  concerned,  this  danger  exists  and  is 
just  as  real  when  he  is  being  tried  by  the  court 
without  a  jury  as  it  is  when  he  is  being  tried  by 
a  jury.  We  perceive  no  difference.  Especially 
is  this  true  in  the  case  at  bar,  as  the  trial  before 
the  court  had  progressed  to  the  extent  that  the 
commonwealth  had  introduced  the  testimony  of 
some  or  all  of  its  witnesses.  A  trial  by  a  court 
without  a  jury  affords  the  same  protection  to  the 
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accused  to  plead  it  in  bar  upon  a  second  trial 
for  the  same  offense  as  is  afforded  by  a  trial  by  a 
jury.  In  a  trial  before  a  court  without  a  jury, 
the  danger  of  conviction  or  jeopardy  of  an  ac- 
cused begins  when  the  trial  has  reached  the  stage 
where  the  connnonwealth  begins  to  introduce  its 
testimony.  That  stage  in  such  a  trial  is  equiva- 
lent to  the  s^vearing  of  the  jury  when  the  accused 
is  ti'icd  by  jury. 

' '  The  Constitution  empowering  the  court  to  try 
a  criminal  case  without  the  intervention  of  a 
jury  does  not  deprive  the  accused  of  any  protec- 
tion he  would  have  had  if  tried  by  jury.  He 
simply  waives  the  jury  trial ;  nothing  else. 

"It  was  certainly  not  intended  that  in  a  trial 
before  a  court  without  a  jury,  the  commonwealth, 
after  introducing  its  evidence  and  finding  it  had 
failed  to  make  a  case  against  the  accused,  would 
be  permitted  to  nolle  prosequi  the  indictment 
and  be  entitled  to  subject  the  accused  to  another 
trial  for  the  same  off'ense.  If  this  could  be  done, 
the  accused  would  be  liable  to  conviction  for  the 
same  offense,  in  successive  trials,  subject  only  to 
the  whim  of  the  attorney  for  the  commonwealth. 
This  would  violate  the  letter  and  spirit  of  the 
Constitution." 

Here  the  prosecuting  attorney  did  not  nolle  prose- 
qui the  case  because  of  insufficient  evidence.  He  went 
much  further.  He  completed  the  trial ;  he  rested  his 
case:  "Mr.  Erickson:  The  Government  will  rest." 
(Tr.  137)  He  submitted  a  brief  (Tr.  138).  He  in- 
vited and  received  a  finding  by  the  Court,  and  that 
finding  was  that  his  evidence  was  insufficient  to  con- 
vict. He  placed  the  defendant  in  jeopardy  until  that 
finding  was  made.    He  cannot  again  place  him  in 
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jeopardy  under  the  guise  of  a  motion  to  reopen  to 
introduce  further  testimony.  The  constitutional  guar- 
antee against  double  jeopardy  is  a  fundamental  right 
and  cannot  be  so  lightly  frittered  away. 

In  Corner o  v.  United  States,  48  F.  (2d)  69,  after 
a  jury  had  been  empaneled,  the  prosecuting  attorney 
asked  for  a  continuance  until  the  next  calendar  be- 
cause two  of  his  important  witnesses  who  were  under 
bond  to  appear  were  not  present.  The  Court  denied 
this  request,  and  after  a  short  continuance  discharged 
the  jury,  but  not  the  defendant.  In  sustaining  his 
plea  of  former  jeopardy,  this  Court  on  page  71  said: 

"The  fact  is  that,  when  the  district  attorney 
impaneled  the  jury  without  first  ascertaining 
whether  or  not  his  witnesses  were  present,  he 
took  a  chance.  While  their  absence  might  have 
justified  a  continuance  of  the  case  in  view  of  the 
fact  that  they  were  under  bond  to  appear  at  that 
time  and  ijlace,  the  question  presented  here  is 
entirely  different  from  that  involved  in  the  ex- 
ercise of  the  sound  discretion  of  the  trial  court 
in  granting  a  continuance  in  furtherance  of  jus- 
tice. The  situation  presented  is  simply  one  where 
the  district  attorney  entered  upon  the  trial  of 
the  case  without  sufficient  evidence  to  convict. 
This  does  not  take  the  case  out  of  the  rule  with 
reference  to  former  jeopardy.  There  is  no  dif- 
ference in  principle  between  a  discovery  by  the 
district  attorney  immediately  after  the  jury  was 
impaneled  that  his  evidence  was  insufficient  and 
a  discovery  after  he  had  called  some  or  all  of 
his  witnesses.  It  is  uniformly  held  that,  in  the 
absence  of  sufficient  evidence  to  convict,  the  dis- 
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trict  attorney  cannot  by  any  act  of  his  deprive 
the  defendant  of  the  benefit  of  the  constitutional 
provision  prohibiting  a  person  from  being  twice 
put  in  jeopardy  for  the  same  oifense." 

If  a  district  attorney  cannot  deprive  the  defend- 
ant of  his  constitutional  right  by  announcing  the  in- 
sufficiency of  the  evidence  before  the  conclusion  of 
the  trial,  a  fortiori  he  cannot  do  so  after  its  conclu- 
sion, either  by  announcing  it  himself,  or  having  the 
court  announce  it  when  the  case  has  been  submitted 
for  his  decision. 

In  Clawans  v.  Rives,  104  F.  (2d)  240,  where  a  de- 
fendant was  charged  with  disorderly  conduct,  and  a 
witness  was  examined  for  the  prosecution  before  a 
magistrate,  the  prosecutor  had  a  nolle  prosequi  en- 
tered, and  sought  to  convict  the  defendant  on  a  sec- 
ond information.    The  Court  on  page  242  said : 

"Attacking  the  validity  of  her  conviction  in 
Case  No.  2,  the  appellant  relies  upon  the  Fifth 
Amendment  to  the  United  States  Constitution 
providing  that  no  person  shall  be  subject  for  the 
same  offense  to  be  twice  put  in  jeoi)ardy  of  life 
or  limb.  Under  the  facts  stated  the  appellant 
was  put  in  jeopardy  in  Case  No.  1.  Jeopardy  at- 
taches in  a  case  without  a  jury  when  the  accused 
has  been  subjected  to  a  charge  and  the  court  has 
begun  to  hear  evidence." 

In  People  v.  Collins,  265  N.  Y.  S.  475,  a  defendant 
was  arrested  and  placed  on  trial  before  a  magistrate 
for  disorderly  conduct.  After  witnesses  had  testified. 
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the  magistrate  stated  that  he  had  observed  among 
the  papers  before  him  a  notation  that  the  defendant 
had  prior  convictions,  and  being  fearful  that  it  might 
influence  his  decision,  he  declared  a  mistrial.  ''The 
magistrate  neither  dismissed  the  case  nor  discharged 
the  relator,  but  instead  remanded  her  for  the  pur- 
pose of  a  retrial"  (p.  477).  Further,  the  Supreme 
Court  on  page  477  said : 

' '  It  is  clear  that  the  magistrate  did  not  intend 
to  discharge  the  prisoner,  for,  if  he  directed  that 
the  action  be  dismissed,  it  would  have  been  neces- 
sary to  discharge  the  relator.  The  court  stated 
that  it  was  his  desire  to  have  another  magistrate 
hear  the  case,  since  what  he  observed  'might  be 
of  a  prejudicial  nature  against  the  defendant.' 
To  this  counsel  for  relator  refused  to  consent, 
and  requested  that  the  court  continue  with  the 
trial." 

With  res]^eet  to  the  plea  of  former  jeopardy,  the 
(/ourt  said: 

"When  a  defendant  is  charged  with  disorderly 
conduct  under  section  722,  Penal  Law,  or  sec- 
tions 1458  and  1459  of  the  Consolidation  Act,  the 
magistrate  before  whom  the  trial  proceeds  has 
summary  jurisdiction  to  render  a  judgment  of 
acquittal  or  conviction.  Having  once  commenced 
the  trial  of  a  defendant  upon  such  a  charge,  and 
having  sworn  a  witness,  the  trial  could  terminate 
only  either  by  an  acquittal  or  by  a  judgment  of 
conviction." 

See  also : 
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People  V.  Goldfcirh,  152  App.  Div.  870,  874, 
138  N.  Y.  S.  62,  65,  affirmed  213  N.  Y.  664, 
107  N.  E.  1083. 

Ex  parte  Ulrich,  42  F.  587,  is  an  opinion  written  in 
1890  by  Judge  Philips  of  the  District  Court  of 
Missouri.  It  is  a  very  learned  opinion  and  discusses 
at  length  the  authorities  dealing  with  the  fundamen- 
tal right  of  the  citizen  not  to  be  placed  twice  in  jeop- 
ardy for  the  same  offense.  In  that  case  Judge  Philips 
released  on  habeas  corpus  a  defendant  who  had  been 
convicted  in  the  State  Court  against  his  plea  of  for- 
mer jeopardy.  At  the  first  trial,  a  jury  was  impaneled, 
and  the  trial  judge  discharging  the  jury  on  the_ground 
that  he,  the  Judge,  was  not  well  enough  to  proceed 
wdth  the  trial.  In  that  case  Judge  Philips  held,  and 
supported  his  holding  by  numerous  quotations  from 
the  Supreme  Court  of  the  United  States,  to  demon- 
strate that  the  protection  against  double  jeopardy 
does  not  spring  alone  from  constitutional  provisions, 
but  is  a  right  so  fundamental  that  it  is  regarded  as 
guaranteed  by  the  common  law  to  such  an  extent  that 
it  can  be  enforced  by  a  federal  court  under  the  pro- 
visions of  the  14th  amendment,  the  5th  amendment 
not  being  applicable  to  the  states.  On  page  590  quot- 
from  Mr.  Justice  Miller,  in  Ex  parte  Lange,  18  Wall. 
163,  he  said  : 

"If  there  is  anything  settled  in  the  jurispru- 
dence of  England  and  America,  it  is  that  no  man 


22 


can  be  twice  lawfully  punished  for  the  same  of- 
fense. *  *  *  The  principle  finds  expression  in 
more  than  one  form  in  the  maxims  of  the  com- 
mon law.  *  *  *  111  the  criminal  law  the  same 
principle,  more  directly  applicable,  *  *  *  is 
expressed  in  the  Latin,  'nemo  Ms  punitur  pro 
eodem  delicto/'  or,  as  Coke  has  it,  'nemo  debet 
his  puniri  pro  imo  delicto. '  *  *  *  The  common 
law  not  only  prohibited  a  second  punishment  for 
the  same  offense,  but  it  went  further,  and  forbid 
a  second  trial  for  the  same  offense,  whether  the 
accused  had  suffered  punishment  or  not,  and 
whether  in  the  former  trial  he  had  been  acquit- 
ted or  convicted." 

Can  a  right  so  fundamental  be  taken  away  from 
the  defendant  by  a  mere  technicality  ?  Can  it  be  said 
that  the  finding  of  the  Court,  after  the  conclusion  of 
the  evidence,  would  have  protected  the  defendant 
if  the  Judge  had  signed  an  order  of  dismissal  or  if 
the  clerk  had  himself  made  an  entry  in  the  Court's 
journal,  but  that  he  is  deprived  of  all  protection  if 
.such  purely  technical  and  ministerial  acts  were  not 
done. 

We  have  already  seen,  from  authorities  cited,  that 
the  finding  of  the  Court  is  equivalent  to  the  verdict 
of  the  jury  and  that  in  jury  cases,  no  order  or  judg- 
ment of  the  Court  is  necessary  after  the  verdict  to 
entitle  the  defendant  to  interpose  his  plea  of  former 
jeopardy.  We  have  also  seen  that  his  consent  to  be 
tried  by  a  judge  instead  of  a  jury  waives  none  of  his 
fundamental  rights.    When  he  is  tried  by  the  judge 


23 


and  the  judge  finds  that  he  is  not  guilty,  he  cannot 
again  be  tried  without  violating  his  constitutional 
rights. 

The  finding  of  the  court  of  ' '  not  guilty ' '  by  reason 
of  the  insufficiency  of  the  Government's  evidence  is 
contained  in  the  concluding  paragraph  of  his  opin- 
ion: 

''Since  the  plaintiff  has  failed  to  present  the 
best  evidence  available  to  it,  I  am  forced  to  con- 
clude that  I  should  have  sustained  the  objection 
to  the  introduction  of  such  testimony.  That 
being  true,  it  is  my  duty  now  to  disregard  it. 
Without  such  evidence,  plaintiff  has  failed  to 
sustain  its  burden  that  the  Olympic  Commissary 
was  an  agency  of  the  United  States  and  that  the 
counterfeiting  of  its  meal  tickets  was  calculated 
to  defraud  the  United  States."  (Tr.  18) 

"Therefore,  the  action  must  be  dismissed"  is  an 
inevitable  conclusion  from  the  finding  which  the 
Court  made  in  the  concluding  j^aragraph  of  his 
opinion. 

It  is  the  finding  which  constitutes  his  verdict,  and 
no  further  ministerial  act  on  his  part  or  the  part  of 
his  clerk  is  necessary  to  give  efficacy  and  force  to  the 
plea  of  the  defendant,  that  he  should  not  ever  again 
be  placed  in  jeopardy. 

No  justification  for  such  violation,  even  if  justifi- 
cation would  suffice,  is  presented  in  the  record  before 
the  Court.    The  only  ground  presented  by  the  dis- 
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trict  attorney  in  his  motion  to  reopen  the  trial  is  that 
he  thought  he  had  sufficient  evidence.  He  "took  his 
chance"  and  presented  insufficient  evidence.  He  ad- 
mitted in  his  motion  that  the  evidence  which  he  pre- 
sented on  the  second  hearing  was  readily  available, 
as  is  shown  by  the  following  excerpt  from  his  motion : 

"Plaintiff  further  respectfully  shows  to  the 
Court  that  the  matter  of  securing  a  member  of 
the  Judge  Advocate  General's  Department  of 
the  United  States  Army  Engineers,  who  is  famil- 
iar with  the  original  prime  contract  referred  to 
herein  and  in  the  Court's  Memorandum  De- 
cision, and  bringing  such  officer  to  Yakima  as  a 
witness  is  a  comparatively  simple  matter;  that 
the  ends  of  justice  would  best  be  served^  as  the 
present  lack  of  'best  evidence'  as  pointed  out  in 
the  Court 's  Memorandum  Decision,  may  be  sup- 
plied in  the  manner  requested  herein."  fTr.  19) 

If  the  procedure  followed  in  this  case  should  be 
sanctioned  by  the  blessing  of  this  Court,  no  defend- 
ant in  the  future  who  is  desirous  of  protecting  his 
constitutional  rights  or  to  a  fair  and  orderly  trial 
could  safely  waive  a  trial  by  jury.  He  would  subject 
himself  to  a  trial  at  which  the  district  attorney  could 
present  part  of  his  testimony,  or  all  of  it,  and  then 
ask  for  a  continuance  in  which  to  supply  the  missing 
links.  He  could  place  the  defendant  on  trial,  present 
all  of  his  testimony  and  after  the  Court  had  found 
it  insufficient,  ask  for  another  trial  to  present  other 
and  further  testimony.   If  he  could  do  this  once,  he 
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could  do  it  twice  and  so  on,  ad  infinitum.  He  could  try 
the  defendant  piecemeal  and  by  a  system  of  trial  and 
error,  regardless  of  constitutional  provisions.  Such 
a  procedure  is  shocking  to  all  sense  of  justice  and 
fairness.  There  must  be  an  end  to  litigation,  and 
litigation  in  a  criminal  case  ought  to  end  when  a  ver- 
dict of  "not  guilty"  is  rendered  or  when  a  finding  of 
"not  guilty"  is  made. 

Respectfidly  submitted, 

ROBERTSON  &  SMITH, 
By  DEI.  GARY  SMITH, 

^ttorneiisjjpr  Appellant^. 
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1942 

Apr.  9 — Petition  received  and  filed.  Taxpayer 
notified.     Fee  paid. 

Apr.  10 — Copy  of  petition  served  on  General  Coun- 
sel. 

May    11 — Answer  filed  by  General  Counsel. 

May  11 — Request  for  hearing,  in  Los  Angeles, 
Calif.,  led  by  General  Counsel. 

May  19 — Notice  issued  placing  proceeding  on  Los 
Angeles  calendar.  Service  of  answer  and 
request  made. 

1943 

Aug.  10 — Hearing  set  Sept.  20,  1943 — Los  Angeles, 
Calif. 


2  Commissioner  of  Internal  Revenue 

1943 

Sept.  23 — Hearing  had  before  Judge  Arnold  on  the 
merits.  Submitted.  Stipulation  of  facts 
filed.  Briefs  due  Nov.  8,  1943,  Reply 
Briefs  Nov.  29,  1943. 

Oct.  23 — Brief  filed  by  General  Counsel.  Served 
11/6/43. 

Nov.  5 — Brief  filed  by  taxpayer.  11/6/43  copy 
served  on  General  Counsel. 

Nov.  27— Reply  brief  filed  by  taxpayer.  11/27/43 
copy  served. 

1944 

June  27— Amended  stipulation  of  facts  filed  by  tax- 
payer. 

July  7 — Opinion  rendered,  Arnold  J.,  Div.  12. 
Decision  will  be  entered  mider  Rule  50. 
Copies  served. 

Aug.  4 — Computation  as  to  deficiency  filed  by 
General  Counsel. 

Aug.      8 — Hearing  set  8/30/44  on  settlement. 

Aug.    21 — Consent  to  settlement  filed  by  taxpayei*. 

Aug:  i  22^Decision  entered,  Arnold,  J.,  Div.  12. 

Nov.  9 — Stipulation  of  venue  filed  (Ninth  Cir- 
cuit).! 

Nov.     9— Petition    for    review    by    U.    S.    Circuit 

Court   of   Appeals,   Ninth   Circuit,   with 

J,!    i   ;       assignments    of    error    filed    by    General 

;;       .■:■::■    Counsel.     ' ' 

Nov.  24 — Proof  of  service  filed  by  General  Coun- 
sel. (Walter  Ames).  ;    .! 

Nov.  24r— Proof :  «>f  service  filed  by  Genera;!!  Counr 
sel  (Raymond  M.  Wansley^  CJ.jP.  A.). 
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1944 

Nov.  24 — Proof  of  service  filed  by  General  Counsel 
(Madeline  N.  Sharp). 

Dec.  13 — Certified  copy  of  order  from  Ninth  Cir- 
cuit extending  the  time  to  3/19/45  to  pre- 
pare and  deliver  the  record  filed. 

1945 

Feb.  28 — Certified  copy  of  order  from  Ninth  Cir- 
cuit extending  the  time  to  6/19/45  to  pre- 
pare and  deliver  the  record  filed. 

May  21 — Statement  of.  points  filed  by  General 
Counsel  with  jjroof  of  service  thereon. 

May  21 — Designation  of  portions  of  record  filed 
by  General  Counsel  vnth  proof  of  service 
thereon.  [1*] 


United  States  Board  of  Tax  Appeals 
Washington,  D.  C. 

Docket  No.  110477 

MADELEINE  N.  SHARP, 

Petitioner 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent 
PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 

*Page  numbering  appearing  at  top  of  page  of  original  certified 
Transcript  of  Record. 
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Commissioner  of  Internal  Revenue  in  his  Notice 
of  Deficiency,  Symbols  LArETrGTiSMS,  dated 
January  12,  1942,  and  as  a  basis  for  this  proceeding 
alleges  as  follows: 

1.  The  petitioner  is  an  individual  with  her  prin- 
cipal office  at  1425  Bank  of  America  Building,  San 
Diego,  California.  The  return  for  the  period  here 
involved  was  filed  with  the  Collector  for  the  Sixth 
District  of  California. 

2.  The  Notice  of  Deficiency  (a  copy  of  which  is 
attached  and  marked  Exhibit  A)  was  mailed  to  the 
petitioner  on  Januar}^  12,  1942.  [2] 

3.  The  taxes  in  controversy  are  Gift  Taxes  for 
the  calendar  year  1938  and  in  the  amount  of  $750.00. 

4.  The  determination  of  tax  set  forth  in  the  said 
Notice  of  Deficiency  is  based  upon  the  following 
errors : 

(a)  The  Commissioner  erred  in  disallowing  to 
the  petitioner  an  exclusion  of  $5,000.00  allowable 
under  Section  504  of  the  Revenue  Act  of  1932  with 
regard  to  a  gift  in  trust  of  a, value  of  $252,090.79 
made  by  the  petitioner  in  the  year  1938  and  returned 
by  her  upon  her  gift  tax  return  for  said  year. 

5.  The  facts  upon  which  the  petitioner  relies  as 
a  basis  for  this  proceeding  are  as  follows : 

(a)  The  said  gift  in  trust  was  a  gift  of  a  present 
interest,  and  the  beneficiary,  under  the  terms  of 
the  trust  instrument,  received  the  immediate  unre- 
stricted right  to  the  use  of,  and  the  possession  and 
enjoy emnt  of,  the  income  of  the  trust  property. 

Wherefore,  the  petitioner  prays  that  this  Board 
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may  hear  the  ])i'oceeding  and  redetermine  the  peti- 
tioner's gift  tax  liahility  for  the  calendar  year  1938. 
(Signed)     RAYMOND  M.  WANSLEY, 

Certified    Pnhlic   Accountant, 
Counsel  for  Petitioner.  [3] 

State  of  California 
County  of  San  Diego — ss. 

Madeleine  N.  Sharp  being  duly  sworn,  says  that 
she  is  the  petitioner  above  named;  that  she  has 
read  the  foregoing  petition,  or  had  the  same  read 
to  hei',  and  is  familiar  with  the  statements  contained 
therein,  and  that  the  statements  contained  therein 
are  true,  except  those  sated  to  be  upon  information 
and  belief,  and  those  she  believes  to  be  true. 
(Signed)  MADELEINE  NICHOLS 
SHARP 

Subscribed  and  sworn  to  before  me  this  6  day 
of  April  1942. 
[Notary  Seal] 

(Signed)     GORDON  GRAY 
Notary  Public  in  and  for  the  State  and  County 
aforesaid.  [4] 
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EXHIBIT  A 

Treasury  Depai*tment 

Internal  Revenue  Service 

Los  Angeles,  California 

January  12,  1942 
Office  of 

Internal  Revenue  Agent  in  Charge 
Los  Angeles  Division 

Madeleine  Nichols  Sharp, 

1425  Bank  of  America  Building, 

San  Diego,  California. 

Madam : 

You  are  advised  that  the  determination  of  your 
gift  tax  liability  for  the  calendar  year  1938  dis- 
closes a  deficiency  of  $750.00  as  shown  in  the  state- 
ment attached. 

In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  mentioned. 

Within  ninety  days  (not  counting  Sunday  or  a 
legal  holiday  in  the  District  of  Columbia  as  the 
ninetieth  day)  from  the  date  of  the  mailing  of  this 
letter,  you  may  file  a  petition  with  the  United  States 
Board  of  Tax  Appeals  for  a  redetermination  of  the 
deficiency. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California,  for  the  attention  of  the  Estate 
Tax  Division.  The  signing  and  filing  of  this  form 
will  expedite  the  closing  of  your  return  by  per- 
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luittiiiti-  an  early  assossiiuMit  of  tlio  deficiency  and 
will  prevent  the  aecnnuilation  of  interest,  since  the 
interest  period  terminates  thirty  days  after  filing- 
the  form,  or  on  the  date  assessment  is  made,  which- 
ever is  earlier. 

Respectfully, 

GUY  T.  HELVERING, 
Commissioner 
(Signed)     By  GEORGE  D.  MARTIN 

Internal  Revenue  Agent  in 
Charge 
Enclosures : 
Statement. 
Form  of  waiver.  [5] 

Donor :  Madeleine  Nichols  Sharp 
Calendar  year  1938 

STATEMENT 

Gift  tax  year  Liability  Assessed        Deficiency 

1938  $21,763.62        $21,013.62         $750.00 

In  making  this  determination  of  your  gift  tax 
liability,  careful  consideration  has  been  given  to 
your  protest  dated  November  15,  1941,  and  to  your 
brief  dated  January  3,  1942. 

A  copy  of  this  letter  and  statement  has  been 
mailed  to  your  representative,  Raymond  M.  Wans- 
ley.  Bank  of  America  Building,  San  Diego,  Cali- 
fornia, in  accordance  with  the  authority  contained 
in  the  power  of  attorney  executed  by  you. 
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ADJUSTMENTS  TO  NET  GIFTS 

Schedule  A  of  return —  Returned  Determined 

Total  gifts $250,000.00        $252,090.79 

Less :  total  exclusions  5,000.00  0.00 

Total  included  amount  of  gifts 245,000.00  252,090.79 

Specific  exemption 40,000.00  40,000.00 

Net  gifts  205,000.00  212,090.79 

EXPLANATION  OF  ADJUSTMENTS 

Schedule  A  of  return —                          Returned  Determined 
Accrued  interest  on  bonds  trans- 
ferred     $            0.00  $     2,090.79 

Exclusions  5,000.00  0.00 

The  accrued  interest  on  the  bonds  transferred  is 
included  as  it  is  considered  to  have  been  a  part  of 
the  gift. 

Under  the  terms  of  the  trust  instrument  to  which 
the  gifts  set  forth  on  the  donor's  gift  tax  return 
are  subject,  none  of  the  beneficiaries  received  the 
immediate  unrestricted  right  to  the  use  of,  or  the 
possession  and  enjoyment  of,  the  income  and/or 
corpus  of  the  trust  property  and  therefore  no  ex- 
clusions are  allowable  under  Section  504  of  the 
Revenue  Act  of  1932.  [6] 
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COMPUTATION  OF  ^PAX 

Returned  Determined 

Net  gifts  for  1938 $205,000.00  $212,090.79 

Tax  on  total  net  gifts     20,700.00  21,763.62 

Total  tax  payable  for  1938 20,700.00  21,763.62 

Amount  assessed  as  deficiency  pur- 
suant to  waiver  313.62 

Total  tax  assessed 21,013.62  21,013.62 

Deficiency  750.00 

[Endorsed] :    U.S.B.T.A.  Filed  Apr.  9,  1942.  [7] 


[Title  of  Board  and  Cause.] 

ANSWER 

Comes  Now  the  Commissioner  of  Internal  Rev- 
enue, by  his  attorney,  J.  P.  Wenchel,  Chief  Counsel, 
Bureau  of  Internal  Revenue,  and  for  answer  to  the 
petition  of  the  above-named  taxpayer,  admits  and 
denies  as  follows: 

1,  2  and  3.  Admits  the  allegations  contained  in 
paragraphs  1,  2  and  "3  of  the  petition. 

4  (a).  Denies  the  allegations  of  error  contained 
in  subdivision  (a)  of  paragraph  4  of  the  petition. 

5  (a).  Denies  the  allegations  contained  in  sub- 
division (a)  of  paragraph  5  of  the  petition. 

6.  Denies  each  and  every  allegation  contained  in 
the  petition  not  hereinbefore  specifically  admitted 
or  denied. 
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Wherefore,  it  is  prayed  that  the  determination 
of  the  Commissioner  be  approved. 

(Signed)     J.  P.  WENCHEL  ACB 
Chief  Counsel, 

Bureau  of  Internal  Revenue. 
Of  Counsel: 

ALVA  C.  BAIRD, 

Division  Counsel. 
FRANK  T.  HORNER, 
B.  M.  COON, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

[Endorsed] :  U.S.B.T.A.   Filed  May  11,  1942.  [8] 


[Title  of  Tax  Court  and  Cause.] 
;     r^  STIPULATION  OF  FACTS 

It  is  hei'eby  stipulated  by  and  between  Madeleine 
N.  Sharp  and  the  Commissioner  of  Internal  Rev- 
enue, by  their  respective  attorneys,  that  the  follow- 
ing facts  shall  be  taken  as  true,  provided,  however, 
that  this  stipulation  shall  be  without  prejudice  to 
the  right  of  either  party  to  introduce  other  and 
further  evidence  not  at  variance  with  the  facts 
herein  stipulated: 

i:  That  on  the  20th  day  of  September,  1938, 
Madeleine  N.  Shai^p  executed  an  agreement  between 
herself  as  donor  and/or  trustor  and  the  Title  Guar- 
anty and  Trust  Company  of  the  City  of  New  York, 
State  of  New  York,  as  trustee,  for  the  benefit  of 
Donald  Nichols  Sharp,  son  of  Madeleine  N.  Sharp, 
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a    ti'iie    and   currect    cojiv    of    wliicli    ai^rcoment    is 
attached  hereto  as  Exhibit  A. 

2.  That  on  the  same  date  said  Madeleine  N. 
Sharp  transferred  to  the  Title  Guaranty  and  Trust 
Tompany,  as  trustee,  under  said  agreement,  cash 
and  securities  having  a  fair  market  value  of 
$252,090.79.  [9] 

3.  That  Donald  Nichols  Sharp  was  bom  on 
September  9,  1922  and  wa?  sixteen  years  of  age  on 
September  20,  1938,  the  date  as  of  which  said 
agreement  was  executed. 

4.  That  the  present  value  of  the  right  to  receive 
the  income  from  the  said  trust  estate  established 
by  said  agreement  of  September  20,  1938  was  in 
excess  of  5,000.00  as  at  September  20,  1938. 

5.  That  the  Commissioner  of  Internal  Revenue 
in  his  letter  of  final  determination  addressed  to 
Madeleine  N.  Sharp,  has  sought  to  tax  the  total 
value  of  said  gift  in  trust  and  has  refused  to  allow^ 
an  exclusion  of  5,000.00  with  regard  to  said  gift 
upon  the  groimds  that  the  beneficiary  did  not 
receive  the  immediate  right  to  the  unrestricted  use,' 
possession  or  enjoyment  of  the  income  or  principal 
of  the  trust  estate  and  that  the  gift  is  considered 
to  be  a  gift  of  a  future  interest  against  which  no 
exclusion  is  allowable. 

RAYMOND  M.  WANSLEY 
Counsel  for  Petitioner 
(Signed)     J.  P.  AVENCHEL 

BHN 
Chief  Counsel 

Bureau  of  Internal   Revenue 
Counsel  for  Respondent  [10] 
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EXHIBIT  A  ^ 

This  Agreement,  made,  executed  and  delivered 
this  20th  day  of  September,  1938,  by  Madeleine 
Nichols  Sharp,  (hereinafter  called  the  "Donor") 
and  Title  Guarantee  and  Trust  Company  (herein- 
after called  the  "Trustee")  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  New 
York,  having  its  principal  place  of  business  at  No. 
176  Broadway,  New  York  City,  New  York, 

Witnesseth : 

Whereas,  the  Donor  desires  to  establish  a  trust 
for  the  purposes,  and  upon  the  terms  and  conditions 
hereinafter  provided; 

Now,  Therefore,  in  consideration  of  the  premises 
and  of  the  sum  of  One  Dollar  ($1.00)  to  the  Donor 
paid  by  the  Trustee,  the  Donor  hereby  assigns, 
transfers  and  conveys  unto  the  Trustee,  its  succes- 
sors and  assigns,  the  property  and  securities  de- 
scribed in  Schedule  "x\"  hereto  annexed  and  made 
a  part  hereof,  In  Trust  Nevertheless,  for  the  fol- 
lowing uses  and  purposes,  and  on  the  terms  and 
conditions  hereinafter  set  forth: 

Article  First:  A.  To  hold,  manage,  invest  and 
reinvest  said  trust  estate,  and  to  collect  and  receive 
the  rents,  interest,  income  and  dividends  (herein- 
after referred  to  as  income)  therefrom  and  after 
paying  the  proper  charges  against  the  same,  to 
apply  and  pay  over  to  the  use  and  for  the  benefit 
of  my  son  Donald  Nichols  Sharp  the  net  income 
therefrom  during  his  minority,  and  upon  his  reach- 
ing his  majority  to  pay  the  net  income  to  my  said 
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[11]  son  Donald  Nichols  Sharp  during  his  life. 
The  Trustee  may  make  any  payment  of  any  income 
thus  ap])licable  to  the  use  of  my  son  Donald  Nichols 
Sharp,  during-  his  minority,  by  paying-  the  same  to 
his  mother,  oi-  guardian  of  his  property,  or  other 
j)erson  or  corporation  designated  by  the  Donor 
(without  obligation  to  look  to  the  proper  applica- 
tion thereof  by  the  person  receiving  it)  or  by  ex- 
pending it  in  such  manner  as  the  Trustee,  in  its 
discretion,  lielieves  will  benefit  my  son.  Any  bal- 
ance of  income  shall  be  accumulated  until  the 
arrival  of  my  son  Donald  Nichols  Sharp  at  ma- 
jority, at  which  time  the  Trustee  shall  pay  over 
the  said  accumulated  income  to  my  son  Donald 
Nichols  Sharp. 

B.  Upon  the  death  of  my  son  Donald  Nichols 
Sharp,  tliis  trust  shall  terminate,  and  the  Trustee 
shall  transfer  and  pay  over  to  and  among  the 
children  and  issue  of  deceased  children  of  said 
Donald  Nichols  Sharp  the  principal  of  said  trust 
fund,  per  stirpes  and  not  per  capita. 

C.  In  the  event  that  my  son  Donald  Nichols 
Shai^p  shall  die  leaving  no  children  or  issue  of 
deceased  children  him  sui-viving,  then  the  Trustee 
shall  assign,  transfer  and  pay  over  the  j^rincipal 
of  said  trust  fund  to  and  among  the  children  and 
issue  of  deceased  children  of  my  daughter,  Made- 
leine Healy,  per  stirpes  and  not  per  capita. 

D.  In  the  event  tliat  my  son  Donald  Nichols 
Sharp  shall  die  leaving  no  children  or  issue  <»f 
deceased  children  him  surviving,  and  there  are  no 
surviving   children   or   issue   of   deceased   children 
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of  my  daughter  Madeleine  Healy,  then  in  that 
event  the  Trustee  shall  assign,  transfer  and  pay 
over  the  principal  of  said  [12]  trust  fund  to  my 
daughter  Madeleine  Healy. 

E.  In  the  event  that  there  are  no  children  or 
issue  of  deceased  children  of  my  son  Donald  Nichols 
Sharp  and  of  my  daughter  Madeleine  Healy  them 
surviving,  and  my  daughter  Madeleine  Healy  be 
dead,  then  the  Trustee  shall  assign,  transfer  and 
pay  over  the  principal  of  said  trust  fund  to  the 
donor  and  if  she  be  dead  to  and  among  the  children 
and  the  issue  of  deceased  children  of  my  brother, 
C.  Walter  Nichols,  and  the  children  and  the  issue 
of  deceased  children  of  my  deceased  brother 
William  H.  Nichols,  per  stirpes  and  not  per  capita. 

F.  In  the  event  that  there  are  no  children  or 
issue  of  deceased  children  of  my  daughter  Madeleine 
Healy,  my  son  Donald  Nichols  Sharp,  my  brother 
C.  Walter  Nichols  and  my  deceased  brother  William 
H.  Nichols  then  surviving,  and  my  daughter  Made- 
leine Healy  be  dead,  and  the  donor  be  dead,  the 
Trustee  shall  assign,  transfer  and  pay  over  the 
principal  of  said  trust  fund  to  and  among  the 
persons  then  entitled  under  the  laws  of  the  State 
of  New  York  to  share  in  the  donor's  estate  in 
intestacy. 

Article  Second:  Any  moneys  or  sh^re  of  prin- 
cipal which  shall  in  pursuance  of  the  provisions 
hereof  become  payable  to  a  person  who  at  the  time 
when  payment  is  herein  directed  to  be  made  is 
under  the  age  of  twenty-one  (21)  years,  shall  vest 
absolutely  in  such  person  and  shall  be  his  or  her 
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property;  but  the  Trustee  is  authorized  and  directed 
to  hold  said  moneys  or  share  until  sueh  minor 
arrives  at  the  age  of  twenty-one  (21)  years,  at  which 
time  the  Trustee  shall  pay  over  to  him  or  her  said 
moneys  or  share.  The  Trustee  shall  during  such 
minority  administer  the  [13]  same  with  all  the 
l)owers,  authority  and  discretion  granted  to  it  as 
Trustee  and  shall  collect  the  income  therefrom,  and 
may  pay  or  apply  such  part  of  said  income  or  of 
the  principal  as  the  Trustee  shall  deem  necessary 
for  the  support,  maintenance  and  education  of  such 
minor  without  the  intervention  of  a  guardian.  Any 
balance  of  income  shall  be  accumulated  until  the 
arrival  of  such  minor  at  majority,  at  which  time 
the  Trustee  shall  pay  over  the  said  accumulated 
income  to  such  minor. 

The  Trustee  may  make  ]:)ayment  of  any  income 
or  princi])al  thus  applicable  to  the  use  of  a  minor 
by  paying  the  same  to  the  parent,  guardiait  or 
other  person  having  the  care  and  control  of  such 
minor  (without  obligation  to  look  to  the  proper 
application  thereof  by  the  person  receiving  it),  or 
by  expending  it  in  such  manner  as  the  Trustee  in 
its  discretion  belieA^es  will  benefit  .such  minor  and 
may  also  pay  to  the  minor  such  sums  as  the  Trustee 
approves  as  an  allowance. 

Article  Third:  A.  The  Trustee  shall  have  with 
respect  to  any  and  all  property  at  any  time  held 
by  it  hereunder  the  following  powers: 

1.  To  retain  any  such  property  as  an  investment 
without  regard  to  the  proportion  such  j)roperty  or 
property  of  a  similar  character,  so  held,  may  bear 
to  the  entire  amount  of  the  trust  estate  regardless 


16  Commissioner  of  Internal  Revenue 

of  whether  such  security  is  a  legal  investment  for 
a  Trustee  under  the  laws  of  the  State  of  New  York. 

2.  To  sell  at  either  public  or  private  sale,  and 
to  grant  options  to  purchase,  any  such  property 
either  for  cash  or  on  credit  or  partly  for  cash  and 
partly  on  credit;  also  to  exchange  [14]  any  such 
property ; 

3.  To  invest  and  reinvest  in,  and  to  acquire  by 
exchange,  such  property  of  any  character  as  the 
Trustee  may  deem  wise,  necessary  or  expedient, 
including  but  not  being  limited  to,  bonds,  notes, 
debentures,  mortgages,  certificates  of  deposit,  com- 
mon and  preferred  stocks,  currency,  money  or  real 
or  personal  property,  without  being  limited  to  the 
class  of  securities  in  which  Trustees  are  authorized 
by  law  or  any  rule  of  court  to  invest  trust  funds; 

4.  To  participate  in  any  plan  of  reorganization, 
consolidation,  merger  or  similar  plan  of  any  cor- 
poration the  securities  of  which  constitute  part  of 
the  trust  estate;  to  consent  to  or  oppose  such  plan 
and  any  action  thereiuider,  or  any  contract,  lease, 
mortgage,  purchase,  sale  or  other  action  by  such 
corporation;  and  to  deposit  any  portion  of  the 
trust  estate  with  any  protective  reorganization  or 
similar  committee,  to  delegate  discretionary  power 
thereto  and  share  in  payment  of  the  expenses  and 
compensation  thereof,  and  to  pay  any  assessments 
levied  with  respect  to  such  portion; 

5.  To  exercise  all  conversion,  subscription, 
voting  and  other  rights  of  whatsoever  nature  per- 
taining to  the  trust  estate,  and  to  grant  proxies, 
discretionary  or  otherwise,  with  respect  thereto; 
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6.  If  at  any  time  any  part  of  the  trust  estate 
shall  consist  of  any  bond  and  inort.e^ae^e  on  real 
estate,  to  foreclose  such  mortgage  and  buy  in  such 
real  estate  on  such  foreclosure,  or  take  a  deed 
thereof  in  lieu  of  such  foreclosure;  [15] 

7.  To  lease  any  real  property  for  such  term  or 
terms,  whether  tive  years  or  more  or  less  than  five 
years,  and  whether  or  not  any  such  term  may 
extend  beyond  the  period  of  any  trust  created  here- 
under, without  application  to  any  court  and  with 
such  options  to  the  lessee  of  renewal  or  purchase 
and  such  covenants  with  respect  to  any  improve- 
ments erected  or  which  may  be  erected  upon  said 
property  and  upon  such  otlier  terms  and  conditions 
as  the  Trustee  may  deem  proper; 

8.  To  mortgage  any  real  property  for  the  pur- 
pose of  securing  the  purchase  price  thereof  or  of 
taking  up  any  mortgage  to  which  said  property  may 
at  any  time  be  subject,  or  of  repairing  or  improving 
such  real  property  or  any  part  thereof  or  of  paying 
any  assessments  or  other  charges  thereon,  or  for 
any  other  purpose  connected  with  the  management 
of  said  property  or  with  the  administration  of  the 
trust  estate,  and  to  make,  issue  and  deliver  good 
and  sufficient  bonds  and  mortgages  upon  any  of 
said  proi)erty  to  secure  the  same  upon  such  terms 
and  conditions  as  the  Trustee  may  deem  proper; 

9.  To  pay  off  and  liquidate  any  mortgage  or 
mortgages  to  which  such  real  property  may  at  any 
time  be  subject  and  to  use  any  other  property  real 
or  personal  constituting  part  of  the  trust  estate 
for  that  purpose; 
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10.  To  compromise,  adjust  and  settle  or  to  re- 
lease upon  such  terms  as  the  Trustee  may  deem 
proper,  any  claim  which  the  Trustee  may  at  any 
time  have  against  any  person,  firm,  or  corporation 
growing  out  of  or  relating  to  any  contract  made 
in  reference  to,  or  injuries  done  upon,  any  real 
property  held  [16]  hereunder,  and  if  any  person, 
firm  or  corporation  shall  at  any  time  assert  any 
claim  against  the  Trustee  or  against  any  part  of 
the  trust  estate,  to  compromise,  adjust  and  settle 
any  such  claim  upon  such  terms  as  the  Trustee 
may  deem  proper; 

11.  Generally,  to  exercise  as  in  its  absolute  judg- 
ment shall  seem  advisable  for  the  benefit  of  the 
trusts  hereby  created  with  respect  to  any  and  all 
property  which  may  at  any  time  be  in  its  hands 
or  under  its  control  as  Trustee  hereunder,  all  rights, 
powers  and  privileges  of  every  name  and  nature 
which  might  or  could  be  exercised  by  one  owning 
such  property  absolutely  and  in  his  own  right. 

Article  Fourth:  The  Trustee  is  also  authorized 
in  its  discretion: 

1.  To  register  and  hold  securities  or  other  prop- 
erty in  the  name  of  its  nominee  or  in  its  own  name 
individually,  without  any  words  indicating  its  fi- 
duciary capacity,  but  the  Trustee  shall  be  liable 
for  any  loss  which  may  result  from  such  securities 
or  other  property  being  registered  or  held  in  such 
manner  instead  of  in  the  name  of  the  Trustee; 

2.  To  pay  ordinary  and  necessary  exjDenses  of 
the  trust  including  reasonable  attorneys'  fees;  and' 
to  pay  all  taxes,  assessments,  water  rates  and  other 
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exi)enscs   incidental   to   the   adniinistvation    of   any 
real  ])ro])ei'ty  held  hereunder; 

3.  To  make  any  division  or  distribution  icquired 
hereunder  either  wholly  or  i)artly  in  kind,  at  such 
values  as  in  its  discretion  it  may  deeni  (Mjuitable 
and  its  determination  as  to  the  value  of  any  such 
securities  or  other  i)roperty  shall  be  bindinii'  [17] 
and  conclusive  on  all  persons  interested  therein; 

4.  To  make  repairs  and  improvements  to  any 
real  property  and  to  charge  the  cost  of  such  repairs 
and  im]:)rovements  wholly  or  partly  to  the  trust 
estate  or  to  the  income  thereof; 

5.  To  appoint  agents  to  act  on  behalf  of  the 
T'rustee  and  to  delegate  to  such  agents  discretionary 
power  and  to  compensate  such  agents  from  the  in- 
come of  the  trust  estate; 

6.  To  effect  insurance  upon  any  real  property 
held  hereunder  and  to  procure  insurance  against 
public  liability  or  such  other  public  risks  ai-ising 
from  the  ownership  of  real  property  as  may  be 
insurable  to  the  Trustee  individually  and  to  charge 
the  premiums  thereon  wholly  or  partly  to  the  trust 
estate  or  to  the  income  thereof. 

Article  Fifth:  All  ordinary  or  extraordinary 
cash  dividends  and  dividends  payable  in  shares  or 
other  securities  or  obligations  of  corporations  other 
than  the  declaring  corporation  shall  be  deemed  in- 
come. All  dividends  ])ayable  in  shares  or  other 
securities  or  obligations  of  the  declaring  coi-poration 
shall  be  considered  income  to  the  extent  that  they 
would  constitute  income  taxable  to  the  Trustee 
within  the  meaning  of  the  Sixteenth  Amendment 
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to  the  Constitution  of  the  United  States  if  not 
distributed  by  the  Trustee  hereunder.  All  divi- 
dends payable  in  shares  or  other  securities  or  obli- 
gations of  the  declaring  corporation  not  thus  con- 
sidered income  shall  be  deemed  principal.  The 
Trustee  shall  have  full  power  and  authority  to 
determine  whether  dividends  payable  in  shares  or 
other  securities  or  obligations  of  the  declaring  cor- 
poration shall  be  deemed  income  or  [18]  principal 
in  accordance  with  the  standards  set  forth  above. 

Income  accrued  on  property  at  the  time  of  actual 
delivery  of  such  property  to  the  Trustee,  whether 
or  not  such  income  is  then  due  and  ])ayable,  in- 
cluding dividends  declared  but  not  paid,  shall  be 
income  of  the  trust  estate.  Upon  the  termination  of 
any  estate  hereunder,  income  accrued  but  not  yet 
due  and  payable  on  property,  and  income  accumu- 
lated and  not  distributed,  subject  to  any  charges  or 
advances  against  it,  shall  belong  to  the  next  estate. 

The  Trustee  shall  make  no  deductions  from  nor 
additions  to  income  by  reason  of  the  purchase  or 
sale  of  securities  at  a  premium  or  discount. 

The  Trustee  shall  pay  to  the  income  beneficiary 
the  income  from  an}^  assets  which  may  at  any  time 
constitute  a  part  of  the  trust  estate  and  which  may 
be  subject  to  depletion,  without  creating  any  re- 
serve to  offset  the  depletion  of  the  corpus. 

Where  the  assets  of  a  corporation  are  distributed 
in  complete  or  partial  liquidation,  the  amounts  thus 
received  shall  be  deemed  principal.  All  distributions 
of  corporate  assets  to  the  stockholders,  whenever 
made,  which  are  designated  by  the  corporation  as  a 
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return  of  capital  or  division  of  corporate  property, 
shall  be  deemed  distributions  in  complete  or  partial 
liquidation.  Otherwise,  the  Trustee  shall  have  full 
power  and  authority  to  determine  whether  a  distri- 
bution is  or  is  not  in  complete  or  partial  liqui  da- 
ton. 

Article  Sixth:  The  decision  of  the  Trustee  with 
respect  to  the  exercise  or  non-exercise  by  it  of  any 
discretionary  [19]  power  hereunder,  or  the  time  or 
manner  of  the  exercise  thereof,  made  in  good  faith, 
shall  fully  protect  it,  and  shall  be  conclusive  and 
binding  upon  all  persons  interested  in  the  trust  es- 
tate. All  powers  granted  to  the  Tnistee  shall  apply 
to  all  property  at  any  time  held  hereunder  and  until 
tlie  actual  distribution  thereof. 

Article  Seventh:  The  principal  and  income  of 
this  trust  estate  shall  be  held  by  the  Trustee  free 
and  clear  from  the  control,  debts,  liabilities  and  en- 
gagements of  any  benehciary  hereunder  and  the  re- 
ceipts of  any  beneficiary  shall  be  the  sole  discharge 
and  release  of  the  Trustee. 

Article  Eighth:  Any  corporation  in  which  Title 
Guaranty  and  Trust  Company,  or  any  successor  to 
it,  shall  be  merged  or  with  which  or  in  which  it  or 
any  successor  to  it  shall  have  been  consolidated,  or 
any  corporation  resulting  from  any  merger  or  con- 
solidation to  wliich  it  or  any  successor  to  it  shall 
have  been  a  party,  shall  succeed  Title  Guarantee 
and  Trust  Company,  or  any  snccessor  to  it,  as 
Trustee  hereunder  without  the  execution  and  filing 
of  any  instrument  or  further  act  of  any  kind. 
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Article  Ninth:  The  Trustee  shall  be  entitled  to 
receive  as  compensation  for  its  services  in  the  ad- 
ministration of  the  trust,  commissions  at  the  rate 
allowed  to  a  sole  testamentary  trustee  mider  the 
laws  of  the  State  of  New  York  in  effect  at  the  time 
that  such  commissions  become  payable.  The  value 
of  any  property  and  the  increment  thereof,  re- 
ceived, distributed  or  delivered,  shall  be  considered 
as  money  in  making  computation  of  commissions. 
One-half  of  the  commission  on  principal  shall  be 
[20]  payable  as  and  when  principal  is  received  by 
the  Trustee  and  the  remaining  one-half  shall  be 
payable  as  and  when  any  principal  shall  be  paid 
out  or  othei^wise  distributed;  such  receiving  com- 
mission to  be  computed  at  the  market  value  of  prop- 
erty at  the  time  of  its  receipt  by  the  Trustee  and 
such  commission  for  paying  out  to  be  computed  at 
the  market  value  of  such  property  at  the  time  of 
such  payment  or  distribution,  provided,  however, 
that  the  Trustee  shall  not  be  entitled  to  any  com- 
mission for  receiving  any  insurance  policies  held 
in  trust  until  the  collection  of  the  proceeds  or  avails 
thereof  and  shall  then  be  entitled  to  commission  for 
receiving  the  amount  of  such  proceeds  or  avails. 
Commissions  upon  income  shall  be  payable  as  and 
when  any  income  is  received  and  may  be  deducted 
by  the  Trustee  at  the  time  of  receipt  of  such  in- 
come, whether  such  income  is  received  or  distrib- 
uted, and  shall  be  computed  at  annual  rests. 

Article  Tenth :  The  Donor  reserves  the  right  for 
herself  or  any  other  person  to  increase  this  trust 
by  delivering  property  to  the  Trustee.  The  duties 
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and  libilities  of  the  Trustee  shall  under  no  circum- 
stances be  substantially  increased  by  virtue  of  the 
provisions  of  this  Article  Tenth  except  with  its 
vvi'itten  consent. 

The  Donor  reserves  the  right,  from  time  to  time 
by  instrument  in  writing  delivered  to  the  Trustee 
and  acknowledged  in  the  same  manner  as  a  convey- 
ance of  real  j^roperty  entitled  to  record  in  New 
York  unless  acknowledgment  be  waived  ])y  the 
Trustee,  to  modify  or  alter  any  of  the  provisions 
of  this  agreement  relating  to  the  power,  authority 
and  responsibility  of  the  Trustee  [21]  with  re- 
spect to  the  administration  of  the  trust  estate;  pro- 
vided, however,  that  the  Donor  reserves  no  right 
to  revoke  this  instrument,  change  the  beneficiaries 
hereunder  or  alter  the  interests  conferred  by 
Article  First  hereof  upon  said  beneficiaries. 

Article  Eleventh :  Any  Trustee  hereunder  shall 
have  the  right  at  any  time  to  resign  by  giving- 
written  notice  of  its  resignation  to  the  Donor,  if 
living;  otherwise,  to  the  beneficiary  who  may  then 
be  entitled  to  receive  income.  If  any  Trustee  or 
substituted  Trustee  shall  resign  or  otherwise  be- 
come incapable  of  acting,  a  substituted  Trustee  may 
be  appointed  by  an  instrument  in  writing  signed 
by  the  Donor,  or  after  her  death,  by  the  beneficiary, 
who  may  then  be  entitled  to  receive  income;  pro- 
vided, however,  that  any  such  substituted  Trustee 
shall  be  a  bank  having  trust  powers  or  a  trust  com- 
pany, having  a  cajntal  and  surplus  of  not  less  than 
$10,000,000.00. 

Any.  Trustee  may  be   removed  as  such   Trustee 
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and  any  other  bank  or  trust  company  substituted 
as  Trustee  by  delivering  to  and  leaving  with  the 
Trustee  so  removed  and  the  bank  or  trust  company 
so  substituted,  instruments  in  writing  setting  forth 
that  such  Trustee  is  removed  and  naming  such 
other  bank  or  trust  company  substituted  as  Trustee 
hereunder;  provided,  however,  that  any  such  sub- 
stituted Trustee  shall  be  a  bank  having  trust  powers 
or  a  trust  company  having  a  capital  and  surplus  of 
not  less  than  $10,000,000.00.  The  instruments  ef- 
fecting such  removal  and  substitution  shall  be 
signed  by  the  Donor,  or,  after  her  death,  by  the 
beneficiary  who  may  then  be  entitled  to  receive  in- 
come. Upon  receipt  of  such  instrument  removing 
the  Trustee  the  Trustee  so  [22]  removed,  insofar 
as  it  is  able,  shall  do  any  and  all  acts  and  things 
and  execute  and  deliver  any  and  all  such  instru- 
ments as  may  be  necessary  or  proper  to  render 
such  removal  effective  according  to  its  true  intent 
and  purpose.  Any  substituted  Trustee  shall  have 
and  may  exercise  all  of  the  powers  hereby  conferred 
upon  Title  Guarantee  and  Trust  Company,  includ- 
ing discretionary  powers. 

Article  Twelfth:  This  trust  shall  not  take  effect 
until  the  execution  of  this  agreement  by  both  the 
Donor  and  the  Trustee,  and  it  shall  be  governed 
and  construed  in  all  respects  according  to  the  laws 
of  the  State  of  New  York. 

In  Witness  Whereof,  Madeleine  Nichols  Shai-p 
has  hereunto  set  her  hand  and  seal  and  Title  Guar- 
antee And  Trust  Company  has  caused  this  instru- 
ment to  be  executed  by  its  Trust  Officer  and  its  cor- 
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porate  seal  to  be  lieieiiiito  affixed,  duly  attested  by 
its  Assistant  Trust  Officer,  all  in  (hii)lieate  as  of  the 
day  and  year  first  above  wi'itten. 

(Signed)     MADKLEINE   NICHOLS 
SHARP   (L.S.) 
[Seal]  TITLE  GUARANTEE  AND 

TRUST  COMPANY 
By     (Signed)     C.  REGINALD  GATES 

Trust  Officer 
Attest : 

(Signed)     FRANK  M.  YOTAW 

Assistant  Trnst  Officer  [23] 

State  of  New  York 
County  of  New  York — ss. : 

On  the  20th  day  of  September,  1938,  before  me 
came  Madeleine  Nichols  Sharp,  to  me  known  to  be 
the  individual  described  in  and  who  executed  the 
foregoing  instrument,  and  acknowledged  to  me  that 
she  executed  the  same. 
[Seal]  (Signed)  YOLANDA  TUVO 
Notary  Public,  Queens  County.  Queens  Co.   Clk's 

No.  2621,  Reg.  No.  6481.  N.  Y.  Co.  Clk's  No. 

283,  Reg.  No.  9T200.  Bronx  Co.  Clk's  No.  10, 

Reg.  No.  47T-39.  Kings  Co.  Clk's  No.  29,  Reg. 

No.  9126.  Commission  Expires  March  30,  1939. 

State  of  New  York 
County  of  New  York — ss. : 

On  the  20th  day  of  September,  1938,  before  me 
came  C.  Reginald  Gates  to  me  kno^vn,  who,  being 
by  me  duly  sworn,  did  depose  and  say  that  he  re- 
sides at  Westport,  Conn,  that  he  is  a  Trust  Offi- 
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cer  of  Title  Guarantee  and  Trust  Comj)any,  the  cor- 
poration described  in  and  which  executed  the  fore- 
going instrument;  that  he  knows  the  seal  of  said 
corporation;  that  the  seal  affixed  to  said  instrument 
is  such  corporate  seal;  that  it  was  so  affixed  by  or- 
der of  the  Trustees  of  said  corporation ;  and  that  he 
signed  his  name  thereto  by  like  order. 
[Seal]  (Signed)  YOLANDA  TUVO 
Notary  Public,  Queens  County.  Queens  Co.   Clk'S 

No.  2621,  Reg.  No.  6481.  N.  Y.  Co.Clk'sNo.283, 

Reg.  No.  9T200.  Bronx  Co.  Clk's  No.  10,  Reg. 

No  47T-39.  Kings  Co  Clk's  No.  29,  Reg.  No. 

9126.  Connnission  Expires  March  30,  1939  [24] 

SCHEDULE  "A" 

Market  value      Total  value 
Amount  Securities  9/20/38  9/20/38 

$  7,000     City  of  New  York  reg.  414s, 

9/1/1960    111%        $  7,822.50 

10,000     City  of  New  York  414s,  9/1/1960..11134  11,175.00 

15,000     Gov 't  of  Philippine  Islands  5s, 

2/1/1952   10514  15,787.50 

5.000     Central  Pacific  Rwy.  Co.  1st 

ref.  4s,  8/1/1949 63  3,150.00 

5,000     Canadian  Nat  '1  Rwy.  3s, 

2/15/1953   971/8  4,856.25 

15,000     State  of  North  Carolina  Hwy. 

serial  41/2S,  7/1/1951  1173^  17,662.50 

2,000     City  of  New  Orleans,  La.  new  pub. 

imp.  4s,  1/1/42  IO31/2  2,070.00 

10,000     Canadian  Pacific  Rwy.  C.  conv. 

10  yr.  6s,  3/15/42 IOO14  10,025.00 

10,000     Canadian  Nat'l  Rwy  Co.  20  yr. 

41/2S,  9/1/1951  1123/8  11,237.50 

1,000     City  &  County  of  San  Francisco 

41/28,  7/1/1960  1183/8  1,183.75 

4,000     City  of  Omaha,  Neb.  Sewer  51/28, 

5/1/1941  1101/2  4,420.00 
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Market  value      Total  vulue 
Amount  Securities  9/20/38  9/20/38 

$  1,000     City  of  New  Orleans,  La.  41/08, 

1/1/41   '. 105%  1,053.75 

15,000     State  of  Alabama  Series  C  41/08, 

12/1/1938  " 10034  15,112.50 

12,000     City  of  Detroit  ref .  ' '  A  "  Art 

Museum  41/2S,  6/1/1947  lOli/g  12,135.00 

1,000     City  of  Fort  Worth,  Texas,  41/2S, 

1/1/1940  " 10314  1,032.50 

25,000     City  of  Los  Angeles,  Cal.  41/2S, 

10/1/1940  1 104%  26,218.75 

16,000     City  of  New  York  4i^s, 

3/1/1964  113  18,080.00 

25,000     Port  of  New  York  Authority  4s, 

3/1/1975   1071/4  26,812.50 

30,000     Triborough  Bridge  Authority  4s, 

4/1/1977   '. 108S/8  32,587.50 

2,400    Phelps  Dodge  Corporation  conv. 

31/2S,  6/15/1952  1111/2  2,676.00 

3,000     U.  S.  Treasury  1%%  notes 

6/15/1941  102-5/32       3,064.69 

200    shs.  United  Gas  Improvement 

Co.  $5  pfd 107%  21,525.00 

Cash    311.81 

$250,000.00 
[Endorsed] :    T.C.U.S.  Filed  Sept.  23,  1943.  [26] 


[Title  of  Tax  Court  and  Cause.] 

AMENDED  STIPULATION  OF  FACTS 

Whereas  the  stipulation  of  facts,  in  the  above 
entitled  matter,  filed  by  counsel  for  Petitioner  and 
Counsel  for  Respondent  with  the  Tax  Court  of  the 
United  States  under  date  of  September  23,  1943, 
contains  a  discrepancy  as  to  the  name  of  the  Trus- 
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tee  of  that  certain  trust  created  by  the  Petitioner 
herein  on  September  20,  1938,  a  copy  of  the  trust 
instrument  being  attached  as  Exhibit  A  to  the  said 
stipulation  of  facts; 

Now  Therefore  it  is  hereby  stipulated  by  and  be- 
tween Madeleine  N.  Sharp  and  the  Commissioner 
of  Internal  Revenue  by  their  respective  attorneys 
as  follows: 

1.  The  correct  name  of  the  Trustee  of  the  said 
Trust  created  by  Petitioner  under  date  of  Sep- 
tember 20,  1938  was  and  is  ''Title  Guarantee  and 
Trust  Company". 

2.  Said  "Title  Guarantee  and  Trust  Company" 
was  and  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  New  York  and  hav- 
ing its  principal  place  of  business  at  Number  176 
Broadway,   New  York  City,   New  York. 

RAYMOND  W.  WANSLEY 
Counsel  for  Petitioner 
(Signed)  J.  P.  WENCHEL,  ECC, 

Chief  Comisel,  Bureau  of  In- 
ternal Revenue 
Counsel  for  Respondent 

[Endorsed]:     T.C.U.S.     Filed  Jun.  27,  1944. 

[27] 
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Petitioner  created  a  trust  giving  the  income 
therefrom  to  her  son  for  life.  The  trustee  was  to 
apply  and  pay  over  the  trvist  income  to  the  use 
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and  for  tlie  benefit  of  the  son,  witli  discretionary 
powers  during  his  minority  as  to  whom  payment 
thereof  would  be  made.  Upon  the  son's  death,  the 
trust  terminated,  the  corpus  to  be  distributed  as  di- 
rected by  the  trust  indenture  except  to  any  minor 
beneficiaries  during-  their  minority,  as  to  whom 
broad  discretionary  powers  were  vested  in  the  trus- 
tee. The  vahie  of  the  son 's  right  to  receive  the  trust 
income  at  the  time  of  the  gift  was  in  excess  of 
$5,000.  Held,  petitioner  is  entitled  to  a  $5,000  ex- 
clusion in  determining  her  gift  tax  liability  as  the 
gift  of  income  was  a  present  and  not  a  future  in- 
terest. 

RajTiiond  M.  Wansley,  C.P.A.,  for  the  petitioner. 

Ralph  E.  Smith,  Esq.,  for  the  respondent.     [28] 

OPINION 

Arnold,  Judge:  This  proceeding  involves  a  gift 
tax  deficiency  of  $750  for  1938.  The  issue  is  whether 
petitioner  is  entitled  to  a  $5,000  exclusion  under 
section  504,  Revenue  Act  of  1932.  We  adopt  as 
our  findings  of  fact  the  facts  admitted  in  the  plead- 
ings and  stipulated  by  the  parties. 

Petitioner's  return  for  the  period  here  involved 
w^as  filed  with  the  collector  for  the  sixth  district  of 
California. 

On  September  20,  1938,  petitioner  executed  an 
agreement  between  herself  as  donor  and/or  trustor 
and  the  Title  Guarantee  and  Trust  Company  of  the 
City  of  New  York,  as  trustee,  for  the  benefit  of 
Donald  Nichols  Sharp,  her  son.  On  the  same  date 
she  transferred  to  the  Title  Guarantee  and  Trustee 
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Company,  as  trustee,  under  the  agreement,  cash  and 
securities  ha^dng  a  fair  market  value  of  $252,- 
090.79. 

Donald  Nichols  Sharp  was  born  on  September  9, 
1922. 

The  present  value  of  the  right  to  receive  income 
from  the  trust  estate  established  by  the  agreement 
of  Septembr  20,  1938,  was  in  excess  of  $5,000  at  that 
date. 

The  relevant  provisions  of  the  trust  indenture  are 

as  follows: 

****** 

Article  First:  A.  To  hold,  manage,  invest  and 
reinvest  said  trust  estate,  and  to  collect  and  receive 
the  rents,  interest,  income  and  dividends  (herein- 
after referred  to  as  income)  therefrom  and  after 
paying  the  proper  charges  against  the  same,  to 
apply  and  pay  over  to  the  use  and  for  the  benefit 
of  my  son  Donald  Nichols  Sharp  the  net  income 
therefrom  during  his  minority,  and  upon  his  reach- 
ing his  majority  to  pay  the  net  income  to  my  said 
son  Donald  Nichols  Sharp  during  his  life.  The 
Trustee  may  make  any  pajrment  [29]  of  any  in- 
come thus  applicable  to  the  use  of  my  son  Donald 
Nichols  Sharp,  during  his  minority,  by  paying  the 
same  to  his  mother,  or  guardian  of  his  property,  or 
other  person  or  corporation  designated  by  the  Don- 
or (without  obligation  to  look  to  the  proper  appli- 
cation thereof  by  the  person  receiving  it)  or  by  ex- 
pending it  in  such  manner  as  the  Trustee,  in  its  dis- 
cretion, believes  will  benefit  my  son.  Any  balance 
of  income  shall  be  accumulated  until  the  arrival 
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of  my  son  Donald  Nichols  Sharp  at  majority,  at 
which  time  the  Trustee  shall  pay  over  the  said  ac- 
cumulated in(H)me  to  my  son  Donald  Nichols  Sharp. 

*       *       *       *       *       * 

Paragraphs  B,  C,  1),  E,  and  F.  of  Article  First 
provide  that  the  trust  shall  terminate  upon  the 
death  of  the  son  and  the  principal  of  the  trust  shall 
he  paid  over  to  and  among  the  children  and  issue 
of  deceased  children  of  Donald  Nichols  Sharp.  If 
the  latter  died  without  childrren  or  issue  of  de- 
ceased children  him  surviving,  the  principal  was 
distributable  among  the  children  and  issue  of  de- 
ceased children  of  the  donor's  daughter;  if  the 
daughter  had  none  such  the  principal  went  to  her; 
if  the  daughter  failed  to  survive,  the  donor  became 
the  distributee;  if  the  donor  likewise  failed  to  sur- 
vive the  principal  went  to  the  children  and  issue  of 
deceased  children  of  the  donor's  brother;  and  if  all 
the  above  persons  failed  to  survive  the  donor's  son, 
the  principal  was  distributable  among  the  persons 
then  entitled  under  the  laws  of  the  State  of  New 
York  to  share  in  the  donor's  estate  in  intestacy. 

Article  Second  of  the  trust  indenture  reads  as 
follows : 

Article  Second:  Any  moneys  or  shai'e  of  princi- 
pal which  shall  in  pursuance  of  the  provisions  here- 
of become  payable  to  a  person  who  at  the  time 
when  pa\Tiient  is  herein  directed  to  be  made  is  un- 
der the  age  of  twenty-one  (21)  years,  shall  vest  ab- 
solutely in  such  person  and  shall  be  his  or  her  prop- 
erty; but  the  Trustee  is  authorized  and  directed  to 
hold  said  moneys  or  share  until  such  minor  arrives 
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at  the  age  of  twenty-one  (21)  years,  at  which  time 
the  Trustee  shall  pay  over  to  him  or  her  said  moneys 
or  share.  The  Trustee  shall  during  such  minority 
administer  the  same  with  all  the  powers,  [30]  au- 
thority and  discretion  granted  to  it  as  Trustee  and 
shall  collect  the  income  therefrom,  and  may  pay 
or  apply  such  part  of  said  income  or  of  the  prin- 
cipal as  the  Trustee  shall  deem  necessary  for  the 
support,  maintenance  and  education  of  such  minor 
without  the  intervention  of  a  guardian.  Any  bal- 
ance of  income  shall  be  accumulated  until  the  ar- 
rival of  such  minor  at  majority,  at  which  time  the 
Trustee  shall  pay  over  the  said  accumulated  in- 
come to  such  minor. 

The  Trustee  may  make  paATiient  of  any  income 
or  principal  thus  applicable  to  the  use  of  a  minor 
by  paying  the  same  to  the  parent,  guardian  or 
other  person  having  the  care  and  control  of  such 
minor  (without  obligation  to  look  to  the  proper 
application  thereof  by  the  person  receiving  it),  or 
by  expending  it  in  such  manner  as  the  Trustee 
in  its  discretion  believes  will  benefit  such  minor 
and  may  also  pay  to  the  minor  directly  such  sums 
as  the  Trustee  approves  as  an  allowance. 

Article  Third  enumerates  the  broad  powers  vest- 
ed in  the  trustee  with  respect  to  any  and  all  prop- 
erty at  any  time  held  by  it  under  the  trust  inden- 
ture including  in  paragTaph  11  thereof  the  power, 
generally,  to  exercise  as  in  its  absolute  judgment 
shall  seem  advisable  for  the  benefit  of  the  trusts 
"all  rights,  powers  and  privileges  of  every  name 
and  nature  which  might  or  could  be  evercised  by 
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one  owniiiii;  such  property  al)s,olt\ioly  and  in  his 
own  right."  Article  Fourtli  authorizes  the  trustee 
in  its  discretion  to  i-egister  and  liold  securities  or 
other  property  in  its  own  name  or  in  the  name 
of  a  nominee,  to  pay  tlie  ordinary  and  necessary 
expenses  of  the  trusts,  to  make  any  divisions  or 
distributions  wholly  or  partly  in  kind,  to  make  re- 
pairs and  imi3rovements  and  charge  the  cost  to  in- 
come or  corpus,  to  apjDoint  agents,  and  to  insure 
the  real  property  and  charge  the  premiums  to  in- 
come or  corpus.  [31] 

Article  Fifth  relates  to  dividends  of  all  kinds 
and  classifies  such  dividends  as  income  or  prin- 
cipal, to  premiums  and  discounts  on  purchases  or 
sales  by  the  trustee,  to  income  accrued  on  prop- 
evty  delivered  to  the  trustee,  to  the  income  from 
depletable  assets  which  the  trustee  Avas  required  to 
distribute  to  the  income  beneficiary  without  creat- 
ing a  reserve  to  offset  the  depletion  of  the  corpus, 
and  to  distributions  by  corporations  of  its  assets 
in  complete  or  partial  liquidation.  Article  Fifth 
also  provides: 
******  *  * 

Upon  the  termination  of  any  estate  hereunder,  in- 
come accrued  but  not  yet  due  and  payable  on  the 
property,  and  income  accumulated  and  not  distri- 
buted, subject  to  any  charges  or  advances  against  it, 
shall  belong  to  the  next  estate. 

Article  Sixth  of  the  trust  indenture  reads  as  fol- 
lows: 

Article  Sixth:    The  decision  of  the  Trustee  with 
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respect  to  the  exercise  or  non-exercise  by  it  of  any 
discretionary  power  hereunder,  or  the  time  or  man- 
ner of  the  exercise  thereof,  made  in  good  faith, 
shall  fully  protect  it,  and  shall  be  conclusive  and 
binding  vipon  all  persons  interested  in  the  trust 
estate.  All  powers  granted  to  the  Trustee  shall  ap- 
ply to  all  property  at  any  time  held  hereunder  and 
until  the  actual  distribution  thereof. 

The  remaining  articles  of  the  trust  indenture  pro- 
vided that  the  trustee  shall  hold  trust  corpus  and 
income  free  and  clear  from  the  control,  debts,  lia- 
bilities and  engagements  of  any  beneficiary,  for  suc- 
cession in  interest  of  any  corporation  merged  or 
consolidated  with  the  Title  Guarantee  and  Trust 
Company;  that  the  trustee  should  receive  commis- 
sions at  the  rate  allowed  to  a  sole  testamentary  trus- 
tee under  the  laws  of  New  York;  that  the  donor 
should  have  the  right  to  increase  the  trust  corpus 
and  the  right  to  modify  or  alter  the  provisions  of 
the  trust  agreement  relating  to  the  [32]  power,  au- 
thority and  responsibility  of  the  trustee  in  admin- 
istering the  trust  but  no  right  to  revoke  the  trust, 
change  the  beneficiaries  or  alter  their  interests ;  and 
that  successor  trustees  should  be  appointed  upon 
the  resignation  of  the  trustee  or  the  removal  there- 
of by  an  instrument  in  writing  executed  by  the 
donor,  or  after  her  death  the  income  beneficiaries, 
the  substituted  trustee  to  be  a  bank  having  trust 
powers  or  a  trust  company  having  a  capital  and 
surplus  of  not  less  than  $10,000,000, 

Respondent  refused  to  allow  petitioner  a  $5,000 
exclusion  with  regard  to  the  gift  upon  the  grounds 
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tliat  tlie  l)eneticiai y  did  not  rweive  the  immediate 
riftlit  to  the  unrestricted  nse,  i)ossession  or  enjoy- 
ment of  the  income  or  principal  of  the  trust  estate 
and  that  the  gift  was  a  gift  of  a  future  interest 
against  wh.ich  no  exclusion  is  allowable. 

Section  504  of  the  Revenue  Act  of  1932,  set  forth 
in  the  margin,'  deals  with  net  gifts,  and  subsection 
(b)  thereof  excludes  from  "net  gifts"  the  first  $5,- 
000  of  gifts  (other  than  of  future  interest  in  prop- 
erty) made  to  any  jjerson  by  the  donor  during  the 
calendar  year.  Article  11  of  Treasury  Regulations 
79  (1933  Ed.)  declares  that  "  A  future  interest  in 
property  is  any  interest  or  estate  in  property,  [33] 
whether  vested  or  contingent,  which  is  limited  to 
commence  in  use,  possession  or  enjoyment  at  some 
future  date  or  time."  The  Supreme  Court  approved 
this  regulation  in  Helvering  v.  Hutchings,  312  U.  S. 
393,  25  AFTR  1188;  United  States  v.  Pelzer,  312 
U.  S.  399,  25  AFTR  1194;  and  Ryerson  v.  United 
States,  312  U.  S.  405,  25  AFTR  1191. 

Respondent  contends  that  since  the  trustee  had 
sole  discretion  with  respect  to  how  much  trust  in- 
come sliall  be  distributed  to  petitioner's  son  during 


'Sec.  504.     Net  Gifts. 

(a)  General  Definition. — The  term  "net  gifts" 
means  the  total  amount  of  gifts  made  during  the 
calendar  year,  less  the  deductions  provided  in  sec- 
tion 505. 

(b)  Gifts  Less  Than  $5,000.— In  the  case  of  gifts 
(other  than  of  future  interests  in  property)  made 
to  any  person  by  the  donor  during  the  calendar 
year,  the  first  $5,000  of  such  gifts  to  such  person 
shall  not,  for  the  purposes  of  subsection  (a),  be  in- 
cluded in  the  total  amount  of  gifts  made  during 
such  year. 
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his  minority,  the  gift  constituted  a  gift  of  a  future 
interest  and  petitioner  is  entitled  to  no  exclusion. 
He  interprets  Article  First  of  the  trust  indenture  to 
mean  that  the  trustee  ma}^  pay  income  for  the  use  of 
the  son  during  his  minority  to  persons  designated 
by  the  donor,  that  the  trustee  may  make  expendi- 
tures which  in  the  discretion  of  the  trustee  will  ben- 
efit the  son,  and  that  any  balance  shall  be  accumu- 
lated until  the  son  reaches  his  majority. 

We  cannot  agree  with  respondent's  interpreta- 
tion. In  our  opinion  the  trustee  had  no  discretion 
with  respect  to  paying  over  the  trust  income.  After 
collecting  the  trust  income  and  after  paying  the 
proper  charges  against  the  same  the  trustee  was 
"to  apply  and  pay  over  to  the  use  and  for  the  bene- 
fit of,  ***  Donald  Nichols  Sharp  the  net  income 
therefrom  during  his  minoority,  ***."  The  trustee 
acquired  no  discretionary  powers  by  this  language. 
The  discretion  lodged  in  the  trustee  was  not  whether 
it  would  "apply  and  pay  over"  or  accunmlate  the 
net  income,  but  whether  it  would  make  the  required 
payment  to  the  beneficiary's  mother,  or  his  guar- 
dian, or  other  person  designated  by  the  donor,  or 
whether  the  trustee  itself  would  expend  the  [34] 
income  in  such  manner  as  would  benefit  the  son. 
Such  discretion  gives  no  authority  or  power  to  the 
trustee  to  determine  if  it  will  or  will  not  pay  over 
as  it  deems  proper  and  fit  and  would  constitute  no 
defense  in  a  suit  on  behalf  of  Donald  Nichols 
Sharp  to  recover  the  net  income  of  the  trust  in  the 
hands  of  the  trustee.  The  provision  for  accumu- 
lating any  balance  of  income  must  be  construed  in 
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the  light  of  the  other  language  used  in  Article 
First.  In  our  opinion  this  provision  wiis  j)UT'ely 
])recautionarv  and  constituted  no  limitation  upon 
the  trustee  to  apply  and  pay  over  the  net  income 
to  the  son. 

The  pro^'isions  of  Article  Second,  when  read  with 
the  other  articles  of  the  trust,  show  that  the  powers 
therein  granted  were  effective  only  upon  termina- 
tion of  the  trust  by  the  death  of  the  life  beneficiary. 
Any  discretionary  powers  granted  the  tmstee  over 
succeeding  estates  would  be  immaterial  iii  determin- 
ing whether  Donald  Nichols  Sharp  was  entitled 
under  this  indenture  to  the  present  use,  possession 
and  enjoyment  of  the  trust  income.  The  above 
quoted  portions  of  Articles  Fifth  and  Sixth,  upon 
which  respondent  relies,  constitute  no  limitation 
upon  the  son's  right  to  the  present  use,  possession 
and  enjoyment  of  trust  income.  The  one  by  its  very 
terms  relates  only  to  the  termination  of  estates ;  the 
other  has  to  do  with  the  good  faith  exercise  of  the 
trustee's  discretionary  powers,  and,  as  heretofoi-e 
pointed  out,  the  trustee  had  no  discretion  in  apply- 
ing and  paying  over  the  trust  income  to  Donald 
Nichols  Sharp  but  only  a  discretion  as  to  whom  the 
required  payment  of  income  would  be  made  for  the 
use  and  benefit  of  the  donor's  minor  son.  [35] 

The  rule  which  respondent  invokes  and  contends 
we  should  follow,  namely,  that  where  income  to  be 
distributed  to  beneficiaries  of  a  trust  is  subject  to 
the  uncontrolled  judgment  and  discretion  of  the 
trustees,  such  gifts  of  income  are  gifts  of  future 
interests,  against  which  no  exclusions  are  allowable, 
is  amply  supported  by  authorities.  Mary  M.  Hutch- 
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ings,  1  T.  C.  692,  affirmed  (CCA  5),  141  Fed.  (2d) 
422  (March  1944) ;  Estate  of  W.  W.  Fondren,  1  T. 
C.  1036,  affirmed  (CCA  5,)  141  Fed.  (2d)  419, 
(March  1944),  certiorari  applied  for;  Welch  v. 
Paine  (CCA  1),  130  Fed.  (2d)  990,  30  AFTR  33; 
Commissioner  v.  Taylor  (CCA  3),  122  Fed.  (2d) 
714,  27  AFTR  906.  But  the  facts  here  afford  no 
opportunity  to  apply  the  rule.  We  have  no  post- 
ponement of  the  minor's  right  to  enjoy  the  net 
income  of  the  trust  in  the  uncontrolled  judgment 
and  discretion  of  the  trustee.  The  donor  imposed 
the  duty  on  the  trustee  "to  apply  and  pay  over"  the 
net  income  to  her  son,  and  because  he  was  a  minor 
she  granted  discretion  to  the  trustee  as  to  whom 
such  pajrment  should  be  made  until  the  son  reached 
his  majority.  We  find  support  for  our  conclusion 
in  Commissioner  v.  Lowden  (CCA  7),  131  Fed.  (2d) 
127,  30  AFTR  229;  Commissioner  v.  Kempner 
OCCA  5),  126  Fed.  (2d)  853,  28  AFTR  1524;  Com- 
missioner V.  Brandegee  (CCA  1),  123  Fed.  (2d)  58, 
62,  28  AFTR  225;  Smith  v.  Commissioner  (CCA  8), 
131  Fed.  (2d)  254,  30  AFTR  262;  Elizabeth  H. 
Fisher,  45  B.T.A.  958,  affirmed  (CCA  9),  132  Fed. 
(2d)  383,  30  AFTR  602,  and  like  cases,  although 
none  of  these  authorities  is  squarely  in  point. 

Since  respondent  increased  the  amount  of  the 
gift  by  the  accrued  interest  on  the  bonds  trans- 
ferred, an  adjustment  not  in  dispute,  the  deficiency 
should  be  redetermined  in  accordance  herewith  and 

Reviewed  by  the  Court. 

Decision  will  be  entered  under  Rule  50. 

Sternhagen,  Leech  and  Kern,  JJ.,  dissent.  [35] 
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The   Tax   Court   of   the   United    States 
Washington 

Docket  No.  110477 

MADELEINE  N.   SHARP, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 

Pursuant  to  the  Court's  Opinion,  promulgated 
July  7,  1944,  the  respondent  having  filed  a  recompu- 
tation  of  tax  on  August  4,  1944,  and  the  petitioner 
having  filed  an  acquiescence  in  said  recomputation 
on  August  21,  1944,  it  is 

Ordered  and  Decided:  That  there  is  no  defici- 
ency in  gift  tax  for  the  calendar  year  1938. 

Enter :  , 

Entered  Aug  22,  1944. 

(Signed)    WILLIAM  W.  ARNOLD 
Judge. 

Copies  served  on  both  parties.  [37] 
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In  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit 

Docket  No.  110477 

JOSEPH  D.  NUNAN,  Jr.,  Commissioner  of  In- 
ternal Revenue, 

Petitioner   on   Review, 

V. 

MADELEINE   N.   SHARP, 

Respondent  on  Review. 

STIPULATION  OF  VENUE 

Pursuant  to  the  provisions  of  Section  1141  (b) 
(2)  of  the  Internal  Revenue  Code,  it  is  hereby 
agreed  and  stipulated  that  the  decision  of  the  Tax 
Court  of  the  United  States  in  this  proceeding  mav 
be  reviewed  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

(Signed)  J.  P.  WENCHEL,  CAR 

Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  Counsel  for 
Petitioner  on  Review. 
WALTER  AMES 

Counsel    for    Respondent    on 
Review. 

[Endorsed] :     T.C.U.S.    Filed  Nov.  9,  1944.  [38] 
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[Title  of  Ciix-uit  Couit  oi;  Appeals  aiid  Cause.] 

PETITION  FOR  REVIEW  AND  ASSIGN- 
MENTS OF  ERROR 

To  the  Honorable  Judges  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit : 
Now  Comes  the  Commissionei-  of  Internal  Reve- 
nue, petitionei'  on  review  in  the  above-entitled  pro- 
ceeding, by  his  attorneys,  Samuel  O.  Clark,  Jr., 
Assistant  Atttorney  General,  J.  P.  Wenchel,  Chief 
Counsel,  Bureau  of  Internal  Revenue,  and  John  T. 
Rogers,  Special  Attorney,  Bureau  of  Internal  Reve- 
nue, and  respectfully  shows : 

I. 

Jurisdiction 
That  the  petitioner  on  review  (hereinafter  re- 
ferred to  as  the  Commissioner)  is  the  duly  ap- 
pointed, qualified,  and  acting  Commissioner  of  In- 
ternal Revenue,  appointed  and  holding  his  office  by 
virtue  of  the  laws  of  the  United  States;  that  the 
respondent  on  review,  Madeleine  N.  Sharp  (here- 
inafter referred  to  as  the  taxpayer),  is  an  individ- 
ual with  her  principal  office  at  1425  Bank  of  Amer- 
ica Building,  San  Diego,  California;  that  the  tax- 
payer filed  her  gift  tax  return  for  the  calendar  year 
1938  with  the  Collector  of  Internal  Revenue  for  the 
Second  Collection  Disti'ict  of  New  York ;  however, 
pursuant  to  the  provisions  of  [39]  Section  1141 
(b)  (2)  of  the  United  States  Internal  Revenue 
Code,  it  has  been  stipulated  by  the  parties  hereto 
that  the  decision  of  The  Tax  Court  of  tlie  United 
States  in  this  proceeding  may  be  reviewed  by  the 
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United   States   Circuit   Court   of  Appeals   for   the 
Ninth  Circuit,  wherein  this  review  is  sought. 

The  Commissioner  seeks  a  review  of  the  decision 
of  The  Tax  Court  of  the  United  States  pursuant  to 
the  provisions  of  Sections  1141  and  1142  of  the 
Internal  Revenue  Code. 

II. 

Nature  of  Controversy 

On  September  20,  1938,  the  taxpayer  executed  an 
agreement  between  herself  as  donor  and/or  trustor 
and  the  Title  Guarantee  and  Trust  Company  of 
New  York  City  (hereinafter  referred  to  as  the 
trustee),  as  trustee,  for  the  benefit  of  Donald 
Nichols  Sharp  (hereinafter  referred  to  as  the  bene- 
ficiary), her  son,  who  was  born  on  September  9, 
1922.  On  the  same  date  taxpayer  transferred  to  the 
trustee  cash  and  securities  having  a  fair  market 
value  of  $252,090.79. 

The  present  value  of  the  right  to  receive  income 
from  the  trust  estate  established  by  the  agreement 
of  September  20,  1938,  was  in  excess  of  $5,000.00  at 
that  date. 

On  January  12,  1942,  the  Commissioner,  in  ac- 
cordance with  the  provisions  of  the  existing  Inter- 
nal Revenue  laws,  advised  the  taxpayer  by  regis- 
tered mail  that  the  determination  of  her  gift  tax 
[40]  liability  for  the  calendar  year  1938  disclosed 
a  deficiency  of  $750.00.  Thereafter,  on  April  9, 
1942,  the  taxpayer  filed  an  appeal  from  said  notice 
of  deficiency  with  the  United  States  Board  of  Tax 
Appeals  (now  The  Tax  Court  of  the  United  States), 
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and  ill  due  time  tlie  Coiimiissioiier  filed  bis  an.swer 
to  said  petition.  This  cause  came  on  for  liearing 
before  tbe  Honorable  William  W.  Arnold,  Judge 
of  the  Tax  Court,  on  September  23,  1943,  upon 
stipulation  of  facts  of  the  parties.  A  further  stipu- 
lation of  facts  of  the  parties  was  filed  with  the  Tax 
Court  on  June  27,  1944.  On  July  7,  1944,  the  Tax 
Court  promulgated  its  opinion  herein,  and  on  Au- 
gust 22,  1944,  entered  its  decision  that  there  is  no 
deficiency  in  gift  tax  for  the  calendar  year  1938. 

The  Tax  Court,  in  its  opinion,  held  that  the  trus- 
tee had  no  discretionaiy  powers  under  the  terms  of 
said  trust  instrument  as  to  the  payment  of  the 
income  therefrom  to  the  beneficiary,  and  that  such 
discretionary  power  as  the  trustee  had  in  regard 
thei'eto  was  whether  it  would  make  the  required 
payment  to  the  l)eneficiary's  mother  (taxi)ayer 
herein,  or  his  guardian,  or  other  person  designated 
by  the  taxpayer,  or  whether  the  trustee  itself  would 
expend  the  income  in  such  manner  as  would  benefit 
the  beneficiary.  Therefore,  the  Tax  Court  held  that 
the  taxpayer  should  ])e  allowed  a  $5,000.00  exclu- 
sion with  regard  to  said  gift  under  the  provisions 
of  Section  504  (b)  of  the  Revenue  Act  of  1932. 

III. 

Assignments  of  Error 
That  the  Commissioner  of  Internal  Revenue, 
being  aggrieved  by  [41]  the  opinion  and  decision  of 
The  Tax  Court  of  the  United  States  in  this  pro- 
ceeding, hereby  petitions  for  a  review  of  said 
opinion  and  decision  by  the  United  States  Circuit 
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Court  of  Appeals  for  the  Ninth  Circuit,  and  for 
the  correction  of  the  manifest  errors  which  therein 
occurred  and  intervened  to  his  prejudice.  The 
errors  committed  by  the  Tax  Court,  which  are 
relied  upon  by  the  Coromissioner  as  the  basis  of 
this  petition  for  review,  are  as  follows : 

The  Tax  Court  of  the  United  States  erred: 

1.  In  holding  and  deciding  that  the  gift  involved 
herein  is  one  of  the  present  interest. 

2.  In  failing  to  hold  and  decide  that  the  gift 
involved  herein  is  one  of  future  interest. 

3.  In  holding  and  finding  that  the  trustee  had 
no  discretion  with  respect  to  paying  over  the  trust 
income ;  and  that  the  provisions  of  the  trust  instru- 
ment for  accumulation  of  income  were  purely  pre- 
cautionary and  constituted  no  limitation  upon  the 
duty  of  the  trustee  to  apply  and  pay  over  the  en- 
tire net  income  of  the  trust  for  the  benefit  of  the 
beneficiary. 

4.  In  failing  to  hold  and  find  that  the  distribu- 
tion of  the  income  to  the  beneficiary  of  the  trust 
involved  herein  was  subject  to  the  uncontrolled 
judgment  and  discretion  of  the  trustee. 

5.  In  holding  and  finding  that  there  was  no 
postponement  of  the  beneficiary's  right  to  enjoy 
the  net  income  of  the  trust  in  the  uncontrolled 
judgment  and  discretion  of  the  trustee.  [42] 

6.  In  holding  and  finding  that  the  donor  of  the 
trust  involved  herein  imj^osed  the  duty  on  the 
trustee  "to  apply  and  pay  over"  the  net  income 
to  her  son,  and  because  he  was  a  minor  she  granted 
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discretion  to  the  ti-ustee  as  to  wliom  siicli  payment 
shonld  be  made  until  the  son  readied  his  majority. 

7.  In  that  its  opinion  and  decision  are  contrary 
to  the  hiw  and  the  reguUxtions,  and  are  not  sup- 
ported by  substantial  evidence. 

8.  In  ordering-  and  deciding  that  there  is  no  de- 
ficiency in  gift  tax  for  the  calendar  year  1938. 

9.  In  failing  to  order  and  decide  that  there  is  a 
deficiency  in  gift  tax  for  the  calendar  year  1938,  in 
the  amount  of  $750.00,  due  by  the  taxpayer  herein. 

Wherefore,  the  Commissioner  petitions  that  said 
opinion  and  decision  of  The  Tax  Court  of  the 
United  States  be  reviewed  by  the  United  States 
Circuit  Coui*t  of  Appeals  for  the  Ninth  Circuit; 
that  a  transcript  of  the  record  be  prepared  in  ac- 
cordance with  the  law  and  the  rules  of  said  Court 
and  be  transmitted  to  the  Clerk  of  the  said  Court 
for  filing,  and  that  appropriate  action  be  taken  to 
the  end  that  the  errors  herein  complained  of  may 
be  reviewed  and  corrected  by  said  Court. 

(Sgd.)    SAMUEL  O.  CLARK,  Jr.,  CAR 

Assistant  Attorney  General. 
(Sgd.)     J.  P.  WENCHEL, 
Chief  Counsel,  Bureau  of  Internal   Revenue,  At- 
torneys for  Petitioner  on  Review. 
Of  Counsel: 

JOHN  T.  ROGERS, 
Special  Attorney, 
Bureau  of  Internal  Revenue. 
[Endorsed]:     T.  C.   U.   S.     Filed  Nov.  9,   1944. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To:     Walter  Ames,  Esq., 

1410  Bank  of  America  Building, 
San  Diego,  California. 

You  are  hereby  notified  that  the  Commissioner 
of  Internal  Revenue  did,  on  the  9th  day  of  Novem- 
ber, 1944,  file  with  the  Clerk  of  The  Tax  Court  of 
the  United  States  at  Washington,  D.  C,  a  petition 
for  review  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  of  the  decision  of 
the  Tax  Court  heretofore  rendered  in  the  above- 
entitled  case.    A  copy  of  the  petition  for  review  is 
hereto  attached  and  served  upon  you. 
Dated  this  9th  day  of  November,  1944. 
Signed    J.  P.  WENCHEL,  CAR 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 

Service  of  the  above  and  foregoing  notice,  to- 
gether with  a  copy  of  the  petition  for  review  men- 
tioned therein,  is  hereby  acknowledged  this  14th 
day  of  November,  1944. 

(Sgd.)     WALTER  AMES 

Counsel    for    Respondent    on 
Review. 

[Endorsed] :     T.  C.  U.  S.     Filed  Nov.  24,  1944. 

[44] 
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[Title  of  Circuit  Court  of  Ai)[)eals  and  Cause.] 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To :     Raymond  M.  Wansley,  C.  P.  A., 
1425  Bank  of  America  Building, 
San  Diego,  California. 

You  are  hereby  notified  that  the  Commissioner 
of  Internal  Revenue  did,  on  the  9th  day  of  Novem- 
ber, 1944,  file  with  the  Clerk  of  The  Tax  Court  of 
the  United  States  at  Washington,  D.  C,  a  petition 
for  review  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  of  the  decision  of 
the  Tax  Court  heretofore  rendered  in  the  above- 
entitled  case.  A  copy  of  the  petition  for  review  is 
hereto  attached  and  served  upon  you. 

Dated  this  9th  day  of  November,  1944. 
Signed     J.  P.  WENCHEL,  CAR 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 

Service  of  the  above  and  foregoing  notice,  to- 
gether with  a  cojjy  of  the  petition  for  review  men- 
tioned therein,  is  hereby  acknowledged  this  14  day 
of  November,  1944. 

(Sgd.)     RAYMOND  M.  WANSLEY 

For   Respondent   on   Review. 

[Endorsed]:     T.  C.  U.  S.     Filed  Nov.  24,  1944. 
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[Title  of  Circuit  Court  of  Appeals  and  Caused] 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To:     Madeleine  N.  Sharp, 

1425  Bank  of  America  Building, 
San  Diego,  California. 

You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  9th  day  of  November, 
1944,  file  with  the  Clerk  of  The  Tax  Court  of  the 
United  States  at  Washington,  D.  C,  a  petition  for 
reviev^  by  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  of  the  decision  of  the 
Tax  Court  heretofore  rendered  in  the  above-entitled 
case.  A  copy  of  the  petition  for  review  is  hereto 
attached  and  served  upon  you. 

Dated  this  9th  day  of  November,  1944. 
Signed    J.  P.  WENCHEL,  CAR 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 

Personal  service  of  the  above  and  foregoing  no- 
tice, together  with  a  copy  of  the  petition  for  review 
mentioned  therein,  is  hereby  acknowledged  this  17 
day  of  November,  1944. 

(Sgd.)     MADELEINE  NICHOLS 
SHARP 

Respondent  on  Review. 

[Endorsed]:     T.  C.  U.  S.     Filed  Nov.  24,  1944. 
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[Title  of  Circuit  Couit  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  TO  I^E 
RELIED  UPON 

Now  Comes  the  Commissioner  of  Internal  Rev- 
enue, petitioner  on  review  in  the  above-entitled 
cause,  by  and  through  his  attorneys,  Samuel  O. 
Clark,  Jr.,  iVssistant  Attorney  General,  and  J.  P. 
Wenchel,  Chief  Counsel,  Bureau  of  Internal  Rev- 
enue, and  hereby  states  that  he  intends  to  rely  upon 
the  following  points  in  this  proceeding : 

That  the  Tax  Court  of  the  United  States  erred: 

1.  In  holding  and  deciding  that  the  gift  in- 
volved herein  is  one  of  present  interest. 

2.  In  failing  to  hold  and  decide  that  the  gift 
involved  herein  is  one  of  future  interest. 

3.  In  holding  and  finding  that  the  trustee  had 
no  discretion  with  respect  to  paying  over  the  trust 
income;  and  that  the  provisions  of  the  trust  in- 
strument for  accumulation  of  income  were  purely 
precautionary  and  constituted  no  limitation  upon 
the  duty  of  the  trustee  to  apply  and  pay  over  the 
entire  net  income  of  the  trust  for  the  benefit  of  the 
beneficiary. 

4.  In  failing  to  hold  and  find  that  the  distribu- 
tion of  the  income  to  the  beneficiary  of  the  trust 
involved  herein  was  subject  [47]  to  the  uncon- 
trolled judgment  and  discretion  of  the  trustee. 

5.  In  holding  and  finding  that  there  was  no 
postponement  of  the  beneficiary's  right  to  enjoy 
the  net  income  of  the  trust  in  the  uncontrolled 
judgment  and  discretion  of  the  trustee. 
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6.  In  holding  and  finding  that  the  donor  of  the 
trust  involved  herein  imposed  the  duty  on  the 
trustee  "to  apply  and  pay  over"  the  net  income  to 
her  son,  and  because  he  was  a  minor  she  granted 
discretion  to  the  trustee  as  to  whom  such  payment 
should  be  made  until  the  son  reached  his  majority. 

7.  In  that  its  opinion  and  decision  are  contrary 
to  the  law  and  the  regulations,  and  are  not  sup- 
ported by  substantial  evidence. 

8.  In  ordering  and  deciding  that  there  is  no  de- 
ficiency in  gift  tax  for  the  calendar  year  1938. 

9.  In  failing  to  order  and  decide  that  there  is  a 
deficiency  in  gift  tax  for  the  calendar  year  1938,  in 
the  amount  of  |750.00,  due  by  the  taxpayer  herein. 

(Sgd.)     SAMUEL    O.    CLARK, Jr.,    CAR 
Assistant  Attorney  General 
J.  P.  WENCHELL,  CAR 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 

Service  of  a  copy  of  the  within  Statement  of 
Points  to  be  relied  on  is  hereby  admitted  this  4th 
day  of  December,  1944. 

(Sgd.)     WALTER  AMES 

Attorney  for  Respondent  on 
Review 

[Endorsed]:     T.  C.  U.  S.     Filed  May  21,  1945. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

I)p:SIGNATiON  OF  PORTIONS  OF  RFCORD, 
PROCEEDINGS  ANJ)  EVIDENCE  TO  BE 
CONTAINED  IN  RECORD  ON  REVIEW 

To  the  Clerk  of  the  Tax  Court  of  the  United 
States : 

You  will  please  prepare,  transmit  and  deliver  to 
the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  copies  duly  certi- 
fied as  correct  of  the  following  documents  and  rec- 
ords in  the  above-entitled  cause  in  connection  with 
the  petition  for  review  by  the  said  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  heretofore  filed 
by  the  Commissioner  of  Internal  Revenue: 

1.  Docket  entries  of  proceedings  before  the  Tax 
Court. 

2.  Pleadings  before  the  Tax  Court : 

(a)  Petition,  together  with  annexed  Exhibit  A 
(Notice  and  Statement  of  Deficiency.) 

(b)  Answer 

3.  (a)  Stij)ulation  of  Facts,  together  with  at- 
tached documents  filed  with  the  Tax  Court  on  Sep- 
tember 23,  1943. 

(b)  Amended  Stipulation  of  Facts  filed  with  the 
Tax  Court  on  June  27,  1944. 

4.  Opinion  of  the  Tax  Court  pi'omul gated  July 
7,  1944. 

5.  Decision  of  the  Tax  Court  entered  August 
22,  1944.  [49] 

6.  Petition  for  Review,  together  with  Proof  of 
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Service  of  notice  of  filing  petition  for  review  and 
of  service  of  copy  of  petition  for  review. 

7.  Stipulation  of  venue. 

8.  Statement  of  points  to  be  relied  upon. 

9.  Any  and  all  orders  made  by  the  Court  with 
respect  to  enlargement  of  time  for  the  preparation 
and  transmission  of  the  record  on  review. 

10.  This  designation  of  portions  of  record,  pro- 
ceedings, and  evidence  to  be  contained  in  the  record 
on  review. 

Said  transcript  to  be  prepared,  certified  and 
transmitted  as  required  by  law  and  the  rules  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

(Sgd.)     SAMUEL  O.  CLARK,  Jr.,  CAR 

Assistant  Attorney  General 
Signed    J.  P.  WENCHEL,  CAR 
Chief  Counsel 
Bureau  of  Internal  Revenue 

Service  of  a  copy  of  the  within  Designation  of 
Portions  of  Record,  etc.,  is  hereby  admitted  this 
4th  day  of  December,  1944. 

(Sgd.)     WALTER  AMES 

Attorney  for  Respondent  on 
Review. 

[Endorsed]:     T.  C.  U.  S.     Filed  May  21,  1945. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  110477 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner, 

V. 

MADELEINE  N.  SHARP, 

Respondent. 
CERTIFICATE 

I,  B.  D.  Gamble,  clerk  of  The  Tax  Court  of  the 
United  States  do  hereby  certify  that  the  foregoing 
pages,  1  to  50,  inclusive,  contain  and  are  a  true  copy 
of  the  transcript  of  record,  papers,  and  proceed- 
ings on  file  and  of  record  in  my  office  as  called  for 
by  the  Praecipe  in  the  appeal  (or  appeals)  as  above 
number  and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  25  day  of  May,  1945. 

[Seal]  B.  D.  GAMBLE 

Clerk,  ^ 

The  Tax  Court  of  the 
United  States. 
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[Endorsed]:  No.  11064  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Commis- 
sioner of  Internal  Revenue,  Petitioner,  vs.  Made- 
leine N.  Sharp,  Respondent.  Transcript  of  the 
Record.  Upon  Petition  to  Review  a  Decision  of 
The  Tax  Court  of  the  United  States. 

Filed  May  28,  1945. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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Commissioner  of  Internal  Revenue,  petitioner 

V. 

Madeleine  N.  Sharp,  respondent 


ON    PETITION    FOR    REVIEW    OF    THE    DECISION    OF    THE    TAX 
COURT  OF   THE    UNITED   STATES 


BRIEF  FOR  THE  PETITIONER 


OPINION   BELOW 

The  opinion  of  the  Tax  Court  of  the  United  States 
(R.  29-38)  may  be  found  in  3  T.  C.  1062. 

JURISDICTION 

The  petition  for  review  involves  a  deficiency  of  $750 
in  gift  taxes  for  the  year  1938.  The  taxpayer  filed  her 
gift  tax  return  for  the  year  1938  with  the  Collector  of 
Internal  Revenue  for  the  Second  Collection  District  of 
New  York.  (R.  41.)  On  January  12,  1942,  the  Com- 
missioner mailed  a  statutory  notice  of  deficiency  to  the 
taxpayer.  (R.  6-9.)  On  April  6,  1942,  the  taxpayer 
filed  a  petition  with  the  Tax  Court  for  redetermina- 
tion of  her  gift  tax  liability,  pursuant  to  Section  1012 
of  the  Internal  Revenue  Code.  (R.  3-5.)  The  final 
order  and  decision  of  the  Tax  Court,  deciding  that 

(1) 


there  was  no  deficiency  in  gift  tax  was  entered  on 
August  22,  1942.  (R.  39.)  It  has  been  stipulated 
(R.  40)  by  the  parties  that  the  decision  of  the  Tax 
Court  may  be  reviewed  by  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  and  the  petition  for  review 
was  filed  November  9,  1944  (R.  41-45),  pursuant  to 
the  provisions  of  Sections  1141  and  1142  of  the 
Internal  Revenue  Code. 

QUESTION  PRESENTED 

Whether  a  gift  in  trust  for  the  taxpayer's  minor  son 
was  a  gift  of  "future  interests  in  property"  and  hence 
not  within  the  $5,000  exclusion  provision  of  Section 
504  (b)  of  the  Revenue  Act  of  1932. 

STATUTE  AND  REGULATIONS  INVOLVED 

Revenue  Act  of  1932,  c.  209,  47  Stat.  169: 

Sec.  502.    Computation  of  tax. 
The  tax  for  each  calendar  year  shall  be  an 
amount  equal  to  the  excess  of — 

(1)  a  tax,  computed  in  accordance  with  the 
Rate  Schedule  hereinafter  set  forth,  on  the 
aggregate  smn  of  the  net  gifts  for  such  calen- 
dar years,  over 

(2)  a  tax,  computed  in  accordance  with  the 
Rate  Schedule,  on  the  aggregate  sum  of  the  net 
gifts  for  each  of  the  preceding  calendar  years. 

***** 

Sec.  504.    Net  gifts. 

(a)  General  Definition. — The  term  "net 
gifts"  means  the  total  amount  of  gifts  made 
during  the  calendar  year,  less  the  deductions 
provided  in  section  505. 

(b)  Gifts  Less  Than  $5,000. — In  the  case  of 
gifts   (other  than  of  future  interests  in  prop- 


erty)  made  to  any  person  by  the  donor  during 
the  calendar  year,  the  first  $5,000  of  such  gifts 
to  such  ])erson  shall  not,  for  the  purposes  of 
subsection  (a),  be  included  in  the  total  amount 
of  gifts  made  during  such  year. 

Treasury  Regulations  79  (1936  ed.) : 

Art.  11.  Future  interests  in  property. — No 
part  of  the  value  of  a  gift  of  a  future  interest 
may  be  excluded  in  determining  the  total 
amount  of  gifts  made  during  the  calendar  year. 
"Future  intersts"  is  a  legal  term,  and  includes 
reversions,  remainders,  and  other  interests  or 
estates,  whether  vested  or  contingent,  and 
whether  or  not  supported  by  a  particular  inter- 
est or  estate,  which  are  limited  to  commence  in 
use,  possession,  or  enjoyment  at  some  future 
date  or  time.     *     *     * 

STATEMENT 

The  relevant  facts  as  stipulated  (R.  10-11),  as 
amended  (R.  27-28),  and  as  found  by  the  Tax  Court 
are  as  follows : 

On  September  20,  1938,  Madeleine  N.  Sharp  created 
a  trust  for  the  benefit  of  her  son,  Donald  Nichols 
Sharp,  naming  the  Title  Guarantee  and  Trust  Com- 
pany as  trustee.  (R.  10.)  On  the  same  date  she 
transferred  to  the  trustee  cash  and  securities  having 
a  fair  market  value  of  $252,090.79.  Donald  Nichols 
Sharp  was  born  on  September  9,  1922,  and  was  16 
years  of  age  on  September  20,  1938,  the  date  on  which 
the  trust  agreement  was  executed.     (R.  11.) 

On  September  20,  1938,  the  present  value  of  the 
right  to  receive  the  income  from  the  trust  established 


on  that  date  was  in  excess  of  $5,000.  (R.  11.)  The 
trust  instrument  provided  in  parts  as  follows  (R. 
12-13) : 

Article  First:  A.  To  hold,  manage,  invest, 
and  reinvest  said  trust  estate,  and  to  collect  and 
receive  the  rents,  interest,  income  and  dividends 
(hereinafter  referred  to  as  income)  therefrom 
and  after  paying  the  proper  charges  against  the 
same,  to  apply  and  pay  over  to  the  use  and^or 
the  benefit  of  my  son  Donald  Nichols  Sharp  the 
net  income  therefrom  during  his  minority,  and 
upon  his  reaching  his  majority  to  pay  the  net 
income  to  my  said  son  Uoniald  Nichols  Sharp 
during  his  life.  The  Trustee  may  make  any 
payment  of  any  income  thus  applicable  to  the 
use  of  my  son  Donald  Nichols  Sharp,  during  his 
minority,  by  paying  the  same  to  his  mother,  or 
guardian  of  his  jjroperty,  or  other  person  or 
corporation  designated  by  the  Donor  (without 
obligation  to  look  to  the  proper  application 
thereof  by  the  person  receiving  it)  or  by  ex- 
pending it  in  such  manner  as  the  Trustee,  in  its 
discretion,  believes  wdll  benefit  my  son.     Any 

balance-fidLinCOme    sWnbp    npmn7-|]]]pj|prl    irnfil 

.majority,  at  which  time  the  Trustee  shall  pay 
over  the  said  accumulated  income  to  my  son 
Donald  Nichols  Sharp. 

It  v/as  fiu-ther  provided  that  the  trust  was  to  termi- 
nate at  the  death  of  the  son  with  provisions  for  dis- 
tributions of  principal  to  his  children.     (R.  13.) 

In  determining  the  taxpayer's  gift  tax  for  the  year 
1938  the  Commissioner  disallowed  a  $5,000  exclusion 
from  taxpayer's  net  gifts  for  that  year  on  the  ground 


that  the  gift  in  trust  to  her  son  was  a  gift  of  a  future 
interest.     (R.  35.) 

statemi:nt  of  points  to  be  urged 

The  Commissioner's  assignments  of  error,  all  of 
which  are  here  relied  upon,  appear  in  the  record  at 
pages  43-45.  They  may  he  summarized  by  the  simple 
statement  that  the  Tax  Court  erred  in  holding  the 
gift  in  question  was  a  gift  of  a  present  interest  which 
entitled  the  taxpayer  to  an  exclusion  of  $5,000  in  com- 
puting her  gift  tax  liahility  for  the  year  1938. 

SUMMARY   OF   ARGUMENT 

A  reasonable  construction  of  the  trust  instrument 
involved  requires  the  legal  conclusion  that  the  income 
from  the  trust  was  a  gift  of  a  future  interest  to  the 
donor's  minor  son.  The  decision  below  rests  upon  the 
ground  that  the  specific  direction  to  the  trustee  to  ac- 
cumulate any  balance  of  income  during  the  son's 
minority  was  ''purely  precautionaiy  and  constituted 
no  limitations  upon  the  trustee  to  apply  and  pay  over 
the  net  income  to  the  son,"  during  his  minority.  As 
shown  by  other  language  in  the  trust  instrument  this 
conclusion  is  erroneous.  Only  so  much  of  the  income 
as  was  applicable  to  the  use  of  the  son  was  to  be  ap- 
plied or  paid  over,  and  there  is  no  showing  in  the 
record  as  to  what  this  amount  may  be.  Also  it  is 
specifically  provided  that  the  accumulated  suri)lus 
shall  be  paid  over  to  the  son  upon  his  reachmg  his 
majority.  Thus  it  is  evident  that  the  use,  possession 
or  enjoyment  of  some  portion  of  the  income  may  be 
postponed,  and  under  the  terms  of  the  statute  the 
taxpayer  is  not  entitled  to  the  exclusion  claimed. 


ARGUMENT 

The  gift  in  trust  for  the  benefit  of  a  minor  beneficiary  was  a 
gift  of  a  future  interest  as  to  which  no  exclusion  was  allow- 
able in  computing  taxpayer's  gift  tax  for  the  year  1938 

Section  504  (b)  of  the  Revenue  Act  of  1932,  supra, 
excludes  from  a  taxpayer's  net  gifts  the  first  $5,000  of 
gifts  (other  than  of  future  interests  in  property) 
made  to  any  person  durmg  the  taxable  year.  The  tax- 
payer here  claims  an  exclusion  of  $5,000  for  the  year 
1938  with  respect  to  the  gift  made  in  trust  to  her  son 
in  that  year.  If,  as  the  Commissioner  contends,  the 
gift  to  her  son  was  one  of  a  future  interest,  the  tax- 
payer is  not  entitled  to  the  exclusion. 

Treasury  Regulations  79,  Article  11,  supra,  defines 

future  interests  as  follows: 

"Future  interests"  is  a  legal  term,  and  includes 
reversions,  remainders,  and  other  interests  or 
estates,  whether  vested  or  contingent,  and* 
whether  or  not  supported  by  a  particular  in- 
terest or  estate,  which  are  limited  to  commence 
in  use,  possession,  or  enjoyment  at  some  future 
date  or  time. 

As  recently  stated  in  Commissioner  v.  Disston  (Sup. 
Ct.),  decided  June  4,  1945  (C.  C.  H.  Inheritance, 
Estate  &  Gift  Tax  Service,  par.  10,207),  this  definition 
has  been  approved  repeatedly.  United  States  v. 
Peher,  312  U.  S.  399;  United  States  v.  Ryerson,  312 
U.  S.  260;  Fondren  v.  Commissioner,  324  U.  S.  18. 

The  precise  question  here  is  whether,  under  the 
teiins  of  the  trust  instrument,  there  is  a  possibility 
that  the  beneficiary's  use,  possession  or  enjoyment  of 
any  part  of  the  income  may  be  postponed.     Commis- 


sioner  v.  Tai/lor,  122  F.  2d  714,  (C.  C.  A.  3rd) 
certiorari  denied,  314  U.  S.  699/  It  is  the  Commis- 
sioner's contention  that  ''Article  First"  of  that  instru- 
ment specifically  provides  for  some  measure  of  future 
use  or  enjoyment.  After  first  directing  (R.  12)  that 
the  trustee  "apply  and  pay  over  to  the  use  and  for 
the  benefit  of  my  son  Donald  Nichols  Sharp  the  net 
income  therefrom  during  his  minority"  it  is  provided 
(R.  13)  : 

Anif  balance  of  income  shall  he  accumulated 
until  the  arrival  of  my  son  Donald  Nichols 
Sharp  at  majority,  at  which  time  the  Trustee 
shall  pay  over  the  said  accumulated  in<come  to 
my  son  Donald  Nichols  Sharp.  [Italics  sup- 
plied.] 

The  basis  of  the  Tax  Court's  decision  that  the  gift 
was  one  of  a  present  interest  in  the  trust  income,  was 
that  the  donor  imposed  the  duty  on  the  trustee  to 
apply  and  pay  over  the  entire  net  income  to  the  son 
during  his  minority.  In  reaching  this  conclusion  it 
was  necessary  for  the  Tax  Court  to  also  conclude 
(R.  37)  that  the  ])rovision  for  accumulating  any  bal- 
ance of  income  was  ''purely  precautionary  and  consti- 
tuted no  limitation  upon  the  trustee  to  apply  and  pay 
over  the  net  income  to  the  son."  We  submit  that 
there  is  no  reasonable  basis  for  wholly  disregarding 
the  provision  for  the  accumulation  of  income  for  the 

^  Although  the  Third  Circuit  Court  of  Appeals  specifically 
overruled  the  Taylor  decision  in  Disston  v.  Commissioner^  144  F. 
2d  115,  119,  the  Supreme  Court  cited  it  with  approval  in  Fondren 
V.  Comviissioner,  sitqji'a  (p.  21),  and  by  implication  approved  it  in 
reversing  the  Circuit  Court's  decision  in  the  Disston  case. 
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minor  beneficiary.  A  cardinal  rule  of  construction 
of  a  trust  instrument  is  that  the  intent  of  the  settlor 
as  evinced  by  the  language  of  the  instinment  must 
prevail  and  that  intent  must  be  collected  from  the 
whole  instrument  taken  together. 

In  the  Disston  case,  supra,  the  first  direction  of  each 
trust  was  to  accumulate  the  net  income  until  the 
minor  reached  21.     The  Supreme  Court  observed: 

If  that  were  all,  it  would  again  be  clear  that  a 
future  interest  was  created  by  the  postponement 
of  enjoyment.  A  later  paragraph  directs  the 
trustees  however,  "to  apply  *  *  *  such  in- 
come therefrom  as  may  be  necessary  for  the 
education,  comfort  and  support  of  the  respec- 
tive minors,"  and  to  accumulate  the  remainder. 

In  the  instant  case,  the  first  direction  of  the  trust  is 
to  apply  and  pay  over  the  income  for  the  use  and 
benefit  of  the  son  during  his  minority.  It  that  were 
all,  it  might  well  be  that  a  present  interest  was  created. 
It  appears  to  be  settled  that  if  income  of  a  trust  is 
required  to  be  distributed  periodically,  as  annually, 
the  gift  of  the  income  is  one  of  a  present  interest.  See 
Fondren  v.  Commissioner,  supra.  However,  such  is 
not  the  case.  The  same  paragraph^  then  specifically 
provides  for  the  accumulation  of  the  balance  of  the  in- 
come which  is  not  applicable  to  the  use  of  the  minor. 

In  providing  the  manner  in  which  the  trustee  may 
make  payments  of  income  during  the  son's  minority 
the  payments  are  described  (R.  13)  as  ''any  payment 
of  any  income  thus  applicable  to  the  use  of  my  son." 
[Italics  supplied.]  Certainly  this  sentence  suggests 
that  some  part  of  the  income  may  not  be  applicable 
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to  the  use  of  the  minor  and  when  coupled  with  the 
next  succeeding  sentence,  which  j)ositively  directs  ac- 
cumulation of  any  balance,  it  is  clear  that  the  intent 
of  the  donor  was  to  distinguish  between  income  which 
was  applicable  to  the  use  and  for  the  benefit  of  the 
son  during  his  minority  and  that  income  which  should 
be  held  until  he  reached  majority. 

It  should  be  noted  that  the  words  **use  and  benefit" 
are  emploj^ed  only  with  respect  to  the  son's  minority. 
In  contrast  to  the  provision  regarding  minority  it  is 
simply  stated  (E.  12-13)  "and  upon  his  reaching  his 
majority  to  pay  the  net  income  to  my  said  son  Donald 
Nichol  Sharj)  during  his  life."  When  coupled  with 
other  provisions  of  that  paragraph  it  seems  clear  that 
the  words  "use  and  benefit"  were  used  as  words  of 
limitation.^  It  is  immaterial  for  tax  purposes  that 
the  exact  administration  of  that  limitation  is  not  ex- 
pressed.    The  fact  that  a  balance  of  income  was  con- 

-  In  the  Tax  Court  the  taxpayer  cited  tjie  case  of  Gaf<quet  v. 
Pollock',  1  App.  Div.  512  (X.  y!),  37  N.  Y.  S.  357,  affirmed,  158 
X.  Y.  734,  53  X.  E.  1125,  as  holding  that  where  a  trust  instrument 
directed  the  income  to  be  applied  to  the  use  of  the  beneficiary, 
with  no  discretion  given  the  trustees,  the  beneficiary  was  entitled 
to  have  the  entire  income  paid  over  as  it  accrued.  However,  in 
that  case,  the  instrument  made  no  provision  whatever  for  ac- 
cumulatinfy  any  income  and  the  court  particularly  observed  that 
fact.  The  case  is  therefore  no  authority  in  the  instant  case.  On 
the  other  hand,  it  has  been  held  that  where  a  testamentary  trustee 
was  directed  to  apply  and  pay  the  income  for  the  education  of 
minor  beneficiaries,  there  was  a  clear  imi)lication  that  tlie  trustee 
should  reserve  any  surplus  income  over  and  above  the  money  to  be 
expended  for  the  limited  ])urpose  fixed  by  the  testatrix,  altliough 
there  was  no  mention  whatever,  in  the  instrument,  of  accumulating 
any  income.  In  re  King's  Estate,  121  Misc.  298  (X.  Y.),  2(XJ 
X.  Y.  S.  829. 
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templated  and  that  the  trustee  was  directed  to  accumu- 
late it  is  sufficient. 

There  is  no  indication  from  the  face  of  the  trust 
instrument  or  the  surrounding  circumstances  that  a 
steady  flow  of  some  ascertainable  portion  of  income  to 
the  minor  would  be  required  for  his  use  and  benefit. 
The  existence  of  a  duty  to  api)ly  the  income  for  the 
minor's  use  and  benefit  gives  no  more  clue  to  the 
amount  that  will  be  applicable  for  that  purpose,  than 
did  the  duty  to  apply  income  necessary  for  the  educa- 
tion, comfort  and  support  of  the  minors  in  the  Disston 
case,  supra.  Taxpaj^er  is  entitled  to  no  presumption 
that  the  entire  income  from  a  $250,000  fund  will  be 
needed  and  therefore  become  applicable  to  the  use  and 
benefit  of  the  taxpayer's  minor  son.  Whether  or  not 
a  court  of  equity  might  intervene  does  not  meet  the 
question.  In  cases  where  the  instrument  specifically 
states  that  payment  or  withholding  of  income  rests 
in  the  full  discretion  of  the  trustee,  a  court  of  equity 
may  intervene.  Welch  v.  Paine,  130  F.  2d  990  (C.  C. 
A.  1st)  ;  Commissioner  v.  Brandegee,  123  F.  2d  58 
(C.  C.  A.  1st)  ;  French  v.  Commissioner,  138  F.  2d 
254  (C.  C.  A.  8th).  In  fact,  in  cases  where  a  minor 
has  insufficient  means  of  support  and  education,  a 
court  of  equity  may  no  doubt  intervene  even  though 
the  trustee  has  no  power  to  apply  any  income  to  the 
use  of  the  minor.  See  Matter  of  Wagner,  81  App. 
Div.  163  (N.  Y.),  80  N.  Y.  S.  ISb;  Matter  of  Hoivland, 
37  Misc.  114  (N.  Y.),  74  N.  Y.  S.  950,  reversed  on 
other  grounds,  75  App.  Div.  207  (N.  Y.),  77  N.  Y.  S. 
1025. 
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There  is  nothing  in  this  record  to  indicate  tliat  the 
parents  of  the  minor  beneficiary  were  unable  or 
unwilling  to  support  and  educate  their  child  and  we 
believe  that  this  would  have  to  be  shown  before  a  court 
of  equity  would  compel  the  trustee  to  apply  or  pay 
over  an  amount  which  it  had  in  good  faith  accumu- 
lated as  a  halance  above  that  for  the  reasonable  use 
and  benefit  of  the  minor. 

The  Tax  Court  stated  (R.  38)  that  it  found  support 
for  its  conclusion,  that  this  gift  was  one  of  a  present 
interest,  in  Commissioner  v.  Loivden,  131  F.  2d  127 
(C.  C.  A.  7th),  and  Fisher  v.  Commissioner,  45  B.  T. 
A.   958,   appealed   on   another   issue,   132   F.   2d  383 
(C.  C.  A.  9th).     We  do  not  think  either  of  those  cases 
offer  such  support  because  in  each  there  were  two  vital 
facts  which  are  absent  in  the  instant  case.     In  each, 
the  net  income  was  directed  to  be  distributed  annually. 
In  neither  was  there  any  mention  of  accumulation  of 
any  pai-t  of  the  income.     Also,  in  Smith  v.  Commis- 
sioner, 131  F.  2d  254  (C.  C.  A.  8th),  upon  which  the 
Tax  Court  also  relied,  the  trust  instrument  made  no 
specific    provision    for    accumulation    of    income    or 
possible  postponement  of  its  enjoyment  by  the  bene- 
ficiary, but  the  Eighth  Circuit  held  that  the  dominant 
purpose  of  the  settlor,  as  gathered  from  the  whole  in- 
strument, repelled  the  idea  of  accumulation  or  post- 
ponement.    The  validity  of  this  premise  is  doubtful 
and  was  criticized  by  this  Court  in  Fisher  v.  Commis- 
sioner, supra    (p.   386)    as   resting  on   "an   insecure 
foundation,  being  based,  as  it  is,  on  the  court's  view 
of  the  jjurpose  of  the   settlor."    Also,   in   Weleh  v. 
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Paine,  supra,  this  same  theory  was  criticized  (p.  992) 

as  causing — 

uncertainty  and  confusion,  depending  as  it 
would  upon  a  weighing  of  the  relative  emphasis 
placed  by  the  settlor  on  accumulation  and  cur- 
rent distribution  in  defining  the  trustee's  dis- 
cretionary power. 

Nor  do  we  think  any  support  for  the  decision  below 
may  be  found  either  in  Commissioner  v.  Kempner,  126 
F.  2d  853  (C.  C.  A.  5th),  or  in  Commissioner  v.  Bran- 
degee,  supra.  In  the  former,  the  gift  in  trust  was  of 
non-interest  bearing  notes  of  third  persons,  payable  in 
the  future.  The  court  held  that  the  mere  fact  that  the 
notes  were  not  by  their  terms  payable  until  a  future 
time  did  not  make  them  gifts  of  future  interests.  In 
the  Brandegee  case,  the  trustees  were  given  discre- 
tionary power  to  pay  off  any  mortgages,  either  from 
the  principal  or  the  income  of  the  trust,  before  paying 
any  income  to  the  beneficiaries.  In  remanding  the 
case  for  a  determination  of  whether  there  were  any 
mortgages  outstanding  at  the  date  of  the  gift  in  trust, 
the  court  merely  stated  (p.  62)  that  ''in  ordinary 
usage  a  life  tenant  under  a  trust,  having  the  right  to 
the  immediate  beneficial  enjoyment  of  the  income,  is 
considered  as  having  a  present  interest."  We  find 
nothing  in  that  language  to  support  the  decision  below 
because  it  assumes,  as  the  answer,  the  very  issue  in 
this  case. 

The  fact  that  all  of  the  income  might  be  applied  or 
paid  to  the  beneficiary  currently  is  not  sufficient  to 
make  the  beneficiary's  interest  a  present  one.    Unless 
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it  is  proved  that  all  of  the  income  or  some  reasonably 
certain  portion  thereof  wonld  be  paid  or  applied  cur- 
rently the  difficulty  of  valuing  the  i)resent  interest 
arises.  '  See  H.  Rep.  No.  708,  72nd  Cong.,  1st  Sess., 
p.  29  (1939-1  Cum.  Bull.  (Part  2)  457). 

We  submit  that  this  taxpayer  has  failed  to  prove 
the  facts  which  would  entitle  her  to  the  exclusion 
which  Congress  has  granted  for  certain  types  of  gifts 
only.  New  Colonial  Co.  v.  Helvering,  292  U.  S.  435. 
The  purpose  of  the  exclusion  is  simply  to  avoid  the 
burden  of  recording  and  reporting  numerous  small 
gifts,  which  would  be  disproportionate  to  the  revenue 
l^roduced.  The  amount  ^  of  the  exclusion  is  made  suf- 
ficiently large  to  cover  most  gifts  such  as  wedding  and 
Christmas  gifts.     (H.  Rep.  No.  708,  supra.) 

The  least  that  may  be  said  of  this  trust  instrument 
is  that  it  might  be  interpreted  as  providing  conflicting 
directions  to  the  trustee  but  there  is  no  legal  basis  for 
ignoring  one  or  the  other  in  order  to  prove  that  the 
interest  in  question  is  an  interest  with  respect  to 
which  the  exclusion  is  allowable,  particularly  since 
the  record  discloses  none  of  the  circumstances  under 
which  the  gifts  were  made.  See  Fondren  v.  Commis- 
sioner, supi^a,  (pp.  21-22). 


^  The  amount  of  the  exchision  was  reduced  to  $4,000  in  tlie  Kev- 
enue  Act  of  1938,  c.  289,  52  Stat.  447,  Section  505,  before  it  reduc- 
tion to  $3,000  in  the  Revenue  Act  of  1942,  c.  619,  56  Stat.  798,  Sec- 
tion 454  (26  U.  S.  C.  1940  ed.,  Supp.  IV,  Sec.  1003).  The  report 
of  the  House  Committee  relating  to  the  latter  act  indicates  that 
the  exclusion  would  be  abolished  completely  except  for  the  admin- 
istrative difficulties  which  would  arise  if  that  were  done.  H.  Rep. 
No.  2333,  77th  Cong.,  2d  Sess.,  p.  37  (1942-2  Cum.  Bull.  372). 
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CONCLUSION 

The  Tax  Court  erred  in  holding  that  the  taxpayer 
is  entitled  to  the  exclusion  claimed.  Its  decision 
should  be  reversed. 

Respectfully  submitted, 

Samuel  O.  Clark,  Jr., 
Assistant  Attorney  General. 
Sew  ALL  Key, 
J.  Louis  Monarch, 
Muriel  S.  Paul, 
Special  Assistants  to  the  Attorney  General. 

September,  1945. 
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IN  THE 

United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 

No.  11064 


Commissioner  of  Internal  Revenue,  Petitioner 

vs. 
Madeleine  N.  Sharp,  Respondent 


On  petition   for  review  of  the  decision  of  The   Tax 
Court  of  the  United  States 


Brief  for  the  Respondent 

OPINION  BELOW 

The  opinion  of  the  Tax  Court  of  the  United  States  (R. 
29-38)  may  be  found  in  3  T.  C.  1062. 

JURISDICTION 

The  petition  for  review  involves  a  deficiency  of  $750  in 
gift  taxes  for  the  year  1938.  The  taxpayer  filed  her  gift 
tax  return  for  the  year  1938  with  the  Collector  of  Internal 
Revenue  for  the  Second  Collection  District  of  New  York. 
(R.  41.)  On  January  12,  1942,  the  Commissioner  mailed 
a  statutory  notice  of  deficiency  to  the  taxpayer.  (R.  6-9.) 
On  April  6,  1942,  the  taxpayer  filed  a  petition  with  the 
Tax  Court  for  redetermination  of  her  gift  tax  liability, 
pursuant  to  Section  1012  of  the  Internal  Revenue  Code. 


(R.  3-5.)  The  final  order  and  decision  of  the  Tax  Court, 
deciding  that  there  was  no  deficiency  in  gift  tax  was  entered 
on  August  22,  1942.  (R.39.)  It  has  been  stipulated  (R.  40) 
by  the  parties  that  the  decision  of  the  Tax  Court  may  be 
reviewed  by  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  and  the  petition  for  review  was  filed  November  9, 
1944  (R.  41-45),  pursuant  to  the  provisions  of  Sections 
1141  and  1142  of  the  Internal  Revenue  Code. 

QUESTION  PRESENTED 

Whether  a  gift  in  trust  for  the  taxpayer's  minor  son 
was  a  gift  of  "future  interests  in  property"  and  hence  not 
within  the  $5,000  exclusion  provision  of  Section  504  (b) 
of  the  Revenue  Act  of  1932. 

STATUTE  AND  REGULATIONS  INVOLVED 

Revenue  Act  of  1932,  c.  209,  47  Stat.  169: 

Sec.  502.    Computation  of  Tax. 
The  tax  for  each  calendar  year  shall  be  an  amount 
equal  to  the  excess  of — 

(1)  a  tax,  computed  in  accordance  with  the 
Rate  Schedule  hereinafter  set  forth,  on  the  aggre- 
gate sum  of  the  net  gifts  for  such  calendar  years, 
over 

(2)  a  tax,  computed  in  accordance  with  the 
Rate  Schedule,  on  the  aggregate  sum  of  the  net 
gifts  for  each  of  the  preceding  calendar  years. 

Sec.  504.    Net  Gifts. 

(a)  General  Definition. — The  term  "net  gifts" 
means  the  total  amount  of  gifts  made  during  the 
calendar  year,  less  the  deductions  provided  in  sec- 
tion 505. 


(b)  Gifts  Less  Than  $j,ooo. — In  the  case  of 
gifts  (other  than  of  future  interests  in  property) 
made  to  any  person  by  the  donor  during  the  calendar 
year,  the  first  $5,000  of  such  gifts  to  such  person 
shall  not,  for  the  purposes  of  subsection  (a),  be 
included  in  the  total  amount  of  gifts  made  during 
such  year. 

Treasury  Regulations  79  (1936  ed.): 

Art.  11.  Future  Interests  in  Property. — No  part 
of  the  value  of  a  gift  of  a  future  interest  may  be 
excluded  in  determining  the  total  amount  of  gifts 
made  during  the  calendar  year.  "Future  interests" 
is  a  legal  term,  and  includes  reversions,  remainders, 
and  other  interests  or  estates,  whether  vested  or 
contingent,  and  whether  or  not  supported  by  a  par- 
ticular interest  or  estate,  which  are  limited  to  com- 
mence in  use,  possession,  or  enjoyment  at  some 
future  date  or  time.*** 

STATEMENT 

The  respondent  adopts  the  statement  of  facts  set  forth 
in  petitioner's  brief,  pages  3  to  5,  inclusive.  For  purposes 
of  convenience  Article  First  of  the  trust  instrument  involved 
is  set  forth  herein  in  full : 

Article  First:  A.  To  hold,  manage,  invest,  and 
reinvest  said  trust  estate,  and  to  collect  and  receive 
the  rents,  interest,  income  and  dividends  (herein- 
after referred  to  as  income)  therefrom  and  after 
paying  the  proper  charges  against  the  same,  to 
apply  and  pay  over  to  the  use  and  for  the  benefit 
of  my  son  Donald  Nichols  Sharp  the  net  income 
therefrom  during  his  minority,  and  upon  his  reach- 
ing his  majority  to  pay  the  net  income  to  my  said  son 
Donald  Nichols  Sharp  during  his  life.  The  Trustee 
may  make  any  payment  of  any  income  thus  applicable 


to  the  use  of  my  son  Donald  Nichols  Sharp,  during 
his  minority,  by  paying  the  same  to  his  mother, 
or  guardian  of  his  property,  or  other  person  or 
corporation  designated  by  the  Donor  (without  obli- 
gation to  look  to  the  proper  application  thereof  by 
the  person  receiving  it)  or  by  expending  it  in  such 
manner  as  the  Turstee,  in  its  discretion,  believes 
will  benefit  my  son.  Any  balance  of  income  shall 
be  accumulated  until  the  arrival  of  my  son,  Donald 
Nichols  Sharp  at  majority,  at  which  time  the  Trustee 
shall  pay  over  the  said  accumulated  income  to  my 
son  Donald  Nichols  Sharp. 

SUMMARY  OF  ARGUMENT 

The  issue  in  this  case  turns  upon  a  construction  of  the 
trust  instrument.  A  reasonable  construction  of  the  trust 
instrument  requires  the  conclusion  that  the  interest  of  the 
donee  beneficiary  in  the  income  of  the  trust  was  not  limited 
to  commence  in  use,  possession  or  enjoyment  at  some  future 
time.  The  donee  beneficiary  was  entitled  at  all  times  to 
demand  and  possess  the  income  of  the  trust  and  the  trustee 
was  under  the  express  duty  to  apply  and  pay  over  the  net 
income  of  the  trust  to  the  use  and  for  the  benefit  of  the 
donee.  Since  the  interest  of  the  donee  was  a  present  interest 
in  the  income  of  the  trust  the  taxpayer  is  entitled  to  the 
exclusion  claimed.  The  decision  of  the  Tax  Court  is  cor- 
rect and  should  be  affirmed, 

ARGUMENT 

The  gift  of  the  income  of  the  trust  for  the  benefit  of 
a  minor  beneficiary  was  a  gift  of  a  present  interest 
as  to  which  the  taxpayer  w^as  entitled  to  an  exclusion 
allowable  in  computing  taxpayer's  gift  tax  for  the 
year  193  8. 


The  issue  in  this  case  turns  upon  an  interpretation  of 
the  trust  instrument.  The  question  to  he  determined  is 
whether  the  donor's  minor  son  has  a  present  interest  in 
the  trust  income.  The  Supreme  Court  in  Foudrcii  v.  Coni- 
'missioncr,  324  U.  S.  18,  65  S.  Ct.  499,  89  L.  Ed.  449,  has 
recently  outhned  some  oruidin^  principles  to  be  ai)plied  in 
determinino-  whether  a  gift  is  of  a  present  or  future  interest. 
Commissioner  v.  Disston  (Sup.  Ct.)  decided  June  4,  1945, 
89  L.  Ed.  1202,  C.  C.  H.  Inheritance,  Estate  and  Gift  Tax 
Service,  Paragraph  10,207,  Prentice  Hall  Federal  Tax 
Service,  Paragraph  72,026.  To  be  classed  as  a  present 
interest,  the  donee  must  have  the  right  presently  to  use, 
possess  or  enjo}^  and  there  must  be  no  barrier  of  a  sub- 
stantial period  of  time  imposed  by  the  trust  instrument 
between  the  will  of  the  donee  to  enjoy  what  has  been  given 
him  and  that  enjoyment.  The  same  concept  is  implicit  in 
Treasury  Regulations  79,  Article  11,  supra,  which  defines 
future  interest  as  follows: 

"Future  interests"  is  a  legal  term,  and  includes 
reversions,  remainders,  and  other  interests  or  estates, 
whether  vested  or  contingent,  and  whether  or  not 
supported  by  a  particular  interest  or  estate,  which 
are  limited  to  commence  in  use,  possession,  or  enjoy- 
ment at  some  future  date  or  time. 

If  the  donee  of  the  gift  has  the  right  presently  to  use, 
possess  or  enjoy  the  subject  of  the  gift,  the  gift  is  not 
a  future  interest  within  the  meaning  of  Treasury  Regula- 
tions 79,  Article  11,  supra,  or  of  the  term  "future  interests" 
as  used  in  Section  504  (b)  of  the  Revenue  Act  of  1932, 
supra. 


Applying-  these  principles  to  the  instant  gift  the  question 
presented  is  did  Donald  Sharp,  the  donee  of  the  income 
of  the  trust,  have  the  right  to  use,  possess  or  enjoy  the 
income  of  the  trust  from  its  inception?  As  noted  above, 
the  question  turns  upon  an  interpretation  of  the  trust  instru- 
ment. The  Tax  Court  (R.  36)  has  interpreted  the  trust 
instrument  to  confer  upon  Donald  Sharp  a  present  absolute 
right  to  the  income.  The  interpretation  of  the  Tax  Court 
is  clearly  correct.  "Article  First"  of  the  trust  instrument 
(R.  12)  contains  a  clear  and  unequivocal  direction  to  the 
trustee  "  *  *  *  to  apply  and  pay  over  to  the  use  and  for 
the  benefit  of  my  son  Donald  Nichols  Sharp  the  net  income 
therefrom  during  his  minority,  and  upon  his  reaching  his 
majority  to  pay  the  net  income  to  said  son  Donald  Nichols 
Sharp  during  his  life."  No  discretion  is  given  to  the  trustee. 
No  contingencies  or  conditions  are  provided  for.  No 
standard  is  established  from  which  it  may  be  inferred  that 
the  need  of  the  beneficiary  limits  his  right  to  the  income. 
The  trustee  is  directed  flatly  to  apply  and  pay  over  to  the 
use  and  for  the  benefit  of  the  donee  the  net  income  during 
his  minority.  Where  a  trust  instrument  directs  the  income 
to  be  applied  to  the  use  of  the  beneficiary,  no  discretion 
being  given  to  the  trustee  to  apply  only  so  much  of  the 
income  as  it  might  deem  necessary  for  maintenance,  the 
beneficiary  is  entitled  to  have  the  entire  income  paid  over 
as  it  accrues.  Gasqiiet  v.  Pollock,  37  N.  Y.  S.  357,  1  App. 
Div.  512,  afif'd.  158  N.  Y.  734,  53  N.  E.  1125.  It  is  clear 
that  the  above  language  of  the  trust  instrument  did  not 
give  the  trustee  any  authority  to  accumulate  income  or 
any  discretion  to  withhold  income  from  the  beneficiary  for 


any  reason.  Petitioner  concedes  in  his  Opening^  Brief  (p.  8) 
"If  that  were  all,  it  mig^ht  well  be  that  a  present  interest 
was  created." 

"Article  First"  of  the  trust  instrument  goes  on  to  pro- 
vide (R.  13)  "The  trustee  may  make  any  payment  of  any 
income  thus  applicable  to  the  use  of  my  son  Donald  Nichols 
Sharp,  during  his  minority,  by  paying  the  same  to  his 
mother,  or  guardian  of  his  property,  or  other  person  or 
corporation  designated  by  the  Donor  (without  obligation 
to  look  to  the  proper  application  thereof  by  the  person 
receiving  it)  or  by  expending  it  in  such  manner  as  the 
Trustee,  in  its  discretion,  believes  will  benefit  my  son."  This 
additional  language  of  "Article  First"  (R.  13)  in  no  way 
limits  the  absolute  direction  contained  in  the  first  sentence, 
of  "Article  First"  (R.  12)  to  apply  and  pay  over  the  net 
income  to  the  use  and  for  the  benefit  of  the  donee.  As 
pointed  out  by  petitioner  in  his  Opening  Brief  (p.  8),  a 
cardinal  rule  of  construction  of  a  trust  instrument  is  that 
the  intention  of  the  settlor  as  evidenced  by  the  language 
of  the  instrument  must  prevail  and  that  intent  must  be 
collected  from  the  whole  instrument  taken  together.  Ap- 
plying this  rule  to  the  instant  trust  instrument  it  is  apparent 
that  the  second  sentence  of  "Article  First"  (R.  13)  is  not 
a  limitation  upon  the  outright  direction  to  apply  and  pay 
over  the  net  income  contained  in  the  first  sentence  but  is 
rather  an  implementation  of  that  direction  and  is  designed 
to  protect  the  trustee  in  paying  out  income  to  a  minor  and 
to  afford  a  workable  method  of  handling  the  minor's  funds. 
The  trustee  may  pay  the  net  income  during  minority  to 
the  donee's  mother  or  guardian  or  other  person  or  corpora- 
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tion  designated  by  the  donor  zvitJwut  obligation  to  look 
to  the  proper  application  thereof  by  the  person  receiving  it 
or  the  trustee  may  expend  the  net  income  in  such  manner 
as  the  trustee  in  his  discretion  beheves  will  benefit  the  donee. 
This  language  is  not  designed  to  impose  upon  the  trustee 
the  duty  of  administering  the  donee's  expenditure  of  funds 
but  is  designed  to  relieve  the  trustee  of  any  duty  in  this 
regard  and  to  make  it  possible  for  the  trustee  to  carry  out 
the  mandate  of  the  first  sentence  of  "Article  First"  (R.  12) 
to  apply  and  pay  over  the  net  income  to  the  use  and  for 
the  benefit  of  the  donee  without  assuming  the  responsibility 
of  ascertaining  the  use  to  which  the  funds  are  put.  Thus 
interpreted,  the  first  and  second  sentences  of  "Article  First" 
(R.  12,  13)  are  consistent  and  each  is  given  meaning.  If 
the  language  of  the  second  sentence  is  construed  as  a  limita- 
tion on  the  absolute  direction  contained  in  the  first  sentence, 
the  first  sentence  becomes  meaningless.  The  first  sentence 
of  "Article  First"  (R.  12)  contains  the  direction  to  pay 
the  funds  to  the  donee  which  creates  an  absolute  right  in 
the  donee  to  presently  demand,  receive  and  possess  the  net 
income.  The  second  sentence  implements  the  first  sentence 
by  setting  up  the  procedure  for  carrying  out  the  direction 
and  relieves  the  trustee  of  any  duty  to  supervise  the  expendi- 
ture of  funds  by  the  donee  or  of  seeking  the  appointment 
of  a  guardian  of  the  donee  or  of  paying  the  funds  into 
court.  Where  the  beneficiary  of  a  trust  who  is  entitled 
to  the  benefit  of  the  income  is  an  infant  or  otherwise  under 
a  legal  incapacity,  and  the  trust  instrument  makes  no  other 
provision,  it  is  ordinarily  the  duty  of  the  trustee  to  pay 
the  income  to  his  guardian  or  to  pay  it  into  court.   Gasquet 


V.  Pollock,  supra;  Matter  of  Taylor,  234  App.  Div.  892, 
254  N.  Y.  S.  505,  aff'd.  260  N.  Y.  527,  184  N.  E.  78.  The 
second  sentence  of  "Article  First"  (R.  13)  is  desij^ed  to 
give  the  trustee  freedom  in  carryin^^  out  the  absolute  direc- 
tion contained  in  the  first  sentence  rather  than  to  limit  the 
duty  to  pay  over. 

The  last  sentence  of  "Article  First"  (R.  13)  provides: 
"Any  balance  of  income  shall  be  accumulated  until  the 
arrival  of  my  son  Donald  Nichols  Sharp  at  majority,  at 
which  time  the  Trustee  shall  pay  over  the  said  accumulated 
income  to  my  son  Donald  Nichols  Sharp."  The  languai^e 
of  the  last  sentence  is  not  a  limitation  upon  Ihe  absolute 
direction  to  apply  and  pay  over  the  net  income  to  the  use 
and  for-the-beiiefiL  Of  the  doht^6.  It  confers  no  discretionary 
power  (^fl  thfe  trustee  to  wifHKold  income  and  to  accumulate 
it. ^  The  last  sentence  of  "Article  First"  (R.  13)  with  ref- 
erence to  the  accumulation  of  "any  balance  of  income" 
in  no  way  limits  the  absolute  right  of  the  donee  to  possess 
income  or  the  absolute  duty  of  the  trustee  to  apply  and 
pay  over  income  contained  in  the  first  sentence.  Since  the 
donee  has  the  absolute  right  to  possess  income,  his  interest 
is  not  a  future  interest  with  the  definition  of  "future  in- 
terests" contained  in  Treasury  Regulations  79,  Article  11, 
supra.  The  provision  for  the  accumulation  of  income  is 
designed  and  intended  to  meet  the  contingency  that  the 
beneficiary  may  not  exercise  his  right  to  possess  all  of  the 
income  and  to  put  at  rest  any  question  as  to  the  ultimate 
disposition  of  such  income  which  the  donee  may  not  with- 
draw. See  In  Re  Kirby's  Estate,  231  N.  Y.  S.  408,  133 
Misc.  152,  appeal  denied  239  N.  Y.  S.  390,  228  App.  Div. 
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171.  The  fact  that  the  beneficiary  may  not  exercise  his 
absolute  right  to  possess  all  of  the  income  and  in  this  event 
the  trustee  is  directed  to  accumulate  such  income  does  not 
change  the  beneficiary's  absolute  right  to  possess  the  income 
into  a  Tufufe  Inlp^  or_  extili^  his  absolute  right  to 
possess  the  income.  Moreover,  the  trustee's  duty  to  ac- 
cumulate aris:es^'?5nry  if  there  is  "any  balance  of  income" 
which  clearly  means  income  which  has  not  been  applied 
or  paid  over  as  directed  in  the  first  sentence  of  "Article 
First"  (R.  12).  Since  the  first  sentence  clearly  gives  the 
trustee  no  discretion  in  the  matter  of  the  payment  of  income 
but  places  an  absolute  duty  on  the  trustee  to  pay  over  the 
income  and  creates  an  absolute  right  in  the  donee  to  possess 
the  income,  it  is  equally  clear  that  the  trustee  derives  no 
added  power  or  discretion  from  the  last  sentence  directing 
the  accumulation  of  "any  balance  of  income"  which  the 
donee  may  allow  to  remain. 

Furthermore,  there  is  no  direction  contained  in  the  trust 
instrument  to  segregate  income  into  current  and  accumu- 
lated income.  Accumulated  income  and  current  income  are 
therefore  equally  subject  to  the  right  of  the  beneficiary 
during  minority.  During  minority  the  donee's  right  would 
have  to  be  exercised  through  his  parent  or  guardian.  After 
reaching  majority  he  may  personally  enforce  his  right. 
However,  Congress  did  not  intend  to  penalize  gifts  to  minors 
merely  because  the  legal  disability  of  their  years  precludes 
them  for  a  timic  from  receiving  their  income  in  hand  cur- 
rently or  from  directly  exercising  their  legal  rights.  Fondren 
V.  Commissioner,  supra.  Reasonably  construed  "Article 
First"  (R.  12,  13)  of  the  trust  instrument  gives  no  power 
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or  discretion  to  the  trustee  to  withhold  or  accumulate  income. 
On  the  contrary,  the  trustee  is  expressly  directed  to  apply 
and  pay  over  the  net  income  for  the  use  and  benefit  of  the 
donee.  The  trustee  is  directed  to  accumulate  income  only 
in  the  event  that  there  remains  "any  balance  of  income" 
which  the  donee  may  not  have  withdrawn.  This  direction 
is  merely  a  precautionary  measure  designed  to  put  at  rest 
any  question  as  to  who  would  be  entitled  to  such  income. 

The  language  of  the  Supreme  Court  in  Commissioner  v. 
Disston,  supra,  referred  to  in  petitioner's  brief  (pp.  12,  13), 
"But,  even  though  the  trustees  were  under  a  duty  to  apply 
the  income  for  support,  irrespective  of  outside  sources  of 
revenue,  there  is  always  the  question  of  how  much,  if  any, 
of  the  income  can  actually  be  applied  for  the  permitted  pur- 
poses" has  no  application  to  the  instant  case.  The  trust 
instrument  in  the  Disston  case  directed  the  accumulation 
of  income  during  minority  and  allowed  the  payment  of 
income  during  minority  only  for  certain  limited  purposes. 
The  donee's  right  to  income  was  conditioned  upon  a  show- 
ing of  need  for  the  limited  purposes.  In  the  instant  case 
there  is  no  limitation  upon  the  direction  to  apply  and  pay 
over  the  income  to  the  use  and  for  the  benefit  of  the  donee. 
The  income  could  be  used  by  the  donee  for  any  purpose 
and  therefore  a  showing  of  need  for  a  particular  purpose 
is  not  required.  The  above  language  of  the  Supreme  Court 
in  the  Disston  case  must  be  read  in  the  light  of  the  facts 
in  that  case  which  clearly  showed  that  income  was  to  be 
accumulated  and  paid  out  only  for  limited  purposes.  If  the 
above  language  of  the  Disston  case  is  to  be  applied  in  fact 
situations  where  the  beneficiary  of  the  income  of  a  trust 
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has  an  absolute  and  unqualified  right  to  the  income,  every 
gift  of  trust  income  will  be  a  future  interest  unless  the 
donee  can  show  need  for  the  income.  Certainly  the  Supreme 
Court  never  intended  such  result  but  intended  the  language 
to  apply  to  the  particular  facts  before  it  in  the  Disston  case. 
The  language  of  the  Supreme  Court  in  the  Disston  case 
with  reference  to  the  necessity  of  evidence  indicating  a 
steady  flow  of  some  ascertainable  portion  of  income  to  the 
minor,  referred  to  in  petitioner's  brief  (p.  10),  has  no 
application  to  the  instant  case.  As  noted  above,  the  trust 
instrument  in  the  Disston  case  directed  the  accumulation 
of  income  and  provided  for  payments  to  the  beneficiaries 
for  limited  purposes  only.  In  the  instant  case  the  trust 
instrument  directs  the  payment  of  income  by  the  trustee 
to  the  donee,  without  limitation  as  to  purpose,  and  provides 
only  for  the  accumulation  of  amounts  which  the  donee  as 
a  matter  of  grace  allows  to  remain.  The  trust  instrument 
in  the  instant  case  itself  provides  the  necessary  indication 
that  a  steady  flow  of  income  to  the  minor  is  required  by 
the  terms  of  the  trust.  Since  there  is  no  condition,  standard 
or  need  which  must  be  satisfied  or  proved  before  the  right 
of  the  beneficiary  accrues,  no  evidence  of  need  or  use  of 
income  is  required.  A  reasonable  construction  of  the  trust 
instrument  giving  efifect  to  all  of  its  provisions  requires  the 
conclusion  that  the  interest  of  the  donee  of  the  income  of 
the  trust  was  not  limited  to  commence  in  use,  possession 
or  enjoyment  at  some  future  time.  The  dominant  purpose 
of  the  settlor,  as  gathered  from  the  whole  instrument,  repels 
the  idea  of  postponement.  Smith  v.  Commissioner,  131 
F(2)  254  (C.  C.  A.  8th). 
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The  petitioner  in  his  l)rief  (p.  13)  has  referred  to  the 
legislative  history  of  the  section  of  the  revenue  laws  in 
question  in  subsequent  revenue  acts  and  has  pointed  out 
that  Congress  has  reduced  the  amount  of  the  exclusion. 
We  fail  to  see  the  relevancy  of  Congressional  action 
taken  subsequent  to  the  enactment  of  the  revenue  act  in 
question  unless  petitioner  seeks  to  impute  to  Congress  the 
intent  to  retroactively  reduce  the  amount  of  the  exclusion 
which  Congress  clearly  did  not  do. 

A  reasonable  construction  of  the  trust  instrument  pro- 
vides no  basis  for  petitioner's  contention  contained  in  his 
brief  (p.  13)  that  the  trust  instrument  contains  conflicting 
directions  to  the  trustee.  The  trust  instrument  contains  an 
absolute  direction  to  apply  and  to  pay  over  the  net  income 
to  the  use  and  benefit  of  the  donee  with  express  provisions 
for  carrying  out  that  mandate  which  are  neither  conflicting 
nor  am1:iiguous. 

CONCLUSION 

The  decision  of  the  Tax  Court  is  correct  in  holding  that 
the  taxpayer  is  entitled  to  the  exclusion  claimed.  Its  de- 
cision should  be  affirmed. 

Respectfully  submitted, 

Gray,  Cary,  Ames  &  Driscoll 
Bank  of  America  Building 
San  Diego,  CaHfornia 
Walter  Ames 
James  L.  Chapman 
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APPEARANCES: 

For  Taxpayer: 

A.  CALDER  MACKAY,  ESQ., 
ADAM  Y.  BENNION,  ESQ. 

For  Cormii'r: 

EARL  C.  CROUTER,  ESQ. 


Docket  No  739 

BYRON  C.  HANNA, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 

1943 

Feb.  10 — Petition  received  and  filed.  Taxpayer 
notified.    Fee  paid. 

Feb.  11 — Copy  of  petition  served  on  General 
Counsel. 

Apr.    8 — Answer  filed  by  General  Counsel. 

Apr.  8 — Request  for  hearing  in  Los  Angeles,  Cali- 
fornia, filed  by  General  Counsel. 

Apr.  14 — Notice  issued  placing  proceeding  on  Los 
Angeles,  California  calendar.  Sei-vice  of 
answer  and  request  made. 
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1944 

Feb.  29 — Hearing  set  April  24,  1944  in  Los  Angeles, 
California. 

Apr.  27, 28 — Hearing  had  before  Judge  Hill  on 
merits.  Motion  of  counsel  for  petitioner 
to  consolidate  the  cases  and  there  being 
no  objection  by  counsel  for  respondent, 
Ordered  that  the  cases  be  consolidated. 
Entry  of  appearance  of  A.  Calder 
Mackay,  Esq.,  and  A.  Y.  Bennion  filed  at 
hearing.  Briefs  due  6/13/44.  Replies 
6/28/44.     ( Simultaneous) 

June  1 — Motion  for  extension  to  July  1  and  July 
22,  1944  respectively,  to  file  original  and 
reply  brief  filed  by  General  Counsel. 
6/2/44  Granted. 

June  12 — Motion  for  extension  to  July  1  and  July 
22,  1944  respectively,  to  file  original  and 
reply  brief  filed  by  taxpayer.  6/13/44 
Granted. 

June  19 — Transcript  of  hearing  4/27/44  filed. 

June  23 — Motion  for  extension  to  July  18,  1944  to 
file  brief  filed  by  taxpayer.  6/26/44 
Granted. 

Jidy  1 — Brief  filed  by  General  Counsel.  Served 
8/2/44. 

July  12 — Motion  for  extension  to  Aug.  3,  1944  to 
file  original  brief  and  to  Aug.  24,  1944, 
respectively,  to  file  reply  brief,  filed  by 
taxpayer.    7/13/44  Granted. 

Aug.  2- — Brief  filed  by  taxpayer.  8/2/44  Copy 
served. 
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Aug.  17 — Reply  bi-ief  liled  by  Geiu'ral  Cuunsel. 

Aug.  24 — Reply  brief  filed  by  taxpayer.  Copy  served. 

1945 

Jan.  15 — Memorandum  findings  of  fact  and  opin- 
ion rendered.  Judge  Hill.  Decision  will 
be  entered  for  respondent.    Copies  served. 

Jan.  15 — Decision  entered.    Judge  Hill.    Div.  2. 

[T] 

Apr.  12 — Petition  for  review  by  U.  S.  Circuit  Court 
of  Appeals,  9th  Circuit,  with  assignments 
of  error  tiled  by  taxpayer. 

Apr.  13 — Proof  of  service  filed  by  taxpayer. 

May  19 — Statement  of  points  to  be  relied  on  and 
designation  of  parts  of  the  record  to  be 
printed  filed  by  taxpayer  with  proof  of 
service  thereon. 

May  19 — Stipulation  adopting  as  a  statement  of 
evidence  in  this  cause  the  statement  of 
evidence  prepared  served  and  filed  in  the 
cause  of  Daisy  May  Hanna  filed  by 
taxpayer. 

May  19 — Designation  of  contents  of  record  filed  by 
taxpayer  with  proof  of  service  thereon. 

May  23 — Certified  copy  of  order  from  U.  S.  Circuit 
Court  of  Appeals,  9th  Circuit,  extending 
time  to  6/22/45  to  prepare  and  deliver 
the  record.  [2] 


*Page  numbering  appearing  at  top  of  page  of  original  certified 
Transcript. 
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The  Tax  Court  of  the  United  States 
Docket  No.  739 

BYRON  C.  HANNA, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redeteiTnination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  Notice 
of  Deficiency  LA  :IT  :90D  :PB,  dated  November  17, 
1942;  and  as  a  basis  of  his  proceeding,  alleges  as 
follows : 

(1)  The  petitioner  is  an  individual  whose  office 
is  located  at  1126  Pacific  Mutual  Building,  Los 
Angeles,  California.  The  return  for  the  period 
here  involved  was  filed  with  the  Collector  for  the 
Sixth  District  of  California. 

(2)  The  Notice  of  Deficiency  (a  copy  of  which 
is  attached  and  marked  "Exhibit  A")  was  mailed 
to  the  petitioner  on  November  17,  1942.  [3] 

(3)  The  taxes  in  controversy  are  income  taxes 
for  the  calendar  year  1940  in  the  amount  of 
$4,134.55.  The  Notice  of  Deficiency  discloses  a  de- 
ficiency of  $4,143.24,  which  includes  a  deficiency  for 
the  calendar  year  1939  in  the  amount  of  $8.69,  con- 
.«erning  which  no  question  is  raised. 

(4)  The  determination  of  taxes  set  forth  in  the 
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said  Notice  of  Deficiency  for  the  calendar  year  1940 
is  based  on  the  following  errors: 

(a)  The  addition  and  inclusion  in  petitioner's 
income  for  said  calendar  year  of  the  amount  of 
$28,821.94  as  Partnership  Income; 

(b)  The  rejection  of  the  applicaticm  of  section 
107  of  the  Internal  Revenue  Code  to  a  fee  received 
by  the  partnership  of  Hanna  and  Morton  in  1940, 
earned  by  services  extending  over  a  period  of  eight 
years. 

(5)  The  facts  upon  which  petitioner  relies  as 
the  basis  of  this  proceeding  are  as  follows: 

A.  That  at  all  times  herein  mentioned  Byron  (\ 
Hanna  and  Harold  C.  Morton  were  equal  copart- 
ners engaged  in  the  practice  of  law  in  the  city  of 
Los  Angeles,  state  of  California,  under  the  firm 
name  and  style  of  Hanna  and  Morton. 

B.  In  July  1932,  Mr.  Etienne  Lang,  representing 
the  Lazai'd  family,  consulted  Harold  C  Morton, 
partner  of  the  undersigned,  with  reference  to  an 
important  action  to  be  brought  on  behalf  of  mem- 
bers of  the  Lazard  family. 

Thereafter,  on  August  14,  1932  Mr.  Lang  paid 
the  firm  of  Hanna  and  Morton,  of  which  petitioner 
is  a  partner,  [4]  $2,500  for  preliminary  work,  which 
included  the  drafting  of  a  complaint  to  be  submit- 
ted to  the  examination  of  French  counsel. 

At  that  point  the  service  for  which  the  $2,500 
was  paid  was  complete.  There  was  no  obligation  on 
the  part  of  Hanna  and  Morton  to  render  any  fur- 
ther service  or  to  proceed  with  any  action,  and  no 
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obligation  on  the  part  of  the  clients  to  employ  said 
11  rm  any  further. 

C.  Thereafter,  in  October  1932,  Mr.  Lang  nego- 
tiated with  Mr.  Morton  for  the  employment  of 
Hanna  and  Morton  to  conduct  said  contemplated 
litigation. 

Four  different  bases  of  compensation  were  sug- 
gested by  Mr.  Lang,  and  the  basis  of  compensation 
set  forth  in  the  contract,  a  copy  of  which  is  an- 
nexed hereto  and  marked  "Exhibit  B"  w^as  selected 
and  accepted  by  Hanna  and  Morton. 

The  contract  provides  for  the  immediate  payment 
of  $30,000.  The  actual  amount  to  be  paid  was 
$27,500.  The  figure  of  $30,000  was  inserted  at  the 
suggestion  of  Mr.  Lang  so  as  to  include  and  evi- 
dence the  payment  of  the  $2,500  previously  paid; 
but  said  amount  of  $2,500  at  that  time  had  been 
entirely  earned  and  paid  on  August  14,  1932,  and 
represented  compensation  for  an  employment  sep- 
arate and  distinct  from  work  to  be  done  under  the 
terms  of  the  contract.  [5] 

D.  The  sum  of  $27,500  was  paid  to  Hanna  and 
Morton  on  October  15,  1932,  upon  the  execution  of 
the  contract. 

E.  It  was  known  to  all  parties  at  that  time  (Oc- 
tober 15,  1932)  that  there  would  be  large  and  sub- 
stantial costs  incurred  in  connection  with  the  liti- 
gation to  be  prosecuted ;  and  under  the  terms  of  the 
contract,  Hanna  and  Morton  assumed  the  absolute 
and  imconditional  obligation  to  defray  the  expense 
of  sTich  costs. 
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By  executing  the  contract  and  receiving  the  sum 
of  $27,500  they  also  assumed  the  fiduciary  obliga- 
tion to  apply  as  nuich  of  the  said  sum  of  $27,500 
as  might  be  required,  or  all  of  it  if  all  were  re- 
quired, to  the  payment  of  such  expenses  and  costs. 

F.  At  the  time  of  the  receipt  of  said  sum  of 
$27,500  it  was  not  contemplated  by  the  parties  that 
said  sum  or  any  part  of  it  would  constitute  a  fee 
or  income  to  Hanna  and  Morton  except  and  until 
all  of  the  expense  and  costs  of  such  litigation  had 
been  paid. 

G.  The  fee  for  the  professional  services  to  be 
rendered  in  the  litigation  was  contingent  upon 
success  and  was  to  be  determined  by  calculating  a 
percentage  of  the  recovery  as  set  forth  in  the 
contract.  [6] 

H.  Consistent  with  the  method  of  accounting 
used  by  Hanna  and  Morton,  the  cash  payment  of 
$27,500  was  treated  in  the  books  of  said  partner- 
ship as  a  trust  fund  against  w^hich  the  direct  ex- 
penses and  costs  of  the  litigation  were  charged. 
There  was  also  transferred  from  said  trust  fimd  to 
the  partners  or  to  the  general  account  of  the  part- 
nership the  sum  of  $5,500,  as  follows: 

October  15,  1932  $2,000.00 

October  31,  1932  1,500.00 

May  1,  1933  1,000.00 

October  31,  1936  1,000.00 


Total  $5,500.00 

These  amounts  were  transferred  to  partially  com- 
pensate the  partnership  for  expenses  in  connection 
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with  said  employment,  including  salaries  of  law- 
yers employed  by  the  partnership,  stenographic 
help,  stationery,  etc.,  incident  to  the  work  of  said 
employment  and  which  expenses  were  paid  out  of 
the  general  funds  of  the  partnership  and  not 
charged  directly  against  said  tiiist  fund. 

I.  Consistent  with  the  foregoing,  the  petitioner 
in  each  of  the  calendar  years  noted  in  the  preceding 
paragraph,  returned  as  income  the  amount  received 
by  him  by  reason  of  his  participation  in  the  amount 
[7]  transferred  to  the  General  Account  of  the  part- 
nership during  each  such  calendar  year  respectively 
as  hereinbefore  set  forth. 

Aside  from  such  amounts,  petitioner  did  not  in- 
clude in  his  income  tax  returns  for  the  calendar 
year  1932  or  for  any  year  subsequent  thereto  until 
1940,  any  other  portion  of  said  sum  of  $27,500,  but 
at  all  times  treated  and  regarded  the  said  sum, 
excepting  the  portions  thereof  transferred  to  the 
General  Account  of  the  partnership,  as  aforesaid, 
as  trust  funds  which  did  not  constitute  income  to 
petitioner. 

J.  In  1941  petitioner  filed  an  income  tax  return 
reporting  as  income  petitioner's  community  share 
in  said  fee  upon  the  basis  provided  in  section  107 
of  the  Internal  Revenue  Code. 

The  Notice  of  Deficiency  disallows  this  method 
of  returning  the  said  community  income  of  peti- 
tioner resulting  from  said  fee,  and  upon  that  basis 
adds  to  the  community  income  of  petitioner  for  the 
year  1940  the  sum  of  $28,821.94  upon  which  the 
deficiency"  for  said  year  is  calculated. 
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It  is  the  addition  of  this  amount  of  income  to 
petitioner  for  the  calendar  year  1940,  and  the  re- 
jection of  the  application  of  section  107  of  the 
Internal  Revenue  Code,  which  petitioner  id  leges  to 
be  erroneous.  [8] 

K.  The  litigation  was  successfully  concluded  in 
1940,  and  the  contingent  fee  collected.  At  that  time 
the  unexpended  balance  in  the  trust  fund  amounted 
to  $7,769.55.  This  was  considered  as  income  earned 
in  that  year  and  w^as  transferred  to  the  genei'al 
funds  of  the  i^artnership  and  added  to  the  con- 
tingent fee. 

L.  The  Notice  of  Deficiency  is  based  upon  the 
assumption  that  the  cash  payment  of  $27,500  in 
1932  was  part  of  the  total  fee,  and  that  as  a  result, 
an  amount  in  excess  of  five  per  cent  of  the  total  fee 
was  thus  received. 

The  notice,  however,  ignores  the  fact  that  upon 
that  theory  the  $27,500  should  have  been  returned 
as  income  in  1932,  and  would  be  assessable  as  income 
in  1932.  This  is  a  necessary  consequence  of  the 
application  of  the  theory  upon  wliich  the  notice  of 
deficiency  is  based. 

M.  The  imdersigned  alleges  that  the  payment  of 
$27,500  received  in  1932  was  accepted  subject  to  an 
unconditional  obligation  to  pay  and  defray  the  ex- 
penses of  said  litigation  in  an  indeterminable 
amount  but  nevertheless  in  an  amount  w^hich  it  was 
then  known  would  be  ver}^  substantial.  No  part  of 
said  $27,500  could  be  treated  as  income  or  pi-ofit 
until  [9]  the  complete  performance  of  the  obliga- 
tions of  the  contract,   and   therefore  the  portions 
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thereof,  if  any,  returnable  as  income,  could  only 
be  determined  at  such  time. 

N.  Petitioner  alleges  that  petitioner's  part  of 
the  income  under  this  contract  was  received  as 
follows : 

1932  Payment  '. $  27,500.00 

Litigation  Costs  during  period 

1932  and  1940 $  14,230.45 

Portion  taken  into  Partnership  income 

in  1932,  1933  and  1936 5,500.00         19,730.45 

Determined  by  Events  as  Fee  in  1940  $     7,769.55 

Contingent  Fee  (1940)   $114,018.19 

Paid  to  Other  Lawyers 6,500.00       107,518.19 

Total  Fee— 1940  $115,287.74 


Petitioner  further  alleges  that  the  application  of 
section  107  of  the  Internal  Revenue  Code  is  per- 
missible; and  if  said  section  is  applied,  there  is  no 
deficiency  for  the  calendar  year  1940. 

O.  Petitioner  further  alleges  that  if  said  sec- 
tion 107  of  the  Internal  Revenue  Code  is  not  ap- 
plicable, then  the  amount  of  $27,500  should  be  as- 
sessed as  income  received  by  the  partnership  in 
1932  and  deducted  from  the  total  income  received 
by  the  partnership  in  1940;  and  that  the  additional 
tax  assessed  to  petitioner  in  the  Notice  of  Deficiency 
should  be  accordingly  reduced.  [10] 

Wherefore,  the  petitioner  prays  that  this  Honor- 
able Court  may  hear  the  proceeding  and: 

(1)  Determine  that  no  deficiency  exists  for  the 
calendar  year  1940 ;  or 

(2)  If  it  be  determined  that  section  107  of  the 
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Internal  Reveniu'  Code  is  not  applicable  to  the  fee 
above  referred  to,  then  tliat  the  item  of  $27,r)()() 
received  in  1932  shall  be  treated  as  partnership 
income  for  that  year;  and  that  petitioner  shall  l)e 
assessed  on  his  participation  in  said  sum  for  that 
year,  and  that  the  amount  so  deterniined  to  have 
been  received  in  1932  shall  be  deducted  from  the 
amount  of  said  fee  charged  to  petitioner  as  having 
been  received  in  1940,  and  the  deficiency  reduced 
accordingly. 

BYRON  C.  HANNA 

In  Propria  Persona  [11] 


EXHIBIT  A 

Treasury  Department 

Internal  Revenue  Service 

Twelfth  Floor,  U.  S.  Post  Office  and  Courthouse 

Los  Angeles,  Calif. 

Nov.  17,  1942 
Office  of 

Internal  Revenue  Agent  in  Charge 
Los  Angeles  Division 

LA:IT:90D:PB 

Mr.  Byron  C.  Hanna, 

1126  Pacific  Mutual  Building, 

Los  Angeles,  California. 

Sir: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  ended  De- 
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cember  31,  1939  and  December  31,  1940  discloses  a 
deficiency  of  $4,143.24  as  shown  in  the  statement 
attached. 

In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  The  Tax  Court  of  the  United 
States  for  a  redetennination  of  the  deficiency. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California,  for  the  attention  of  LArConf. 
The  signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  returns  by  permitting  an  early  as- 
sessment of  the  deficiency,  and  will  prevent  the 
accumulation  of  interest,  since  the  interest  period 
terminates  30  days  after  filing  the  form,  or  on  the 
date  assessment  is  made,  whichever  is  earlier. 
Respectfully, 

GUY  T.  HELYERING, 
Commissioner, 

By   GEORGE  D.  MARTIN  (Signed) 
Internal  Revenue  Agent  in 
Charge. 
Enclosures : 
Statement. 
Form  of  waiver.  [12] 
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Statement 
LA  :IT  :90D  :PB 

Mr.  Byron  C.  Hanna, 

1126  Pacific  Mutual  Building, 

Los  Angeles,  California. 

Tax  Liability  for  the  Taxable  Years  Ended 
December  31,  1939  and  1940 

Income  Tax. 

Year                           Liability              Assessed  Deficiency 

1939  $      530.86             $    522.17  $        S.69 

1940  9,544.52               5,409.97  4.134.55 


Total  $10,075.38  $5,932.14  $4,143.24 

If  you  do  not  acquiesce  in  all  of  the  adjustments 
making  up  the  deficiency  indicated,  but  desire  to 
stop  the  accumulation  of  interest  on  that  part  of 
the  deficiency  resulting  from  adjustments  to  which 
you  agree,  please  fill  out  the  enclosed  form  of 
waiver,  inserting  therein  the  amount  of  the  de- 
ficiency you  desire  to  have  assessed  at  once.  The 
execution  of  the  form  for  the  agreed  portion  of  the 
deficiency  will  not  deprive  you  of  your  right  ti> 
petition  The  Tax  Court  of  the  United  States  foi-  a 
redetermination  of  tlie  deficiency. 

A  copy  of  this  letter  and  statement  luis  been 
mailed  to  your  representative,  Mr.  Edgar  P.  Lyons, 
639  South  Spring  Street,  Los  Angeles,  California, 
in  accordance  with  the  authority  contained  in  the 
power  of  attorney  executed  by  you.  [13] 
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Adjustment  to  Net  Income 
Taxable  Year  Ended  December  31,  1939 

Net  income  a,s  disclosed  by  return $10,355.79 

Additional  income : 

Partnership   income   90.56 


Net  income  adjusted  $10,4-16.35 

Explanation  of  Adjustment 
Your  share  of  the  net  income  from  the  partner- 
ship of  Hanna  and  Morton  has  been  increased  in 
the  amount  of  $90.56. 

Computation  of  Tax 
Taxable  Year  Ended  December  31,  1939 

Net  income  adjusted  $10,446.35 

Less:  Personal  exemption  1,719.85 


Balance  (surtax  net  income) $  8,726.50 

Less:  Earned  income  credit  (10%  of  $10,446.35) 1,044.64 


Net  income  subject  to  normal  tax $  7,681.86 

Normal  tax  at  4%  on  $7,681.86 $307.27 

Surtax  on  $8,726.50  223.59 

$     530.86 

Total  income  tax  $     530.86 

Correct  income  tax  liability  $      530.86 

Income  tax  assessed: 

Original,  account  No.  251651  522.17 


Deficiency  of  income  tax  $  8.69 

[14] 

Adjustments  to  Net  Income 
Taxable  Year  Ended  December  31,  1940 

Net  income  as  disclosed  by  return  $11,618.80 

Additional  income: 

(a)  Partnership   income   28,821.94 


Total    $40,440.74 
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Reduction  in  inconu': 

(b)   Adjustment  of  "other  income" 874.42 


Net  income  adjusted  $39,r)ri6.32 

Explanatiun  of  Adjustments 

(a)  Your  share  of  the  net  income  fi'om  the  i)art- 
nership  of  Hanna  and  Morton  has  been  increased 
in  the  amount  of  $28,821.94.  Said  partnership  in- 
come is  not  entitled  to  be  taxed  under  the  provisions 
of  section  107  of  the  Internal  Revenue  Code. 

(b)  The  amount  of  $1,748.85  reported  as  "other 
income"  represents  gain  from  the  sale  of  a  capital 
asset  held  for  more  than  two  years,  and  therefore 
50%  of  this  amount,  or  $874.43,  has  been  deter- 
mined as  lon^-temi  capital  gain,  in  lieu  of  the 
income  of  $1,748.85.  [15] 

Computation  of  Alternate  Tax 
Taxable  Year  Ended  December  31,  1940 

Net  income  adjusted  $3f),566.32 

Minus:  Net  long-term  capital  gain  874.43 

Ordinary  net  income  $38,691.80 

Less:  Personal  exemption  $1,020.26 

Credit  for  dependent  400.00        1,420.26 

Balance   (Surtax  net  income)   $37,271.63 

Less:  Earned  income  credit  1,400.00 

Net  income  subject  to  noraial  tax $35,871.63 

Normal  tax  at  4fr  on  $35,871.63 $1,434.87 

Surtax  on  $37,271.63  6,979.64 

Partial  tax  $  8,414.51 

Plus:  30%  of  $874.43  net  long-term  capital  gain 262.33 

Alternative  tax  $  8,676.84 

[Ui] 
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Computation  of  Tax 
Taxable  Year  Ended  December  31,  1940 

Net  income  adjusted  $39,566.32 

Less:  Personal  exemption  $1,020.26 

Credit  for  dependent  400.00         1,420.26 


Balance  (surtax  net  income)  $38,146.06 

Less:  Earned  income  credit 1,400.00 


Net  income  subject  to  normal  tax $36,746.06 

Normal  tax  at  4%  on  $36,746.06 $1,469.84 

Surtax  on  $38,146.06  7,272.58 

Total  normal  tax  and  surtax $  8,742.42 

Alternative  tax  8,676.84 

Defense  tax  (10%  of  $8,676.84)  867.68 

Total  income  tax  $  9,544.52 

Correct  income  tax  liability  $  9,544.52 

Income  tax  assessed : 

Original,  account  No.  203573 5,409.97 

Deficiency  of  income  tax  $  4,134.55 

[17] 


EXHIBIT  B 
EMPLOYMENT  CONTRACT 

This  Agreement  of  Emploj^ment  made  between 
the  imdersigned  persons,  hereafter  referred  to  as 
the  "clients",  and  Byron  Hanna  and  Harold  Mor- 
ton, co-partners,  practicing  law,  mider  the  name  of 
Hanna  and  Morton,  hereafter  referred  to  as  the 
^ '  attorneys ' ',  Witnesseth ; 

Whereas,  the  clients  desire  to  have  the  attorneys 
file  the  necessary  suit  (or  suits)  on  behalf  of  the 
clients  as  plaintiffs  for  an  accomiting  and  damages, 
or  other  relief,  arising  out  of  the  sale  in  1915  and 


Commissioner  of  Internal  Revenue  17 

1917  uf  eeitaiu  parts  of  Section  24,  Township  26 
South,  Range  20  East,  M.  D.  B.  &  M.,  Kern  County, 
California,  against  the  Anglo  <fe  London- Paris  Na- 
tional Bank,  Herbert  Fleisliliacker,  California  Star 
Oil  Company,  Security  Oil  Company,  and  others,  as 
defendants ;  and 

Whereas,  the  clients  and  the  attorneys  desire  to 
enter  into  an  agreement  respecting  the  fees  and 
costs  and  expenses  of  such  litigation; 

Now,  Therefore,  it  is  agreed  as  follows : 

Fees  and  Costs 

The  clients  will  pay  to  the  attorneys  the  sum  of 
Thirty  Thousand  Dollars  ($30,000.00)  and  a  con- 
tingent fee  based  on  the  amount  of  all  sums  or 
things  of  value  recovered  as  a  result  of  such  suit 
(or  suits)  of  15%  of  the  first  million  [18]  dollars 
recovered  and  10%  of  all  sums  in  excess  of  one  mil- 
lion dollars,  payable  only  when  and  as  received  by 
the  clients  and  in  the  same  money  or  things  of  value 
as  are  received  by  the  clients.  Of  said  $30,000.00 
the  attorneys  have  heretofore  been  paid  $2,500.00, 
and  the  balance  of  $27,500.00  will  be  paid  forthwith 
npon  the  execution  of  this  agreement. 

The  said  attorneys  agree  that  in  consideration 
thereof  they  will  bear  and  pay  all  expenses  and 
costs  of  such  suit  or  suits,  including  all  appeals,  and 
hold  the  clients  harmless  by  reason  thereof. 

The  said  attorneys  are  authorized  to  do  all  tilings 
appearing  to  them  to  be  necessary  and  proper  in 
protecting  the  rights  (>f  the  clients  with  respect  to 
said  suit  (or  suits)  and  they  agree  to  diligently 
prosecute  the  same  to  their  best  ability. 
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Settlement 

Should  a  settlement  of  such  controversies  with 
the  defendants  be  proposed  or  considered  at  any 
time,  the  question  of  whether  such  settlement  should 
be  made  will  be  decided  by  a  majority  vote  of  the 
several  clients  and  the  attorneys,  in  which  vote  the 
attorneys  shall  have  a  15%  vote  and  the  clients  an 
85%  vote,  the  85%  being  divided  among  the  [19] 
clients  in  accordance  with  their  respective  interests 
in  the  controversies. 

Provided  further,  that  if  any  settlement  be  agreed 
ui^on,  the  attoraeys  shall  receive  a  contingent  fee 
of  one-half  of  the  amounts  heretofore  specified,  that 
is  to  say,  they  will  receive  71/2%  of  the  first  million 
dollars  recovered,  and  5%  thereafter. 

1911  Sale 

The  attorneys  agree  that  in  the  prosecution  and 
investigation  of  the  1915  and  1917  sales  referred 
to,  they  will  endeavor  to  gather  information  as  to 
the  facts  of  a  sale  in  1911  made  by  the  said  Anglo 
&  London-Paris  National  Bank  of  property  in 
which  the  clients  were  interested.  All  such  infor- 
mation will  be  placed  at  the  disposal  of  the  clients. 

If  it  appears  to  the  attorneys  that  a  cause  of 
action  exists  arising  out  of  such  1911  sale,  they 
will  forthwith  so  advise  the  clients  and  will  prepare 
the  necessaiy  complaint  and  prosecute  a  suit  for 
relief  by  reason  of  such  1911  sale  without  further 
cash  payment,  upon  an  entirely  contingent  fee  basis 
equal  to  that  hereinbefore  provided  as  to  such  1915 
and  1917  sales. 
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One  or  more  duplicates  of  this  agreement  may  Ix' 
[20]  signed.  Tliis  contract  effective  only  after 
signature  of  attorneys  at  Los  Angeles,  California. 

[•21] 
State  of  California 
County  of  Los  Angeles — ss. 

Byron  C.  Hanna,  being  duly  sworn,  says  that  he 
is  the  petitioner  above  named;  that  he  has  read  the 
foregoing  petition,  or  had  the  same  read  to  him, 
and  is  familiar  with  the  statements  contained 
therein,  and  that  the  statements  contained  therein 
are  true  except  those  stated  to  be  upon  information 
and  belief,  and  that  those  he  believes  to  be  true. 
BYRON  C.  HANNA 

Subscribed  and  sworn  to  before  me  this  6th  da,y 
of  February,  1943. 

[Seal]  ELSIE  H.  MacDONELL 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

[Endorsed] :    Filed  T.  C.  U.  S.  Feb.  10,  1943.  [22] 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits  and  denies  as  fol- 
lows: 

(1)  and  (2^.  Admits  the  alle.ualions  contained 
in  paragraphs  (1)  and  (2)  of  the  petition. 
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(3).  Admits  tlie  allegations  contained  in  para- 
graph (3)  regarding  the  deficiencies  asserted  for 
the  years  1939  and  1940,  and  nnderstands  that  no 
question  is  now  raised  in  this  case  regarding  the 
year  1939. 

(4).  Denies  the  allegations  of  error  contained 
in  subparagraphs  (a)  and  (b)  of  paragraph  (4)  of 
the  petition. 

(5).  Denies  the  allegations  of  fact  contained  in 
subparagraphs  A.  to  O.,  inclusive,  of  paragraph  (5) 
of  the  petition,  except  that  the  respondent  admits 
the  facts  stated  in  the  second  unnumbered  [23] 
paragraph  of  subparagraph  J.  of  paragraph  (5)  of 
the  petition. 

(6).  Denies  each  and  every  allegation  contained 
in  the  petition  not  hereinbefore  specifically  admitted 
or  denied. 

Wherefore  it  is  prayed  that  the  determination  of 
the  Commissioner  be  approved. 

(Signed)     J.  P.  WENCHEL  ACB 
Chief  Counsel, 

Bureau  of  Internal  Revenue. 
Of  Counsel: 

ALVA  C.  BAIRD, 

Division  Counsel. 
EARL  C.  CROUTER, 
Speical  Attorney, 
Bureau  of  Internal  Revenue. 
ECC/fmt  4/3/43 

[Endorsed] :    Filed  T.  C.  U.  S.  April  8,  1943.  [24] 
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The  Tax  Court  of  the  United  States 
Docket  Nos.  739,  7400. 

BYRON  C.  HANNA, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DAISY  MAY  HANNA. 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

A.  Calder  Maekay,  Esq.,  and  Adam  Y.  Bennion, 
Evsq.,  for  the  petitioners. 

Earl  C.  Croiiter,  Esq.,  for  the  respondent. 

MEMORANDUM    FINDINGS    OF   FACT   AND 

OPINION. 

Hill,  Judge:  The  Commissioner  determined  de- 
ficiencies of  $4,134.55  and  $3,476.26  in  the  income 
taxes  of  Byron  C.  Hanna  and  Daisy  May  Hanna, 
I'espectively,  for  the  calendar  year  1940.  Thn  sole 
question  presented  for  our  determination  is  whether 
res])ondent  erred  in  denying  apj)lication  of  section 
107  of  the  Internal  Revenue  Code. 

FINDINGS  OF  FACT 

T>yron  C.  Hanna  and  Daisy  May  Haima,  the  peti- 
tioners, were  husband  and  wife,  residents  of  Cali- 
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fornia  during  1940  and  all  other  times  herein  men- 
tioned. They  filed  individual  income  tax  returns 
for  that  year  on  the  community  property  basis  with 
the  collector  of  internal  revenue  for  the  [25]  sixth 
collection  district  of  California.  During  the  taxable 
year  and  all  other  years  herein  mentioned  Byron 
C  Hanna  and  Harold  C  Morton  were  law  partners 
known  by  the  firm  name  of  Hanna  and  Morton. 

In  July  1932  Etienne  Lang,  as  agent  for  the  mem- 
bers of  a  Lazard  family  of  France,  consulted  Hanna 
and  Morton  with  reference  to  claims  against  the 
Anglo-California  National  Bank  of  San  Francisco, 
Herbert  Fleishhacker,  its  president,  and  others. 
These  claims  arose  out  of  certain  acts  of  the  Bank 
and  Fleishhacker  as  agents  of  the  Lazards  in  the 
sale  some  17  years  earlier  of  lands  in  California 
belonging  to  the  Lazards.  At  that  time  Lang  em- 
ployed Hanna  and  Morton  to  render  an  opinion  on 
the  validity  of  the  claims  and  to  draft  a  specimen 
form  of  complaint.  Lang  paid  Hanna  and  Morton 
$2,500  for  these  services.  There  was  no  obligation 
on  the  part  of  Lang  or  the  Lazards  to  employ 
Hanna  and  Morton  for  further  services  and  no 
obligation  on  the  part  of  Hamia  and  Morton  to 
accept  such  employment. 

In  October  1932,  after  consulting  with  other  law- 
yers, Lang  employed  Hanna  and  Morton  to  proceed 
with  the  case.  Lang  and  Morton  agreed  that  $27,500 
would  be  advanced  to  Hanna  and  Morton  to  cover 
costs  and  expenses,  with  the  understanding  that  if 
any  balance  should  remain  at  the  conclusion  of  the 
employment,  it  would  belong  to  Hanna  and  Morton. 
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It  was  understood  that  Haniia  and  Morton  received 
these  funds  for  such  ])ur])oses  only  and  the  accoinits 
of  Hanna  and  Morton  dealing-  with  the  funds  were' 
frequently  inspected  by  Lang\  The  books  of  Hamia 
and  Morton  designated  the  fund  as  a  "Trust  Ac- 
count." The  $27,500  was  paid  over  on  October 
15,  1932,  and  the  receipt  given  for  it  read  "Lazard 
Matter,  On  Account,  Trust  Acct."  It  was  further 
agreed  that  Hanna  and  Morton  would  be  responsible 
for  any  [26]  expenses  beyond  the  $27,500.  In  addi- 
tion to  any  balance  remaining  of  the  $27,500  their 
fee  was  to  be  15  per  cent  of  the  recovery. 

For  some  time  $20,000  of  the  fund  was  left  on 
de}:>osit  in  the  firm's  name  in  two  savings  banks. 
Lang  knew  and  approved  of  this.  The  funds  were 
never  kept  in  a  separately  designated  trust  account. 
Lang  knew  of  this  and  acquiesced  in  it. 

A  total  of  $1,168.86  in  interest  accrued  on  the 
savings  accounts.  During  the  years  1934  to  1936 
Hanna  and  Morton  withdrew  this  interest  for  their 
own  unrestricted  use  having  been  told  by  Lang  that 
they  could  keep  it.  They  were  to  return  it  if  it 
ever  became  necessary  to  complete  the  payment  of 
expenses,  their  obligation  in  any  CA^ent  being  to  meet 
all  expenses  over  tlie  $27,500.  The  interest  so  re- 
ceived was  currently  reported  as  income  by  Hanna 
and  Morton.  This  interest  was  a  fee  for  services 
when  it  was  so  \\ithdrawn  by  Hanna  and  Morton. 

Lang  agreed  to  the  withdrawal  of  $2,000  by 
Hanna  and  Morton  as  fees  at  the  time  the  $27,500 
was  first  i)aid  over  in  October  1932.  Later  in  tlie 
same  month  an  additional  $1,500  was  withdrawn  cxs 
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a  fee  with  Lang's  approval.  A  further  fee  with- 
drawal of  $1,000  was  made  on  May  1,  1933,  with 
Lang's  permission  and  again  on  October  31,  1936, 
Lang  gave  Morton  his  consent  for  the  firm  to  with- 
draw $1,000.  Each  of  these  fees  was  paid  subject 
to  the  understanding  that  Hanna  and  Morton  were 
to  make  up  any  deficits  for  expenses  beyond  the 
original  amount  paid  to  them  for  that  purpose. 
They  included  these  fees  as  compensation  in  their 
income  tax  returns  in  the  years  received.  [27] 

Hanna  and  Morton  successfully  tried  the  case  for 
the  Lazards  and  on  January  19,  1940,  the  Bank 
paid  $746,354.95  in  satisfaction  of  the  judgment. 
From  this  amount  Hanna  and  Morton  received  on 
that  day  $114,018.19,  consisting  of  the  contingent 
fee  in  the  amount  of  $111,588.84  and  $2,429.35  re- 
imbursement of  costs  expended  from  the  $27,500 
fund.  At  that  time,  exclusive  of  the  reimbursement 
for  costs,  there  was  a  balance  of  $7,769.55  of  the 
original  $27,500  which  Hanna  and  Morton  also  re- 
ceived pursuant  to  the  arrangement  previously 
made.  Thus,  Hanna  and  Morton  received  fees  of 
$1,168.86  and  $5,500  prior  to  completion  of  the 
services  in  1940  and  $121,787.74  on  completion  of 
those  services  in  1940. 

Viewing  the  original  payment  of  $2,500  as  being 
for  a  separate  and  distinct  employment,  addition 
of  these  figures  indicates  that  a  total  fee  of  $128,- 
456.60  was  received  by  Hamia  and  Morton  on  this 
case.  Of  this  amount,  $121,787.74,  or  94.8  per  cent, 
was  paid  on  the  completion  of  the  services. 
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OPINION. 

The  sole  issue  is  wbetlier  j^etitioiiers  are  entitled 
to  have  their  share  of  a  fee  for  legal  services  re- 
ceived in  1940  taxed  under  the  provisions  of  section 
107  of  tlie  Internal  Revenue  Oode.^  In  oi-der  for 
the  section  to  apj)ly  "not  less  than  95  })er  centum" 
of  the  compensation  must  be  paid  only  on  comple- 
tion of  the  services.  The  Regulations  ■j)rovide  that 
"Section  107  is  applicable  only  where  at  least  95 
per  cent  of  the  total  compensation  for  such  services 
is  paid  on  or  after  their  completion." 

Treasury  Regulations  103,  Sec.  19,107-1. 
On  the  completion  of  their  services  for  the 
Lazards  in  1940  Hanna  and  Morton  received  a  final 
fee  of  $121,787.74.  During  the  years  1932  through 
1936  they  received  a  total  of  $6,668.86  in  fees  on 
the  same  case.     The  fact  that  Hanna  and  Morton 


1.  Section  107,  Internal  Revenue  Code,  added 
by  section  220  of  the  Revenue  Act  of  1939: 

Sec.  107.  Compensation  for  Services  Rendered 
for  a  Period  of  Five  Years  or  More. 

In  the  case  of  compensation  (a)  received,  for 
personal  services  rendered  by  an  individual  in  his  in- 
dividual capacity,  or  as  a  member  of  a  partnership, 
and  covering  a  period  of  five  calendar  years  or 
more  from  the  beginning  to  the  completion  of  such 
services,  (b)  paid  (or  not  less  than  95  ))er  centum 
of  which  is  paid)  only  on  completion  of  such  ser- 
vices, [28]  and  (c)  required  to  be  included  in  gross 
income  of  such  individual  for  any  taxable  year  be- 
ginning after  December  31,  1938,  the  tax  attribu- 
table to  such  com])ensation  shall  not  be  greater  than 
the  aggregate  of  the  taxes  attributable  to  such  com- 
pensation had  it  been  received  in  equal  portions  in 
each  of  the  years  included  in  such  period.  [29] 
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were  under  the  contingent  liability  of  meeting  any 
expenses  after  the  exhaustion  of  the  $27,500  fund 
paid  to  them  by  Lang  for  expenses  did  not  prevent 
the  payments  to  them  of  $5,500  from  the  principal 
of  the  fund  and  $1,168.86  interest  on  the  fund  from 
being  fees  and  income  in  the  years  in  which  re- 
ceived. Cf.  North  American  Oil  Consolidated  v. 
Burnet,  286  U.  S.  417;  Blum  v.  Helvering,  74  Fed. 
(2d)  482,  cert,  denied  295  U.  S.  732 ;  Highland  Milk 
Condensing  Co.  v.  Phillip,  34  Fed.  (2d)  777,  cert, 
denied  280  IT.  S.  608. 

Since  the  $121,787.74  received  on  completion  of 
the  services  is  94.8  per  cent  of  $128,456.60,  the  entire 
compensation,  the  petitioners  fail  to  meet  the  ex- 
plicit requirements  of  section  107. 

Enter:    Jan.  15,  1945. 

Decisions  will  be  entered  for  the  respondent.  [30] 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  739 
BYRON  C.  HANNA, 

Petitioner, 
v. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 
Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandum  Findings  of  Fact  and 
Opinion  entered  January  15,  1945,  it  is 
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Ordered  and  Decided:  Tliat  there  is  a  deficiency 
in  income  tax  for  tlie  calendar  yeai*  1940  in  the 
amount  of  $4,134.55. 

(Signed)     SAM  B.  HILL, 
Judge. 

Entered  Jan.  15,  1945.  [31] 


United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  739. 

BYRON  C.  HANNA, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW  OP  DECISION  OF 
THE  TAX  COURT  OF  THE  UNITED 
STATES. 

To  the  Honorable  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit : 

Comes  now  Byron  C.  Hanna,  petitioner  herein, 
and  respectfully  shows: 

NATURE  OF  THE  CONTROVERSY 

The  Respondent  determined  a  deficiency  in  the 
income  tax  against  the  Petitioner  for  the  calendar 
year  1940  in  the  amount  of  $4,134.55. 
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This  deficiency  arose  from  tlie  denial  of  the  appli- 
cation of  Section  107  of  the  Internal  Revenue  Code 
to  a  fee  received  in  the  calendar  year  1940  by  the 
firm  of  Hanna  and  Morton,  lawyers,  of  which  firm 
the  petitioner  is  a  partner. 

In  a  companion  proceeding  the  Commissioner 
also  [32]  determined  a  deficiency  of  $3,476.26  in 
the  income  tax  of  Daisy  May  Hanna,  wife  of  peti- 
tioner, for  the  calendar  year  1940,  arising  from  the 
denial  to  said  Daisy  May  Hamia  of  the  application 
of  Section  107  of  the  Internal  Revenue  Code  in  her 
return  of  her  community  interest  in  the  said  fee 
received  during  the  calendar  year  1940. 

Petitioner  and  his  said  wife,  Daisy  May  Hanna, 
each  filed  an  appeal  to  the  Tax  Court  of  the  United 
States,  which  appeals  were  upon  the  trial  thereof 
consolidated  for  trial  and  opinion. 

Thereafter,  on  January  15,  1945.  The  Tax  Court 
of  the  United  States  rendered  its  decision  in  favor 
of  the  respondent,  and  a  copy  of  said  decision  is 
attached  to  this  petition.  Said  decision  describes 
in  detail  the  controversy  involved,  which,  briefly, 
is  as  follows: 

In  October,  1932  Harold  C.  Morton  and  petitioner 
were  each  attorneys  at  law,  admitted  to  practice  as 
such  in  all  courts  of  the  State  of  California  and 
in  the  United  States  District  Courts  in  the  State 
of  California  and  in  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  were  engaged  in  the 
practice  of  law  in  the  City  of  Los  Angeles,  under 
the  firm  name  and  style  of  Hanna  and  Morton. 

In  October,  1932  Hanna  and  Morton  were  em- 
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ployed  to  prosecute  a  certain  action  against  t.lie 
Analo-California  National  Hank  of  San  Pi-ancisco 
and  Herbert  Fleishliackev.  [33]  At  tliat  time  tliey 
received  $27,500  in  trust  to  be  utilized  for  expenses 
in  said  litig'ation.  Tlie  litigation  was  instituted  and 
continued  until  1940,  duvino-  wbicb  yea 7*  it  was  suc- 
cessfully concluded. 

During  the  period  of  the  pendency  of  the  liti.i^a- 
tion  Hanna  and  Morton  were  also  employed  by  the 
same  clients  to  prosecute  other  actions  and  le.sral 
proceedings  separate  and  distinct  from  the  specific 
employment  above  referred  to. 

During-  the  peiiod  of  the  pendency  of  the  specific 
litigation  above  referred  to,  Hanna  and  Morton 
were  permitted  by  their  clients  to  withdraw  from 
the  trust  funds  various  amounts  thereof,  aggre- 
gating $5,500.  Said  withdrawals  were  made  with 
the  understanding  and  upon  the  agreement  that 
Hanna  and  Morton  would  reimburse  the  trust  fund 
for  the  amount  thereof  if  required  for  the  payment 
of  costs.  - 

During  said  period  interest  accrued  in  the  total 
amount  of  $1,168.86  on  the  deposit  of  said  trust 
funds  in  savings  accounts,  and  Hamia  and  Morton 
were  permitted  l)y  their  clients  to  withdraw  this 
amount  with  the  understanding  and  upon  the 
promise  that  it  would  be  returned  if  necessary  for 
the  payment  of  expenses. 

Upon  the  conclusion  of  the  litigation  Haima  and 
Morton  received  a  fee  of  $121,787.74  for  their  ser- 
vices under  said  specific  emplojmient,  plus  release 
of  the  obligation  to  return  the  interest  withdrawn 
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as  aforesaid  and  to  reimburse  the  trust  fund  for 
the  amounts  withdrawn  as  aforesaid,  making  [34] 
a  total  of  $128,456.60. 

The  Tax  Court  of  the  United  States  decided  that 
the  total  fee  received  by  Hanna  and  Morton  in  said 
employment  was  the  latter  amount,  and  that  of  this 
amount  only  $121,787.74,  or  94.8  per  cent,  was  paid 
on  the  completion  of  the  services.  There  was  thus 
decided  to  be  a  deficit  of  one-fifth  of  one  per  cent 
(1/5  of  1%)  of  the  amount  necessary  to  be  received 
upon  the  completion  of  the  services  to  entitle  peti- 
tioner to  the  benefit  of  the  provisions  of  Section  107 
of  the  Internal  Revenue  Code. 

Petitioner  contends  that  The  Tax  Court  erred  in 
the  following  particulars: 

(a)  in  finding  as  a  fact  or  deciding  as  a  matter 
of  law  that  the  withdrawals  aforesaid  from  the  trust 
funds,  amounting  to  $5,500,  constituted  payment  of 
a  part  of  the  fee  for  the  services  rendered  in  the 
employment  in  question  to  Hanna  and  Morton  when 
and  as  received  by  Planna  and  Morton; 

(b)  in  finding  as  a  fact  or  deciding  as  a  matter 
of  law  that  the  withdrawal  of  accrued  interest  on 
the  trust  fund,  as  aforesaid,  amounting  to  $1,168.86, 
constituted  payment  of  a  part  of  the  fee  for  the 
services  rendered  in  the  employment  in  question  to 
Hanna  and  Morton  when  and  as  received  by  Hanna 
and  Morton;  and 

(c)  in  determining  that  less  than  95%  of  the 
fee  of  Hanna  and  Morton  for  ser^dces  under  the 
employment  above-mentioned  was  received  in  the 
calendar  year  1940.  [35] 
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II. 

THE  COURT  IN  WHICH  REVIEW  IS 
SOUGHT 

The  United  States  Circuit  Court  of  A})peals  for 
the  Ninth  Circuit  is  the  Coui't  in  which  i*eview  of 
said  decision  of  The  Tax  Court  of  the  United  States 
is  sought  pursuant  to  the  provisions  of  Section  1141 
of  the  Internal  Revenue  Code. 

III. 
VENUE. 

The  decision  of  the  United  States  Tax  Court 
herein  was  rendered  on  January  15,  1945.  For 
more  than  fifty  years  hist  past  immediately  pre- 
ceding, petitioner  has  resided  in  the  County  of  Los 
Angeles,  State  of  California.  He  filed  his  Federal 
Income  Tax  returns  for  the  calendar  year  1940,  and 
also  for  all  other  calendar  years  since  1916  or  there- 
abouts, with  the  United  States  Collector  of  Internal 
Revenue  for  the  Sixth  Collection  District  of  Cali- 
fornia, whose  office  is  located  at  Los  Angeles,  Cali- 
fornia and  within  the  Ninth  Judicial  Circuit  of  the 
United  States. 

The  parties  hereto  have  not  stiT)ulated  that  said 
decision  may  be  reviev;ed  by  any  Court  of  A])peals 
other  than  the  one  herein  designated.  [36] 

Wherefore,  the  Petitioner  jn^ays  that  the  decision 
of  The  Tax  Court  of  the  United  States  herein  be 
review^ed  by  the  Ignited  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit;  that  a  transcript  of 
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the  record  be  prepared  in  accordance  with  the  law 
and  rules  of  said  Court  and  transmitted  to  the  Clerk 
of  said  Court  for  filing ;  and  that  appropriate  action 
be  taken  to  the  end  that  the  errors  complained  of 
may  be  reviewed  and  corrected  by  said  Court. 

Dated :  April  7,  1945. 

A.  CALDER  MACKAY 
ADAM  Y.  BENNION 

Attorneys  for  Petitioner.  [37] 


The  Tax  Court  of  the  United  States 
Docket  Nos.  739,  740. 

BYRON  C.  HANNA, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DAISY  MAY  HANNA, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

A.  Calder  Mackay,  Esq.,  and  Adam  Y.  Bennion, 
Esq.,  for  the  petitioners.  Earl  C.  Crouter,  Esq., 
for  the  respondent. 
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MEMORANDUiM    FINDINGS    OF    FACT   ANT) 

OPINION 

Hill,  Jndiie:  The  Commissioner  detemiined  de- 
ficiencies of  $4,134.55  and  $3,476.26  in  the  income 
taxes  of  Byron  C.  Hanna  and  Daisy  May  Hanna, 
respectively,  for  the  calendar  year  1940.  The  sole 
question  presented  for  our  determination  is  whether 
respondent  erred  in  denying  application  of  section 
107  of  the  Internal  Revenue  Code. 

FINGINGS  OF  FACT. 

Byron  C.  Hanna  and  Daisy  May  Hanna,  the  peti- 
tioners, were  husband  and  wife,  residents  of  Cali- 
fornia during  1940  and  all  other  times  herein  men- 
tioned. They  filed  individual  income  tax  returns 
for  that  year  on  the  commmiity  property  basis  with 
the  collector  of  internal  revenue  for  the  sixth  col- 
lection district  of  California.  During  the  taxable 
year  and  all  other  years  herein  mentioned  Byron  C. 
Hanna  and  Harold  C.  Morton  [38]  were  law  part- 
ners known  by  the  firm  name  of  Hanna  and.  Morton. 

In  July  1932  Etienne  Lang,  as  agent  for  the  mem- 
bers of  a  Lazard  family  of  France,  consulted  Hanna 
and  Morton  with  reference  to  claims  against  the 
Anglo-California  National  Bank  of  San  Francisco, 
Herbert  Fleishhacker,  its  president,  and  others. 
These  claims  arose  out  of  certain  acts  of  the  Bank 
and  Fleishhacker  as  agents  of  the  Lazards  in  the 
sale  of  some  17  years  earlier  of  lands  in  California 
to  the  Lazards.  At  that  time  Lang  employed  Hanna 
and  Morton  to  render  an  opinion  on  the  validity  of 
the  claims  and  to  draft  a  specimen  form  of  com- 
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plaint.  Lang  paid  Hanna  and  Morton  $2,500  for 
these  services.  There  was  no  obligation  on  the  part 
of  Lang  or  the  Lazards  to  employ  Hanna  and  Mor- 
ton for  further  services  and  no  oblis^ation  on  the 
part  of  Hanna  and  Morton  to  accept  such  employ- 
ment. 

In  October  1932,  after  consulting  with  other  law- 
yers, Lang  employed  Haima  and  Morton  to  proceed 
with  the  case.  Lang  and  Morton  agreed  that  $27,- 
500  would  be  advanced  to  Hanna  and  Morton  to 
cover  costs  and  expenses,  with  the  understanding 
that  if  any  balance  should  remain  at  the  conclusion 
of  the  employment,  it  would  belong  to  Hanna  and 
Morton.  It  was  understood  that  Hanna  and  Morton 
received  these  funds  for  such  purposes  only  and 
the  accounts  of  Hanna  and  Morton  dealing  witli 
the  funds  were  frequently  inspected  by  Lang.  The 
books  of  Hanna  and  Morton  designated  the  fund  as 
a  "Trust  Account."  The  $27,500  was  paid  over  on 
October  15,  1932,  and  the  receipt  given  [39]  for  it 
read  "Lazard  Matter,  On  Account,  Trust  Acct."  It 
was  further  agreed  that  Hanna  and  Morton  would 
be  responsible  for  any  expenses  beyond  the  $27,500. 
In  addition  to  any  balance  remaining  of  the  $27,500 
their  fee  was  to  be  15  per  cent  of  the  recovery. 

For  some  time  $20,000  of  the  fund  was  left  on 
deposit  in  the  firm's  name  in  two  savings  banks, 
Lang  knew  and  approved  of  this.  The  funds  were 
never  kept  in  a  separately  designated  trust  account. 
Lang  knew  of  this  and  acquiesced  in  it. 

A  total  of  $1,168.86  in  interest  accrued  on  the 
savings  accounts.   During  the   years   1934  to   1936 
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Hanna  and  Morton  withdrew  this  interest  for  tlieir 
own  nnrestricted  use  havin,ii^  l)een  told  by  Lan.i;-  tliat 
they  could  keep  it.  They  were  to  i-eturn  it  if  it 
ever  became  necessary  to  com])lete  the  payment  of 
expenses,  their  obligation  in  any  event  bein^  to 
meet  all  expenses  over  the  $27,o00.  The  interest  so 
received  was  currently  reported  as  income  by  Hanna 
and  Morton.  This  interest  was  a  fee  for  services 
when  it  was  so  withdrawn  by  Hanna  and  Morton. 

Lang  agreed  to  the  withdrawal  of  $2,000  by 
Hanna  and  Morton  as  fees  at  the  time  the  $27,500 
was  first  j^aid  over  in  October  1932.  Later  in  the 
same  month  an  additional  $1,500  was  withdrawn  as 
a  fee  with  Lang's  approval.  A  further  fee  with- 
drawal of  $1,000  was  made  on  May  1,  1933,  with 
Lang's  permission  and  again  on  October  31,  1936, 
Lang  gave  Morton  his  consent  for  the  firm  to  with- 
draw^ $1,000.  Each  of  these  fees  was  paid  subject 
to  the  understanding  that  Hanna  and  Morton  were 
to  make  up  any  [40]  deficits  for  expenses  beyond 
the  original  amount  paid  to  them  for  that  purpose. 
The}^  included  these  fees  as  compensation  in  theii- 
income  tax  returns  in  the  years  received. 

Hanna  and  Morton  successfully  tried  the  case 
for  the  Lazards  and  on  January  19,  1940  the  Bank 
paid  $746,354.95  in  satisfaction  of  the  Judgment. 
From  this  amount  Hanna  and  Morton  received  on 
that  day  $114,018.19,  consisting  of  the  contingent 
fee  in  the  amount  of  $111,588.84  and  $2,429.35  reim- 
bursement of  costs  expended  fiom  the  $27,500  fund. 
At  that  time,  exclusive  of  tlio  reini})n)'sement  t'oi- 
costs,  there  was  a  balance  of  $7,769.55  of  the  original 
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$27,500  which  Hanna  and  Morton  also  received  pur- 
suant to  the  arrangement  previously  made.  Thus, 
Hanna  and  Morton  received  fees  of  $1,168.86  and 
$5,500  prior  to  completion  of  the  services  in  1940 
and  $121,787.74  on  completion  of  those  services  in 
1940. 

Viewing-  the  original  payment  of  $2,500  as  being 
for  a  separate  and  distinct  employment,  addition 
of  these  figures  indicates  that  a  total  fee  of  $128,- 
456.60  was  received  by  Hanna  and  Morton  on  this 
case.  Of  this  amount,  $121,787.74,  or  94.8  percent, 
was  paid  on  the  completion  of  the  services. 

OPINION 

The  sole  issue  is  whether  petitioners  are  entitled 
to  have  their  share  of  a  fee  for  legal  services  re- 
ceived in  1940  taxed  under  the  provisions  of  sec- 
tion 107  of  the  Internal  Revenue  [41]  Code.^     In 


1  Section  107,  Internal  Revenue  Code,  added  by 
section  220  of  the  Revenue  Act  of  1939: 

Sec.  107.  Compensation  for  Services  Rendered  for 
a  Period  of  Five  Years  or  More. 

In  the  case  of  compensation  (a)  received,  for  per- 
sonal services  rendered  by  an  individual  in  his  in- 
dividual capacity,  or  as  a  member  of  a  partnership, 
[42]  and  covering  a  period  of  five  calendar  years 
or  more  from  the  beginning  to  the  completion  of 
such  services,  (b)  paid  (or  not  less  than  95  per 
centum  of  which  is  paid)  only  on  completion  of 
such  services,  and  (c)  required  to  be  included  in 
gross  income  of  such  individual  for  any  taxable  year 
l)eginning  after  December  31,  1938,  the  tax  attrib- 
utable to  such  compensation  shall  not  be  greater 
than  the  aggregate  of  the  taxes  attributable  to  such 
compensation  had  it  been  received  in  equal  portions 
in  each  of  the  years  included  in  such  period. 
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order  for  the  section  to  apply  "not  less  than  95  per 
centum"  of  the  compensation  nnist  ))e  i)aid  only  on 
completion  of  tlie  services.  The  liCt^ulations  ])r()- 
vide  that  "Section  107  is  applicable  only  where  at 
least  95  per  cent  of  the  total  compensation  for  such 
services  is  paid  on  or  after  their  completion."  Treas- 
ury Regulations  103,  Sec.  19,107-1. 

On  the  completion  of  their  services  for  the  I^a- 
zards  in  1940  Hanna  and  Morton  received  a  final 
fee  of  $121,787.74.  During  the  years  1932  through 
1936  they  received  a  total  of  $6,668.86  in  fees  on 
the  same  case.  The  fact  that  Hanna  and  Morton 
were  under  the  contingent  liability  of  meeting  any 
expenses  after  the  exhaustion  of  the  $27,500  fund 
paid  to  them  by  Lang  for  expenses  did  not  prevent 
the  payments  to  them  of  $5,500  from  the  princi])al 
of  the  fund  and  $1,168.86  interest  on  the  fund  from 
being  fees  and  income  in  the  years  in  which  re- 
ceived. Cf.  North  American  Oil  Consolidated  v. 
Burnet,  286  U.  S.  417;  Blum  v.  Helvering,  74  Fed. 
(2d)  482,  cert,  denied  295  U.  S.  732;  Highland  Milk 
Condensing  Co.  v.  Phillip,  34  Fed.  (2d)  777,  cert. 
denied  280  U.  S.  608. 

Since  the  $121,787.74  received  on  completion  of 
the  services  is  94.8  percent  of  $128,456.60,  the  en- 
tire compensation,  the  petitioners  fail  to  meet  the 
explicit  requirements  of  section  107. 

Decisions  will  be  entered  for  the  respondent. 

(Entered  Jan.  15,  1945) 

[Endorsed]:     Filed  T.C.U.S.  April  12,   1945 

[43] 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To  John  F.  Wenchel,  Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  Washington,  D.  C,  Attorney 
for  the  Respondent: 

Please  Take  Notice  that  on  the  12th  day  of  April, 
1945,  the  undersigned  filed  with  the  Clerk  of  the 
Tax  Court  of  the  United  States  the  petition  of  By- 
ron C.  Hanna,  a  copy  of  which  is  annexed  hereto, 
for  the  review  by  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  of  the  final  order 
and  decision  of  the  Court  heretofore  rendered  in 
the  above  entitled  case. 

A.  CALDER  MACKAY 
ADAM  Y.  BENNION 

Attorneys  for  the  Petitioner 

ADMISSION  OF  SERVICE 

Service  of  a  copy  of  the  above  notice  and  a  copy 
of  the  petition  for  review  is  hereby  accepted  this 
13th  day  of  April,  1945. 

J.  P.  WENCHEL 

Chief  Counsel,  Bureau  of  In- 
ternal Revenue 
Attorney  for  the  Respondent. 

[Endorsement] :     Filed  T.C.U.S.  April  13,  1945. 

[44] 
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[Title  of  Tax  (\nirt  and  Cause.] 
STTPUT.ATTON 

Whereas  the  above-entitled  cause  involves  the 
same  questions  as  are  involved  in  a  companion  case 
before  the  above-entitled  Court,  entitled  "Daisy 
May  Hanna,  Petitioner,  vs.  Commissioner  of  Inter- 
nal Revenue,  Respondent,  No.  740",  and 

Whereas  said  cause  and  this  cause  were  consoli- 
dated before  the  above-entitled  Court  for  purposes 
of  trial  and  decision,  and 

Whereas  the  evidence  in  both  of  these  causes  is 
identical,  and 

Whereas  a  petition  for  review  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
suit  of  the  decision  of  the  above-entitled  Court  has 
been  filed  in  said  cause  No.  740,  as  well  as  in  this 
cause,  and 

Whereas  a  statement  of  the  evidence  has  been  pre- 
pared, served  and  filed  in  said  cause  No.  740  and 
the  evidence  in  said  cause  is  identical  with  the  evi- 
dence in  this  cause,  [45] 

Now,  Therefore,  it  is  hereby  stipulated  and  agreed 
that  the  statement  of  the  evidence  in  said  cause  No. 
740  is  hereby  adopted  as  the  statement  of  the  evi- 
dence in  this  cause  and  with  the  same  force  and  ef- 
fect and  to  all  intents  and  purposes  as  though  a 
duplicate  of  said  statement  of  the  evidence  had  been 
prepared,  served  and  filed  in  this  cause;  and  that  it 
shall  l)e  deemed  that  the  statement  of  the  evidence 
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prepared,  served  and  filed  in  said  cause  No.  740  is 
a  statement  of  the  evidence  prepared,  served  and 
filed  in  this  cause. 

Dated:  May  4,  1945. 

A.  CALDER  MACKAY  and 
ADAM  Y.  BENNION 
A.  Calder  Mackay 

By  Adam  Y.  Bennion 

Attorneys  for  Petitioner 
(Signed)  J.  P.  WENCHEL,  CAR. 

[Endorsed] :     Filed  T.C.U.S.  May  19,  1945.  [54] 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

PETITIONER'S  STATEMENT  OF  POINTS  TO 
BE  RELIED  ON  AND  DESIGNATION 
OF  PARTS  OF  THE  RECORD  TO  BE 
PRINTED 

Comes  now  Byron  C.  Hanna,  the  petitioner  for 
review  in  the  above-entitled  cause,  and  states  that 
the  points  on  which  he  intends  to  rely  in  this  case 
are  as  follows: 

1.  The  Tax  Court  of  the  United  States  erred  in 
finding  as  a  fact  or  deciding  as  a  matter  of  law  that 
the  withdrawals  from  the  $27,500  trust  fund  men- 
tioned in  the  Findings,  amounting  to  $5,500,  con- 
stituted payment  of  a  part  of  the  fee  for  the  serv- 
ices rendered  in  the  employment  mentioned  in  the 
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Finding,  to   Haiiua  and   Morton   wlion   and   as   re- 
ceived by  Hainia  and  Morton ; 

2.  The  Tax  Court  of  the  United  States  erred  in 
finding"  as  a  fact  or  deciding  as  a  matter  of  law 
that  the  withdrawal  of  accrued  interest  on  the  said 
trust  fund,  amounting  to  $1,168.86,  constituted  pay- 
ment of  a  part  of  the  fee  for  the  services  rendered 
in  the  said  emplo\anent  to  Hanna  and  Morton  when 
and  as  received  by  Hanna  and  Morton ;  and 

3.  The  Tax  Court  of  the  United  States  erred 
[47]  in  determining  that  less  than  95%  of  the  fee 
of  Hanna  and  Morton  for  services  under  the  em- 
ployment above  mentioned  was  received  in  the  cal- 
endar year  1940. 

Petitioner  hereby  designates  the  entire  record, 
as  certified  to  the  Clerk  of  the  above-entitled  Court, 
as  necessary  to  be  printed  for  the  consideration  of 
the  points  set  forth  above. 

A.  CALDER  MACKAY  and 
ADAM  Y.  BENNION 

By    A.  CALDER  MARKAY 

Attorneys  for  Petitioner 

Service  admitted  5/18/45. 

(Signed)  J.  P.  WENCHEL,  CAR. 

[Endorsed]:     Filed  T.C.U.S.  May  19,  1945  [48] 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

PETITIONER'S  DESIGNATION  OF 
CONTENTS  OF  RECOED  ON  REVIEW 

Petitioner  hereby  designates  for  inclusion  in  the 
record  on  review  in  the  above-entitled  proceeding, 
the  following: 

The  complete  record  of  all  the  proceedings  and 
evidence  taken  before  The  Tax  Court  of  the  United 
States  and  all  matters  required  by  Subdivision  (g) 
of  Rule  75  of  the  Federal  Rules  of  Civil  Procedure ; 
excepting  exhibits  filed  as  evidence,  but  including 
the  stipulation  adopting  as  a  statement  of  evidence 
in  this  cause  the  statement  of  evidence  prepared, 
served  and  filed  in  the  cause  of  Daisy  May  Hanna, 
Petitioner  vs.  Commissioner  of  Internal  Revenue, 
Respondent,  No.  740. 

Dated:     May  4,  1945. 

A.  CALDER  MACKAY  and 
ADAM  Y.  BENNION 
A.  Calder  Mackay 

By  Adam  Y.  Bennion 

Attorneys  for  Petitioner. 
(Signed)     J.  P.  WENCHEL,  CAR. 

[Endorsed] :  Filed  T.  C.  U.  S.  May  19,  1945.  [49] 
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[Title  uf  Tax  I'ourt.] 

CERTIFICATE 

I,  B.  D.  Gamble,  clerk  of  The  Tax  Court  of  tlio 
Ignited  States  do  hereby  certify  that  the  foregoing 
pages,  1  to  49,  inclusive,  contain  and  are  a  true 
copy  of  the  transci'ipt  of  record,  i)apers,  and  pro- 
ceedings on  file  and  of  record  in  my  office  as  called 
for  by  the  Praecipe  in  the  appeal  (or  appeals)  as 
above  numbered  and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  4th  day  of  June,  1945. 

[Seal]  B.  D.  GAMBLE 

Clerk,  The  Tax  Court  of  the 
United  States. 


[Endorsed]:  No.  11070.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Byron 
C.  Hanna,  Petitioner,  vs.  Commissioner  of  Internal 
Revenue,  Respondent.  Transcript  of  the  Record. 
Upon  Petition  to  Review  a  Decision  of  The  Tax 
Court  of  the  United  States. 

Filed  June  11,  1945. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States 
Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  739. 


BYRON  C.  HANNA, 


Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
ORDER 
For  cause  appearing  of  record,  it  is  hereby 
Ordered:   That   the   time    for   transmission    and 
delivery  of  the  record  on  petition  for  review  of  the 
above    entitled   proceeding    in    the    United    States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  be 
and  it  is  hereby  extended  to  June  22,  1945. 

FRANCIS  A.  GARRECHT 
Judge 
Dated  May  18,  1945,  San  Francisco,  California 

[Endorsed]:     Filed    May    18,    1945.     Paul    P. 
O'Brien,  Clerk. 

A  True  Copy.    Attest:  May  18,  1945. 
/s/     PAUL  P.  O'BRIEN, 
Clerk. 

Now :  June  5,  1945,  the  foregoing  order  is  certified 
"**om  the  record  as  a  true  copy. 
[Seal]  B.  D.  GAMBLE 

B.  D.  Gamble 
Clerk. 

[Endorsed] :    T.C.U.S.   Filed  May  23,  1945. 
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APPEARANCES : 

For  Taxpayer: 

BYRON  C.  HANNA,  Esq., 
A.  CALDER  MACKAY,  Esq. 
ADAM  Y.  BENNION,  Esq. 

For  Comm'r: 

EARL  C.  CROUTER,  Esq. 


Docket  No.  740 
DAISY  MAY  HANNA, 


Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1943 
Feb.       10 — Petition   received   and   filed.   Taxpayer 

notified.     Fee  paid. 
Feb.       11 — Copy  of    petition    served    on    General 

Counsel. 
Apr.        8 — Answer  filed  by  General  Counsel. 
Apr.         8 — Request   for   hearino-   in    Los   Angeles, 

California,  filed  by  (General  Counsel. 
Apr.       14 — Notice  issued  placint?  proceeding  on  Los 

Angeles,  California  calendar.  Service  of 

answer  and  request  made. 
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1944 

Feb.  29 — Hearing  set  April  24,  1944  in  Los  An- 
geles, California. 

Apr.  27,  28 — Hearing  had  before  Judge  Hill  on 
merits.  Motion  of  counsel  for  petition- 
er to  consolidate  the  cases  and  there 
being  no  objection  by  counsel  for  re- 
spondent. Ordered  that  the  cases  be  con- 
solidated, 739  &  740.  Entry  of  appear- 
ance of  A.  Calder  MacKay  Esq.,  and  A. 
Y.  Bennion,  Esq.,  filed  at  hearing. 
Briefs  due  6/13/44.  Replies  due 
6/28/44.     (Simultaneous) 

Jun.  1 — Motion  for  extension  to  July  1  and  July 
22,  1944  respectively,  to  file  original 
and  reply  brief  filed  by  General  Coun- 
sel. 6/2/44  Granted. 

Jun.  12 — Motion  for  extension  to  July  1  and  July 
22,  1944  respectively,  to  file  original  and 
reply  brief  filed  by  taxpayer.  6/13/44 
Granted. 

Jun.       19— Transcript  of  hearing  4/27,  28/44  filed. 

Jun.  23 — Motion  for  extension  to  July  18,  1944 
to  file  brief  filed  by  taxpayer.  6/26/44 
Granted. 

Jul.  1 — Brief  filed  by  General  Counsel.  Served 
8/2/44. 

Jul.  12 — Motion  for  extension  to  Aug.  3,  1944  to 
file  original  brief  and  to  Aug.  24,  1944, 
respectively,  to  file  reply  brief,  filed  by 
taxpayer.  7/13/44  Granted. 
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1944 

Aug.  2 — Brief  filed  by  taxpayer.  8/2/44  Copy 
served. 

Aug.       17 — Reply  brief  liled  by  General  Counsel. 

Aug.  24 — Reply  brief  filed  by  taxpayer.  Copy 
served. 

1945 

Jan.  15 — ^lemoranduni  findings  of  fact  and  opin- 
ion rendered.  Judge  Hill.  Decision  will 
be  entered  for  respondent.  Copies 
served. 

Jan.       15 — Decision  entered.  Judge  Hill.  Div,  2. 

[T] 

Apr.  12 — Petition  for  review  by  IT.  S.  Circuit 
Court  of  Appeals,  9tli  Circuit,  with  as- 
signments of  error  filed  by  taxpayer. 

Apr.       13 — Proof  of  service  filed  by  tax})ayer. 

May       19 — Agreed  statement  of  evidence  filed. 

May  19 — Statement  of  points  to  be  relied  on  and 
designation  of  parts  of  the  record  to  be 
printed  filed  by  taxpayer  with  proof  of 
service  thereon. 

May  19 — Designation  of  contents  of  record  filed 
by  taxpayer  with  proof  of  service 
thereon. 

May  23 — Certified  copy  of  order  from  U.  S.  Cir- 
cuit Court  of  Appeals,  9th  Circuit,  ex- 
tending time  to  6/22/45  to  pre})are  and 
deliver  the  record.  [2] 


*Page  numbering  appearing  at  top  of  page  of  original  certified 
Transcript  of  Record. 


4  .    Daisy  May  Hanna  vs. 

The  Tax  Court  of  the  United  States 
Docket  No.  740 

DAISY  MAY  HANNA, 

Petitioner, 

V. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 
PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissionei*  of  Internal  Revenue  in  his  Notice 
of  Deficiency  LA  :IT  :90D  :PB,  dated  November  17, 
1942;  and  as  a  basis  of  her  proceeding  alleges  as 
follows : 

(1)  The  petitioner  is  an  individual  whose  office 
is  located  at  1126  Pacific  Mutual  Building,  Los  An- 
geles, California.  The  return  for  the  period  here  in- 
volved was  filed  with  the  Collector  for  the  Sixth 
District  of  California. 

(2)  The  Notice  of  Deficiency  (a  copy  of  which 
is  attached  and  marked  "Exhibit  A")  was  mailed 
to  the  petitioner  on  November  17,  1942. 

(3)  The  taxes  in  controversy  are  income  taxes 
for  the  calendar  year  1940,  in  the  amount  of 
$3,476.26.  Notice  of  deficiency  discloses  a  deficiency 
of  $3,484.95,  [3]  which  includes  a  deficiency  for  the 
calendar  year  1939  in  the  amount  of  $8.69,  concern- 
ing which  no  question  is  raised. 

(4)  The   determination   of   taxes    set   forth    in 
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the  said  Notice  of  Ueticieiicy  for  the  (-aleiidar  year 
1940  is  based  on  the  following*  errors: 

(a)  The  addition  and  inelnsion  in  ])etitioner's 
income  for  said  calendar  year  oP  1940  of  the  amonTit 
of  $28,821.93  as  petitioner's  share  of  the  commun- 
ity income  of  petitioner's  husband  and  herself  de- 
rived from  the  x^artnership  of  Hanna  and  Morton 
hereinafter  referred  to. 

(b)  The  rejection  of  the  application  of  section 
107  of  the  Internal  Revenue  Code  to  a  fee  received 
by  the  partnership  of  Hanna  and  Morton  in  1940, 
earned  by  services  extending  over  a  period  of  eight 
years. 

(5)  The  facts  upon  which  petitioner  relies  as 
the  basis  of  this  proceeding  are  as  follows: 

A.  That  at  all  times  herein  mentioned: 

(a)  Byron  C.  Hanna  and  petitioner  were  hus- 
band and  wife  and  residents  of  the  State  of  Cali- 
fornia. [4] 

(b)  Byron  C.  Hanna  and  Harold  C.  Morton 
were  equal  partners  engaged  in  the  practice  of  law 
in  the  City  of  Los  Angeles,  State  of  California  un- 
der the  tirm  name  and  style  of  Hanna  and  Morton. 

B.  In  July,  1932,  Mr.  Etienne  Lang,  represent- 
ing the  Lazard  Family,  consulted  Harold  C.  Mor- 
ton, partner  of  the  said  Byron  C.  Hanna,  with 
reference  to  an  important  action  to  be  brought  on 
behalf  of  the  members  of  the  Lazard  Familv. 

Thereafter,  on  August  14,  1932,  Mr.  T.ang  ])aid 
the  firm  of  Hanna  and  Morton,  of  which  said  Byron 
C.  Hanna  is  a  partner,  $2500.00  for  preliminary 
work,  which  included  the  drafting  of  a  complaint 
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to  be  submitted    to    the    examination    of  French 
counsel. 

At  that  point  the  service  for  which  the  $2500.00 
was  paid  was  complete.  There  was  no  obligation 
on  the  part  of  Hanna  and  Morton  to  render  any 
further  service  or  to  proceed  with  any  action,  and 
no  obligation  on  the  part  of  the  clients  to  employ 
said  firm  any  further. 

C.  Thereafter,  in  October,  1932,  Mr.  Lang  nego- 
tiated with  Mr.  Morton  for  the  employment  of 
Hanna  and  Morton  to  conduct  said  contemplated 
litigation. 

Four  different  bases  of  compensation  were  sug- 
gested by  Mr.  Lang,  and  the  basis  of  compensation 
set  [5]  forth  in  the  contract,  a  copy  of  which  is 
annexed  hereto  and  marked  "Exhibit  B"  was  select- 
ed and  accepted  by  Hanna  and  Morton. 

The  contract  provides  for  the  immediate  pay- 
ment of  $30,000.  The  actual  amount  to  be  paid  was 
$27,500.  The  figure  of  $30,000  was  inserted  at  the 
suggestion  of  Mr.  Lang  so  as  to  include  and  evi- 
dence the  payment  of  the  $2,500  previously  paid; 
but  said  amount  of  $2,500  at  that  time  had  been 
entirely  earned  and  paid  on  August  14,  1932,  and 
represented  compensation  for  an  employment  sep- 
arate and  distinct  from  work  to  be  done  under  the 
terms  of  the  contract. 

D.  The  sum  of  $27,500  was  paid  to  Hanna  and 
Morton  on  October  15,  1932,  upon  the  execution  of 
the  contract. 

E.  It  was   known  to  all  parties   at  that   time 
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(October  15,  1932)  that  there  would  be  large  and 
substantial  costs  incurred  in  connection  with  the 
litigation  to  be  prosecuted;  and  under  the  terms 
of  the  contract,  Hanna  and  Morton  assumed  the 
absolute  and  unconditional  obligation  to  defray 
the  expense  of  such  costs.  .,,     ._-r 

By  executing  the  contract  and  receiving  the  sum 
of  $27,500  they  also  assunier  the  fiduciary  obliga- 
tion to  apply  as  much  of  the  said  sum  of  $27,500 
as  might  be  required,  or  all  of  it  if  all  were  required, 
to  the  payment  of  such  expenses  and  costs.  [6] 

F.  At  the  time  of  the  receipt  of  said  sum  of  $27,- 
500  it  was  not  contemplated  by  the  parties  that  said 
sum  or  an}^  part  of  it  would  constitute  a  fee  or  iii- 
come  to  Hanna  and  Morton  except  and  until  all 
of  the  expense  and  costs  of  such  litigation  had  been 
paid. 

G.  The  fee  for  the  professional  services  to  be 
rendered  in  the  litigation  was  contingent  upon  suc- 
cess and  was  to  be  determined  by  calculating  a  per- 
centage of  the  recovery  as  set  forth  in  the  contract. 

H.  Consistent  with  the  method  of  accounting- 
used  by  Hanna  and  Morton,  the  cash  payment  of 
$27,500  was  treated  in  the  books  of  said  partner- 
ship as  a  trust  fund  against  which  the  direct  ex- 
penses and  costs  of  the  litigation  was  charged.  There 
was  also  transferred  from  said  trust  fund  to  the 
partners  or  to  the  general  account  of  the  ])artner- 
ship  the  sum  of  $5,500,  as  follows : 
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October  15,  1932 $2,000.00 

October  31,  1932 1,500.00 

May  1,  1933 1,000.00 

October  31,  1936 1,000.00 

Total  $5,500.00 

These  amounts  were  transferred  to  partially  com- 
pensate the  partnership  for  expenses  in  connection 
with  said  employment,  including  salaries  of  lawyers 
employed  by  the  partnership,  stenographic  help, 
stationery,  etc.  incident  [7]  to  the  work  of  said  em- 
ployment and  which  expenses  were  paid  out  of  the 
general  funds  of  the  partnership  and  not  charged 
directly  against  said  trust  fund. 

1.  Consistent  with  the  foregoing  the  petitioner, 
in  each  of  the  calendar  years  noted  in  the  preced- 
ing paragraph,  returned  as  income  the  amount  re- 
ceived by  her  by  reason  of  her  community  inter- 
est in  the  amount  transferred  to  the  General  Ac- 
count of  the  partnership  during  each  such  calendar 
year  respectively,  as  hereinbefore  set  forth. 

Aside  from  such  amounts,  petitioner  did  not  in- 
clude in  her  income  tax  returns  for  the  calendar 
year  1932  or  for  any  year  subsequent  thereto  until 
1940,  any  other  portion  of  said  sum  of  $27,500,  but 
at  all  times  treated  and  regarded  the  said  sum,  ex- 
cepting the  portions  thereof  transferred  to  the  Gen- 
eral Account  of  the  partnership,  as  aforesaid,  ns 
trust  funds  which  did  not  constitute  income  to  peti- 
tioner. 

J.  In  1941  petitioner  filed  an  income  tax  return 
reporting  as  income  petitioner's  community  share 
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in  said  fee  upon  tlie  basis  ]:)rovi(lod  in  section  107 
of  the  Internal  Revenue  Code. 

The  Notice  of  Deficiency  disallows  this  method 
of  returning  the  said  commiinit}^  income  of  petition- 
er resulting  from  said  fee,  and  upon  that  basis  adds 
to  the  connnunity  income  of  petitioner  for  the  year 
1940  the  sum  [8]  of  $28,821.93  upon  which  the  de- 
ficiency for  said  year  is  calculated. 

It  is  the  addition  of  this  amount  of  income  to  pe- 
titioner for  the  calendar  year  1940,  and  tlie  rejec- 
tion of  the  application  of  section  107  of  tlie  Internal 
Revenue  Code,  w^hich  petitioner  alleges  to  be  er- 
roneous. 

K.  The  litigation  was  successfully  concluded  in 
1940,  and  the  contingent  fee  collected.  At  that  time 
the  unexpended  balance  in  the  trust  fund  amounted 
to  $7,769.55.  This  was  considered  as  income  earned 
in  that  year  and  was  transferred  to  the  general 
funds  of  the  partnership  and  added  to  the  contin- 
gent fee. 

L.  The  Notice  of  Deficiency  is  based  upon  the 
assumption  that  the  cash  payment  of  $27,500  in 
1932  was  part  of  the  total  fee,  and  that  as  a  result, 
an  amount  in  excess  of  five  per  cent  of  the  total  fee 
was  thus  received. 

The  notice,  however,  ignores  the  fact  that  upon 
that  theory  the  $27,500  should  have  been  returned 
as  income  in  1932,  and  would  be  assessable  as  in- 
come in  1932.  This  is  a  necessary  conse(iuence  of 
the  application  of  the  theory  upon  whicli  the  No- 
tice of  Deficiency  is  based. 
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M.  The  undersigned  alleges  that  the  payment  of 
$27,500  received  in  1932  was  accepted  subject  to  an 
unconditional  obligation  to  pay  and  defray  the  ex- 
penses of  said  litigation  in  an  indeterminable 
amount  but  nevertheless  in  [9]  an  amount  which  it 
was  then  known  would  be  very  substantial.  No  part 
of  said  $27,500  could  be  treated  as  income  or  profit 
until  the  complete  performance  of  the  obligations 
of  the  contract,  and  therefore  the  portions  thereof, 
if  any,  returnable  as  income,  could  only  be  deter- 
mined at  such  time. 

N.  Petitioner  alleges  that  petitioner's  part  of 
the  income  under  this  contract  was  received  as  fol- 
lows: 

1932  Payment  $  27,500.00 

Litigation  Costs  during  period 

1932  and  1940  $  14,230.45 

Portion  taken  into  Partnership  income 

in  1932,  1933  and  1936  $     5,500.00     $  19,730.45 

Determined  by  Events  as  Fee  in  1940  $     7,769.55 

Contingent  Fee  (1940)  $114,018.19 

Paid  to  Other  Lawyers  6,500.00       107,518.19 

Total  Fee— 1940  $115,287.74 


Petitioner  further  alleges  that  the  application  of 
section  107  of  the  Internal  Revenue  Code  is  per- 
missible; and  if  said  section  is  applied,  there  is  no 
deficiency  for  the  calendar  year  1940. 

O.  Petitioner  further  alleges  that  if  said  section 
107  of  the  Internal  Revenue  Code  is  not  applicable, 
then  the  amount  of  $27,500  should  be  assessed  as 
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income  received  hy  tlie  partnersliij)  in  19;J2  and  de- 
ducted from  the  total  incoMie  received  by  the  part- 
nership in  1940;  and  that  the  additional  tax  as- 
sessed to  [10]  Petitioner  in  the  Notice  of  Deficiency 
should  be  accordingly  reduced. 

Whereupon,  the  Petitioner  prays  that  this  Honor- 
able Court  may  hear  the  proceeding  and: 

(1)  Determine  that  no  deficiency  exists  for  the 
calendar  year  1940;  or 

(2)  If  it  be  determined  that  section  107  of  the 
Internal  Revenue  Code  is  not  applicable  to  the  fee 
above  referred  to,  then  that  the  item  of  $27,500 
received  in  1932  shall  be  treated  as  partnership 
income  for  that  year;  and  that  petitionei*  shall  be 
assessed  on  her  participation  in  said  sum  for  that 
year,  and  that  the  amount  so  determined  to  have 
been  received  in  1932  shall  be  deducted  from  the 
amount  of  said  fee  charged  to  petitioner  as  having 
been  received  in  1940,  and  the  deficiency  reduced 
accordingly. 

DAISY  MAY  HANNA 

Petitioner. 
BYRON  C.  HANNA 

Attorney  for  Petitioner.  [11] 
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EXHIBIT  A 

Treasury  Department 

Internal  Revenue  Service 

Twelfth  Floor,  U.  S.  Post  Office  and  Courthouse 

Los  Angeles,  Calif. 

Nov.  17,  1942 
Office  of 

Internal  Revenue  Agent  in  Charge 
Los  Angeles  Division 
LA:IT:90D:PB 

Mrs.  Daisy  May  Hanna, 
1126  Pacific  Mutual  Buiding, 
Los  Angeles,  California 

Madam : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  ended 
December  31,  1939  and  December  31,  1940  discloses 
a  deficiency  of  $3,484.95  as  shown  in  the  statement 
attached. 

In  accordance  with  the  pro^dsions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  the  The  Tax  Court  of  the  United 
States  for  a  redetermination  of  the  deficiency. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California,  for  the  attention  of  LA:Conf. 
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The  signing-  and  filing  of  this  form  will  (expedite 
the  closing  of  yonr  returns  by  permitting  an  early 
assessment  of  the  deficiency,  and  will  prevent  the 
accumulation  of  interest,  since  the  interest  period 
terminates  30  days  after  filing  the  form,  or  on  the 
date  assessment  is  made,  whichever  is  earlier. 
Respectfidly, 

GUY  T.  HELVERING, 
Commissioner, 
By    GEORGE  D.  MARTIN  (Signed) 
Internal    Revenue    Agent    in 
Charge. 
Enclosures : 
Statement. 
Form  of  waiver.  [12] 

Statement 
LA:IT:90D:PB 

Mrs.  Daisy  May  Hanna, 

1126  Pacific  Mutual  Building, 

Los  Angeles,  California. 

Tax  Liability  for  the  Taxable  Years  Ended 
December  31,  1939  and  1940 

Income  Tax 

Year  Tiiability  Assessed  Deficiency 

1939  $    533.02  $    524.33  $        8.69 

1940  8,582.74  5,106.48  3,476.26 


Total  $9,115.76  $5,630.81  $3,484.95 

If  you  do  not  acquiesce  in  all  of  the  adjustments 
making  up  the  deficiency  indicated,  but  desire  to 
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stop  the  accumulation  of  interest  on  that  part  of 
the  deficiency  resulting  from  adjustments  to  which 
you  agree,  please  fill  out  the  enclosed  form  of 
waiver,  inserting  therein  the  amount  of  the  de- 
ficiency you  desire  to  have  assessed  at  once.  The 
execution  of  the  form  for  the  agreed  portion  of  the 
deficiency  will  not  deprive  you  of  your  right  to 
petition  The  Tax  Court  of  the  United  States  for 
a  redetermination  of  the  deficiency. 

A  copy  of  this  letter  and  statement  has  been 
mailed  to  your  representative,  Mr.  Edgar  P.  Lyons, 
639  South  Spring  Street,  Los  Angeles,  California, 
in  accordance  with  the  authority  contained  in  the 
power  of  attorney  executed  by  you. 

Adjustment  To  Net  Income 
Taxable  Year  Ended  December  31,  1939 

Net  income  as  disclosed  by  return  $9,816.09 

Additional  income: 

Partnership  income 90.56 

Net  income  adjusted $9,906.65 

[]3] 

Statement. 
Explanation  Of  Adjustment 

Your  share  of  the  net  income  from  the  partner- 
ship of  Hanna  and  Morton  has  been  increased  in 
the  amount  of  $90.56. 
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Computation  Of  Tax 
Taxable  Year  Ended  December  31,  1939 

Net  income  adjusted $9,906.65 

Less:  Personal   exem[)tion   $780.15 

Credit  for  dependent  400.00       1,180.15 


Balance  (surtax  net  income) $8,726.50 

Less:  Earned  income  credit  (10%  of  $9,906.65) 990.67 


Net  income  subject  to  normal  tax $7,735.83 

Normal  tax  at  4%  on  $7,735.83 $309.43 

Surtax  on  $8,726.50 223.59 

Total  income  tax  $  533.02 

Correct  income  tax  liability $  533.02 

Income  tax  assessed : 

Original,  account  No.  251650  524.33 


Deficiency  of  income  tax  $       8.69 

[14] 

Statement. 

Adjustment  To  Net  Income 

Taxable  Year  Ended  December  31,  1940 

Net  income  as  disclosed  by  return $  7,389.42 

Additional  income: 

Partnership  income 28,821.93 


Net  income  adjusted $36,211.35 

Explanation  Of  Adjustment 
Your  share  of  the  net  income  from  the  partner- 
ship of  Hanna  and  Morton  has  been  increased  in 
the  amount  of  $28,821.93.  Said  f)artnership  in- 
come is  not  entitled  to  be  taxed  under  the  pi'ovi- 
sions  of  section  107  of  the  Internal  Revenue  Code. 
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Compiiration  Of  Alternative  Tax 
Taxable  Year  Ended  December  31,  1940 

Net  income  adjusted $36,211.35 

Plus:  Net  long-term  capital  loss 2,040.01 


Ordinary  net  income $38,251.36 

Less:  Personal  exemption  979.74 


Balance  (surtax  net  income)  $37,271.62 

Less :  Earned  income  credit 1,400.00 


Net  income  subject  to  normal  tax $35,871.62 

Normal  tax  at  4%  on  $35,871.62 $1,434.86 

Surtax  on  $37,271.62  6979.63 


Partial  tax  $  8,414.49 

Minus:  30%  of  $2,040.01  net  long-term  capital  loss 612.00 


Alternative  tax  $  7,802.49 

[15] 

Computation  Of  Tax 

Taxable  Year  Ended  December  31,  1940 

Net  income  adjusted $36,211.35 

Less:   Personal  exemption  979.74 


Balance  (surtax  net  income)  $35,231.61 

Less:    Earned  income  credit  1,400.00 


Net  income  subject  to  normal  tax $33,831.61 

Normal  tax  at  4%  on  $33,831.61 $1,353.26 

Surtax  on  $35,231.61  6,306.43 


Total  normal  tax  and  surtax $  7,659.69 

Alternative  tax  $  7,802.49 

Defense  tax  (10%  of  $7,802.49) 780.25 


Total  income  tax  $  8,582.74 

Correct  income  tax  liability  $  8,582.74 

Income  tax  assessed : 

Original,  account  No.  203130  5,106.48 


Deficiency  of  income  tax $  3,476.26 

[16] 
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EXHIBIT  B 
EMPLOYMENT  CONTRACT 

This  Agreement  Of  Employment  made  l)etvveen 
the  undersigned  persons,  hereafter  refeired  to  as 
the  '^clients",  and  Byron  Hanna  and  Harold  Mor- 
ton, co-partners,  practicing  law  under  the  name  of 
Hanna  and  Morton,  hereafter  referred  to  as  the 
' '  attorneys ' ',  Witnesseth ; 

Whereas,  the  clients  desire  to  have  the  attorneys 
file  the  necessary  suit  (or  suits)  on  behalf  of  the 
clients  as  plaintiffs  for  an  accounting  and  damages, 
or  other  relief,  arising  out  of  the  sale  in  1915  and 
1917  of  certain  parts  of  Section  24,  Township  26 
South,  Range  20  East,  M.  D.  B.  &  M.,  Kern  County, 
California,  against  the  Anglo  &  London-Paris  Na- 
tional Bank,  Herbert  Fleishhacker,  California  Star 
Oil  Company,  Security  Oil  Company,  and  others, 
as  defendants;  and 

Whereas,  the  clients  and  the  attorneys  desire  to 
enter  into  an  agreement  respecting  the  fees  and 
costs  and  expenses  of  such  litigation ; 

Now,  Therefore,  it  is  agreed  as  follows : 

Fees  And  Costs. 

The  clients  will  pay  to  the  attorneys  the  sum  of 
Thirty  Thousand  Dollars  ($30,000.00)  and  a  con- 
tingent fee  based  on  the  amount  of  all  sums  or 
things  of  value  recovered  as  a  result  of  such  suit 
(or  suits)  of  15%  of  the  first  million  [17]  dollars 
recovered  and  10%  of  all  sums  in  excess  of  one  mil- 
lion dollars,  payable  only  when  and  as  received  by 
the   clients  and  in  the  same  money  or  things  of 
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value  as  are  received  by  the  clients.  Of  said  $30,- 
000.00  the  attorneys  have  heretofore  been  paid 
$2,500.00,  and  the  balance  of  $27,500.00  will  be  paid 
forthwith  upon  the  execution  of  this  agreement. 

The  said  attorneys  agree  that  in  consideration 
thereof  they  will  bear  and  pay  all  expenses  and 
costs  of  such  suit  or  suits,  including  all  appeals, 
and  hold  the  clients  harmless  by  reason  thereof. 

The  said  attorneys  are  authorized  to  do  all  things 
appearing  to  them  to  be  necessary  and  proper  in 
protecting  the  rights  of  the  clients  with  respect  to 
said  suit  (or  suits)  and  they  agree  to  diligently 
prosecute  the  same  to  their  best  ability. 

Settlement. 

Should  a  settlement  of  such  controversies  with 
the  defendants  be  proposed  or  considered  at  any 
time,  the  question  of  whether  such  settlement  should 
be  made  will  be  decided  by  a  majority  vote  of  the 
several  clients  and  the  attorneys,  in  which  vote  the 
attorneys  shall  have  a  15%  vote  and  the  clients  an 
85%  vote,  the  85%  being  divided  among  the  [18] 
clients  in  accordance  with  their  respective  interests 
in  the  controversies. 

Provided  further,  that  if  any  settlement  be 
agreed  upon,  the  attorneys  shall  receive  a  conting- 
ent fee  of  one-half  of  the  amounts  heretofore  speci- 
fied, that  is  to  say,  they  will  receiver  7%%  of  the 
first  million  dollars  recovered,  and  5%  thereafter. 
1911  Sale. 

The  attorneys  agree  that  in  the  prosecution  and 
investigation  of  the  1915  and  1917  sales  referred  to, 
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they  will  endeavor  to  gather  information  as  to  the 
facts  of  a  sale  in  1911  made  by  the  said  Anglo  & 
London-Paris  National  Bank  of  property  in  which 
the  clients  were  interested.  All  such  information 
will  be  placed  at  the  disposal  of  the  clients. 

If  it  appears  to  the  attorneys  that  a  cause  of  ac- 
tion exists  arising  out  of  such  1911  sale,  they  will 
forthwith  so  advise  the  clients  and  will  prepare  the 
necessary  complaint  and  prosecute  a  suit  for  relief 
by  reason  of  such  1911  sale  without  further  cash 
payment,  upon  an  entirely  contingent  fee  basis 
equal  to  that  hereinbefore  provided  as  to  such  1915 
and  1917  sales. 

One  or  more  du})licates  of  this  agreement  may 
be  [19]  signed.  This  contract  effective  only  after 
signature  of  attorneys  at  Los  Angeles,  California. 

[20] 

State  of  of  California, 
County  of  Los  Angeles — ss. 

Daisy  May  Hamia,  being  duly  sworn,  says  that 
she  is  the  petitioner  above  named ;  that  she  has  read 
the  foregoing  petition,  or  had  the  same  read  to  her, 
and  is  familiar  with  the  statements  contained 
therein,  and  that  the  statements  contained  therein 
are  true  except  those  stated  to  be  upon  informa- 
tion and  belief,  and  that  those  she  believes  to  be 
true. 

DAISY  MAY  HANNA 
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Subscribed  and  sworn  to  before  me  this  6th  day 
of  February,  1943. 

[Seal]  ELSIE  H.  MACDONELL 

Notary  Public  in  and  for  the  County  of  Los 
Angeles,  State  of  California 

[Endorsed] :     Filed  T.  C.  U.  S.  Feb.  10,  1943.  [21] 


[Title  of  Tax  Court  and  Cause] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits  and  denies  as  fol- 
lows: 

(1)  and  (2).  Admits  the  allegations  contained 
in  paragraphs  (1)  and  (2)  of  the  petition. 

(3).  Admits  the  allegations  contained  in  para- 
graph (3)  regarding  the  deficiencies  asserted  for 
the  years  1939  and  1940,  and  understands  that  no 
question  is  now  raised  in  this  case  regarding  the 
year  1939. 

(4).  Denies  the  allegations  of  error  contained  in 
subparagraphs  (a)  and  (b)  of  paragraph  (4)  of  the 
petition. 

(5).  Denies  the  allegations  of  fact  contained  in 
subparagraph  A.  to  O.,  inclusive,  of  paragraph  (5) 
of  the  petition,  except  that  the  respondent  admits 
the   facts  stated  in   the   second   [22]   unnumbered 
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paragraph  of  subparagraph  J.  of  paragra])h    (5) 
of  the  petition. 

(6).  Denies  each  and  every  allegation  contained 
in  the  petition  not  hereinbefore  specifically  admit- 
ted or  denied. 

Wherefore  it  is  prayed  that  the  determination 
of  the  Commissioner  be  approved. 

(Signed)  J.  P.  WENCHEL,  ACB 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

ALVA  C.  BAIRD, 

Division  Counsel. 
EARL  C.  CROUTER, 

Special  Attorney,  Bureau  of 
Internal  Revenue. 
ECC/fat  4/3/43 

[Endorsed] :     Filed  T.  C.  U.  S.  April  8,  1943. 
[23] 
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The  Tax  Court  of  the  United  States 
Docket  Nos.  739.  740 

BYRON  C.  HANNA, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


DAISY  MAY  HANNA, 


Petitioner, 


V. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

A.  Calder  Mackay,  Esq.,  and  Adam  Y.  Bennion, 
Esq.,  for  the  petitioners. 

Earl  C.  Crouter,  Esq.,  for  the  respondent. 

MEMORANDUM   FINDINGS    OF   FACT   AND 

OPINION. 

Hill,  Judge:  The  Commissioner  determined  de- 
ficiencies of  $4,134.55  and  $3,476.26  in  the  income 
taxes  of  Byron  C.  Haima  and  Daisy  May  Hanna, 
respectively,  for  the  calendar  year  1940.  The  sole 
question  presented  for  our  determination  is  whether 
respondent  erred  in  denying  application  of  section 
107  of  the  Internal  Revenue  Code. 
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FINDINGS  OF  FACT. 

Byron  C.  Hanna  and  Daisy  May  Hanna,  the 
petitioners,  were  husband  and  wife,  residents  of 
California  during  1940  and  all  other  times  herein 
mentioned.  They  filed  individual  income  tax  re- 
turns for  that  year  on  the  community  pro^ierty  basis 
with  the  collector  of  internal  revenue  for  the  [24] 
sixth  collection  district  of  California.  During  the 
taxable  year  and  all  other  years  herein  mentioned 
Byron  C.  Hanna  and  Harold  G.  Morton  were  law 
partners  known  by  the  firm  name  of  Hanna  and 
Morton. 

In  July  1932  Etienne  Lang,  as  agent  for  the 
members  of  a  Lazard  family  of  France,  consulted 
Hanna  and  Morton  with  reference  to  claims  against 
the  Anglo-California  National  Bank  of  San  Fran- 
cisco, Herbert  Fleishhacker,  its  president,  and 
others.  These  claims  arose  out  of  certain  acts  of 
the  Bank  and  Fleishhacker  as  agents  of  the  Lazards 
in  the  sale  some  17  years  earlier  of  lands  in  Cali- 
fornia belonging  to  the  Lazards.  At  that  time  Lang 
employed  Hanna  and  Morton  to  render  an  o])inion 
on  the  validity  of  the  claims  and  to  draft  a  specimen 
form  of  complaint.  Lang  paid  Hanna  and  Morton 
$2,500  for  these  services.  There  was  no  obligation 
on  the  ])art  of  Lang  or  the  Lazards  to  employ 
Hanna  and  Morton  foi-  further  services  and  n(> 
obligation  on  the  part  of  Hanna  and  Morton  to 
accept  such  employment. 

In  October  1932,  after  consulting  with  other 
lawyers,  Lang  employed  Hanna  and  Morton  to  f)ro- 
ceed  with  the  case.     Lang  and  Morton  agreed  that 
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$27,500  would  be  advanced  to  Hanna  and  Morton 
to  cover  costs  and  expenses,  with  the  understanding 
that  if  any  balance  should  remain  at  the  conclusion 
of  the  employment,  it  would  belong  to  Hanna  and 
Morton.  It  was  understood  that  Hanna  and  Morton 
received  these  funds  for  such  purposes  only  and 
the  accounts  of  Hanna  and  Morton  dealing  with 
the  funds  were  frequently  inspected  by  Lang.  The 
books  of  Hanna  and  Morton  designated  the  fund 
as  a  "Trust  Account."  The  $27,500  was  paid  over 
on  October  15,  1932,  and  the  receipt  given  for  it 
read  "Lazard  Matter,  On  Account,  Trust  Acct." 
It  was  further  agreed  that  Hanna  and  Morton 
would  be  responsible  for  any  [25]  expenses  beyond 
the  $27,500.  In  addition  to  any  balance  remaining 
of  the  $27,500  their  fee  was  to  be  15  per  cent  of  the 
recovery. 

For  some  time  $20,000  of  the  fund  was  left  on 
deposit  in  the  firm's  name  in  two  savings  banks. 
Lang  knew  and  approved  of  this.  The  funds  were 
never  kept  in  a  separately  designated  trust  account. 
Lang  knew  of  this  and  acquiesced  in  it. 

A  total  of  $1,168.86  in  interest  accrued  on  the 
savings  accounts.  During  the  years  1934  to  193G 
Hanna  and  Morton  withdrew  this  interest  for  their 
owm  unrestricted  use  having  been  told  by  Lang  that 
they  could  keep  it.  They  were  to  return  it  if  it 
ever  became  necessary  to  complete  the  payment  of 
expenses,  their  obligation  in  any  event  being  to 
meet  all  expenses  over  the  $27,500.  The  interest  so 
received  was  currently  reported  as  income  by  Hanna 
and  Morton.     This  interest  was  a  fee  for  services 
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when  it  was  so  withdrawn  by  Hanna  and  Morton. 

Lanu-  agreed  to  the  withdrawal  of  >{^2,()00  by 
Hanna  and  Morton  as  fees  at  tlie  time  the  $27,500 
was  first  paid  over  in  October  1932.  Later  in  the 
same  month  an  additional  $1,500  was  witlidrawn  as 
a  fee  ^^ith  Lang's  approvah  A  further  fee  witli- 
drawal  of  $1,000  was  made  on  Ma\'  1,  1933,  witli 
Lang's  permission  and  again  on  October  31,  1936, 
Lang  gave  Moi-ton  his  consent  for  the  firm  to  with- 
draw $1,000.  Each  of  these  fees  was  paid  subject 
to  the  nnderstanding  that  Hanna  and  Morton  were 
to  make  np  any  deficits  for  expenses  ])eyond  the 
original  amount  ])aid  to  them  for  that  purpose. 
They  included  these  fees  as  compensation  in  their 
income  tax  returns  in  the  years  received. [26] 

Hanna  and  Morton  successfully  tried  the  ease  for 
the  Lazards  and  on  January  19,  1940,  the  Bank 
paid  $746,354.95  in  satisfaction  of  the  judgment. 

From  this  amount  Hanna  and  Morton  received 
on  that  day  $114,018.19,  consisting  of  the  contingent 
fee  in  the  amount  of  $111,588.84  and  $2,429.35  reim- 
busement  of  costs  expended  from  the  $27,500  fund. 
At  that  time,  exclusive  of  the  reimbursement  for 
costs,  there  was  a  balance  of  $7,769.55  of  tbe  original 
$27,500  which  Hanna  and  Morton  also  received  pur- 
suant to  the  arrangement  pre\iously  made.  Thus, 
Hanna  and  Morton  received  fees  of  $1,168.86  and 
$5,500  prior  to  completition  of  the  services  in  1940 
and  $121,787.74  on  completition  of  these  sei-vices 
in  1940. 

Viewing  the  original  payment  of  $2,5(X)  as  being 
for  a  separate  and  distinct  employment,  addition 
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of  these  figures  indicates  that  a  total  fee  of  $128,- 
456.60  was  received  by  Hanna  and  Morton  on  this 
case.  Of  this  amount,  $121,787.74,  or  94.8  per  cent, 
was  paid  on  the  completion  of  the  services. 

OPINION. 

The  sole  issue  is  whether  petitioners  are  entitled 
to  have  their  share  of  a  fee  for  legal  services  re- 
ceived in  1940  taxed  under  the  provisions  of  section 
107  of  the  Internal  Revenue  Code.^  In  order  for 
the  section  to  apply  "not  less  than  95  per  centum" 
of  the  compensation  must  be  paid  only  on  com- 
pletion of  the  services.  The  Regulations  provide 
that  ''Section  107  is  applicable  only  where  at  least 
95  per  cent  of  the  total  compensation  for  such 
services  is  paid  on  or  after  their  completition. " 


1.  Section  107,  Internal  Revenue  Code,  added  by 
section  220  of  the  Revenue  Act  of  1939 : 

Sec.  107.  Compensation  for  Services  Rendered 
for  a  Period  of  Five  Years  or  More. 

In  the  case  of  compensation  (a)  received,  for 
personal  services  rendered  by  an  individual  in  his 
individual  capacity,  or  as  a  member  of  a  partner- 
ship, and  covering  a  period  of  five  calendar  years 
or  more  from  the  beginning  to  the  completion  of 
such  services,  (b)  paid  (or  not  less  than  95  per 
centum  of  which  is  paid)  only  on  completion  of 
such  services,  [27]  and  (c)  required  to  be  included 
in  gross  income  of  such  individual  for  any  taxable 
year  beginning  after  December  31,  1938,  the  tax 
attributable  to  such  compensation  shall  not  be 
greater  than  the  aggregate  of  the  taxes  attributable 
to  such  compensation  had  it  been  received  in  equal 
portions  in  each  of  the  years  included  in  such 
period.  [28] 
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Treasury  Regulations  103,  Sec.  19,107-1. 

On  the  (•()ni])]eti()n  of  tlieir  services  for  i]w 
Lazards  in  1940  Haniia  and  Morton  received  a  final 
fee  of  $121,787.74.  During-  the  years  1932  throu^^h 
1936  they  received  a  total  of  $6,668.86  in  fees  on 
the  same  case.  The  fact  that  Hanna  and  Morton 
were  under  the  contingent  liability  of  rtieeting  any 
expenses  after  the  exhaustion  of  the  $27,500  fund 
paid  to  them  by  Lang  for  expenses  did  not  prevent 
the  payments  to  them  of  $5,500  from  the  })i'inci|)al 
of  the  fund  and  $1,168.86  interest  on  the  fund  from 
being  fees  and  income  in  the  years  in  which 
received.  Cf.  Noi'th  American  Oil  Consolidated  v. 
Burnet,  286  U.  S.  417 ;  Blum  v.  Helvering,  74  Fed. 
(2d)  482,  cert,  denied  295  U.  S.  732;  Highland  Milk 
Condensing  Co.  v.  Phillip,  34  Fed.  (2d)  777,  cert, 
denied  280  U.  S.  608. 

Since  the  $121,787.74  received  on  completion  of 
the  services  is  94.8  per  cent  of  $128,456.60,  the 
entire  compensation,  the  petitioners  fail  to  meet 
the  explicit  requirements  of  section  107. 

Enter:  Jan.  15,  1945. 

Decisions  will  be  entered  for  the  respondent.  [29] 


28  Daisy  May  Hanna  vs. 

The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  740 

DAISY  MAY  HANNA, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandum  Findings  of  Fact  and 
Opinion  entered  January  15,  1945,  it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  tax  for  the  calendar  year  1940  in  the 
amount  of  $3,476.26. 

/s/     SAMUEL  B.  HILL, 
Judge. 

Entered  Jan.  15,  1945. 

Copies  Served  on  Both  Parties.  [30] 
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United   States   Circuit    Court   of   A))peals 

for  tlie  Niiitli  Circuit 

No.  740 
DAISY  MAY  HANNA, 


Petitioner, 


V. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW  OF  DECISION  OF 
THE  TAX  COURT  OF  THE  I'NITED 
STATES 

To  the  Honorable  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit : 
Comes  now  Daisy  May  Hanna,  petitioner 
herein,  and  respectfully  shows: 

I. 

NATURE  OF  THE  CONTROVERSY 

The  Respondent  determined  a  deficiency  in  th(i 
income  tax  against  the  Petitioner  for  the  calendar 
year  1940  in  the  amount  of  $3,476.26. 

This  deficiency  arose  from  the  denial  of  the 
application  of  Section  107  of  the  Internal  Revenue 
Code  to  petitioners'  community  interest  in  a  fee 
received  in  the  calendar  year  1940  by  the  firm  of 
Hanna  and  Morton,  lawyers,  of  which  firm  the  peti- 
tioner's husband,  Byron  C.  Hanna,  is  a  partner. 

In  a  companion  proceeding  the  Commissioner 
also  [31]  determined  a  deficiency  of  $4,134.55  in 
the  income  tax  of  Byron  C.  Hanna,  husband  of  peti- 
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tioner,  for  the  calendar  year  1940,  arising  from  the 
denial  to  said  Byron  C.  Hanna  of  the  application 
of  Section  107  of  the  Internal  Revenue  Code  in  his 
return  of  his  community  interest  in  the  said  fee 
received  during  the  calendar  year  1940. 

Petitioner  and  her  said  husband,  Byron  C. 
Hanna,  each  filed  an  appeal  to  The  Tax  Court  of 
the  United  States,  which  appeals  were  upon  the 
trial  thereof  consolidated  for  trial  and  opinion. 

Thereafter,  on  January  15,  1945,  The  Tax  Court 
of  the  United  States  rendered  its  decision  in  favor 
of  the  respondent,  and  a  copy  of  said  decision  is 
attached  to  this  petition.  Said  decision  describes 
in  detail  the  controversy  involved,  which  briefly,  is 
as  foUow^s: 

In  October,  1932  Harold  C.  Morton  and  Byron 
C.  Hanna  were  each  attorneys  at  law^,  admitted  to 
practice  as  such  in  all  courts  of  the  State  of  Cali- 
fornia and  in  the  United  States  District  Courts 
in  the  State  of  California  and  in  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  and  were  engaged 
in  the  practice  of  law^  in  the  City  of  Los  Angeles, 
under  the  firm  name  and  style  of  Hanna  and 
Morton. 

In  October,  1932  Hanna  and  Morton  were  em- 
ployed to  prosecute  a  certain  action  against  the 
Anglo-California  National  Bank  of  San  Francisco 
and  Herbert  Fleishhacker.  [32]  At  that  time  they 
received  $27,500  in  trust  to  be  utilized  for  expenses 
in  said  litigation.  The  litigation  was  instituted  and 
continued  until  1940,  during  which  year  it  was  suc- 
cessfullv  concluded. 
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Diirino'  the  period  of  the  •[)endency  of  tlie  litit^^a- 
tioii  Haiiiia  and  Morton  were  also  enii)l(>y('(l  })y  the 
same  elients  to  prosecute  other  actions  and  h',^al 
l)roceedings  separate  and  distinct  froni  tlie  specific 
employment  above  referi'ed  to. 

Durine;  the  period  of  the  pendency  of  the  specific 
litigation  above  i-ef erred  to,  Hanna  and  Morton 
v^ere  permitted  by  their  clients  to  withdraw  from 
the  trust  funds  various  amounts  thereof,  a.s^grc^- 
gating  $5,500.  Said  withdrawals  were  made  with 
the  undei'standing  and  upon  the  agreement  that 
Hanna  and  Morton  would  reimburse  the  trust  fund 
for  the  amount  thereof  if  required  for  the  payment 
of  costs. 

During  said  period  interest  accrued  in  the  total 
amount  of  $1,168.86  on  the  deposit  of  said  trust 
funds  in  savings  accounts,  and  Hanna  and  Morton 
were  permitted  by  their  clients  to  withdraw  this 
amount  with  the  undei*standing  and  u})on  the  prom- 
is  that  it  would  be  returned  if  necessaiy  for  the 
payment  of  expenses.  .  :    ^  ■ 

Upon  the  conclusion  of  the  litigation  Hanna  and 
Morton  received  a  fee  of  $121,787.74  for  their  ser- 
vices under  said  specific  employment,  phis  release 
of  the  obligation  to  return  the  interest  withdrawn 
as  aforesaid  and  to  reimburse  the  trust  fund  foi- 
the  amounts  withdrawn  as  aforesaid,  making  [33] 
a  total  of  $128,456.60. 

The  Tax  Court  of  the  United  States  decided  that 
the  total  fee  received  by  Hanna  and  Morton  in  said 
employment  was  the  latter  amount,  and  that  of  this 
amount  only  $121,787.74,  or  94.8  per  cent,  was  paid 
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on  the  completion  of  the  services.  There  was  thus 
decided  to  be  a  deficit  of  one-fifth  of  one  per  cent 
(1/5  of  1%)  of  the  amount  necessary  to  be  received 
upon  the  completion  of  the  services  to  entitle  peti- 
tioner to  the  benefit  of  the  provisions  of  Section  107 
of  the  Internal  Revenue  Code. 

Petitioner  contends  that  The  Tax  Court  erred  in 
the  following  particulars : 

(a)  in  finding  as  a  fact  or  deciding  as  a  matter 
of  law  that  the  withdrawals  aforesaid  from  the 
trust  funds,  amounting  to  $5,500,  constituted  pay- 
ment of  a  part  of  the  fee  for  the  services  rendered 
in  the  employment  in  question  to  Hanna  and  Morton 
when  and  as  received  by  Hanna  and  Morton ; 

(b)  in  finding  as  a  fact  or  deciding  as  a  matter  of 
law  that  the  withdrawal  of  accrued  interest  on  the 
trust  fund,  as  aforesaid,  amounting  to  $1,168.86, 
constituted  payment  of  a  part  of  the  fee  for  the 
services  rendered  in  the  employment  in  question 
to  Hanna  and  Morton  when  and  as  received  by 
Hanna  and  Morton;  and 

(c)  in  determining  that  less  than  95%  of  the 
fee  of  Hanna  and  Morton  for  services  under  the 
employment  [34]  above-mentioned  was  received  in 
the  calendar  year  1940. 

II. 

THE  COURT  IN  WHICH  REVIEW  IS 
SOUGHT 

The  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  is  the  Court  in  which  review  of 
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said  decision  of  Tlie  Tax  Court  of  tlie  United 
States  is  son.s^ht  j)iirsiiant  to  the  provisions  of  Se<'- 
tion  1141  of  the  Internal  Revenue  Code. 

III. 
VENUE 

The  decision  of  the  United  States  Tax  Court 
herein  was  rendered  on  January  15,  1945.  For  more 
than  thirt}-^  years  last  past  immediately  precedinu-, 
l)etitioner  has  resided  in  the  County  of  Los  Angeles, 
State  of  California.  She  filed  hei'  Federal  Income 
Tax  returns  for  the  calender  year  1940,  and  also 
for  all  other  calendar  yeai's  since  1916  or  thei'e- 
ahouts,  with  the  United  States  Collector  of  Internal 
Revenue  for  the  Sixth  Collection  District  of  Cali- 
fornia, whose  office  is  located  at  Los  Angeles,  Cali- 
fornia and  wuthin  the  Ninth  Judicial  Circuit  of  the 
United  States. 

The  parties  hereto  have  not  stijmlated  that  said 
decision  may  he  reviewed  by  any  Court  of  Appeals 
other  than  the  one  herein  designated.  [35] 

Wherefore,  the  Petitioner  prays  that  the  decision 
of  The  Tax  Court  of  the  United  States  herein  he 
reviewed  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit :  that  a  transcript  of 
the  record  be  prepared  in  accordance  with  the  law 
and  rules  of  said  Court  and  transmitted  to  the  Clerk 
of  said  Court  for  filing;  and  that  appropriate  action 
be  taken  to  the  end  that  the  errors  complained  of 
may  be  reviewed  and  corrected  by  said  Court. 
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Dated:  April  7,  1945. 

A.  CALDER  MACKAY 
ADAM  Y.  BENNION 

Attorneys  for  Petitioner. 

[Endorsed]:     Filed  T.  C.  U.  S.  April  12,  1945. 

[36] 


The  Tax  Court  of  the  United  States 
Docket  Nos.  739,  740. 

BYRON  G.  HANNA, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


DAISY  MAY  HANNA, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

A.  Calder  Mackay,  Esq.,  and  Adam  Y.  Bennion, 
Esq.,  for  the  petitioners.  Earl  C.  Crouter,  Esq., 
for  the  respondent. 

MEMORANDUM    FINDINGS    OF   FACT    AND 

OPINION 

Hill,  Judge:  The  Commissioner  determined  de- 
ficiencies of  $4,134.55  and  $3,476.26  in  the  income 
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taxes  of  Byn^ii  ('.  Haiiiia  and  Daisy  May  Hanna, 
respectively,  for  the  calendar  year  1940.  The  sole 
question  presented  for  our  detei-niination  is  wlietlicr 
respondent  erred  in  denying-  application  o^  sci-tion 
107  of  the  Internal  Revenue  Code. 

FINDINGS  OF  FACT. 

Byron  C.  Hanna  and  Dais}^  May  Hanna,  the  peti- 
tioners, were  husband  and  wife,  residents  of  Cali- 
fornia during  1940  and  all  other  times  herein  men- 
tioned. They  filed  individual  income  tax  returns 
for  that  year  on  the  community  property  basis 
with  the  collector  of  internal  revenue  for  the  sixtli 
collection  district  of  California.  During  the  taxable 
year  and  all  other  years  herein  mentioned  Dyron 
C.  Hanna  and  Harold  C.  Morton  [37]  were  law 
partners  known  by  the  firm  name  of  Hanna  and 
Morton. 

In  July  1932  Etienne  Lang,  as  agent  for  ihv 
members  of  a  I^azard  family  of  France,  consultc^d 
Hanna  and  Morton  with  reference  to  claims  against 
the  Anglo-California  National  Bank  of  San  Fran- 
cisco, Herbert  Fleishhacker,  its  president,  and 
others.  These  claims  arose  out  of  certain  acts  of 
the  Bank  and  Fleishhacker  as  agents  of  the  Lazards 
in  the  sale  some  17  years  earliei-  of  lands  in  Cali- 
fornia belonging  to  the  Lazards.  At  that  time  Lang- 
employed  Hanna  and  Morton  to  render  an  opiiiion 
on  the  validity  of  the  claims  and  to  draft  a  specimen 
form  of  complaint.    Lang  paid  Hanna  and  Morton 
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$2,500  for  these  services.  There  was  no  obligation 
on  the  part  of  Lang  or  the  Lazards  to  employ 
Hanna  and  Morton  for  further  services  and  no 
obligation  on  the  part  of  Hanna  and  Morton  to 
accept  such  employment. 

In  October  1932,  after  consulting  with  other 
lawyers,  Lang  employed  Hanna  and  Morton  to  pro- 
ceed with  the  case.  Lang  and  Morton  agreed  that 
$27,500  would  be  advanced  to  Hanna  and  Morton 
to  cover  costs  and  expenses,  with  the  understanding 
that  if  any  balance  should  remain  at  the  conclusion 
of  the  employment,  it  would  belong  to  Hanna  and 
Morton.  It  was  understood  that  Hamia  and  Morton 
received  these  funds  for  such  purposes  only  and 
the  accounts  of  Hanna  and  Morton  dealing  with 
the  funds  were  frequently  inspected  by  Lang.  The 
books  of  Hanna  and  Morton  designated  the  fund  as 
a  "Trust  Account."  The  $27,500  was  paid  over  on 
October  15,  1932,  and  the  receipt  given  [38]  for  it 
read  "Lazard  Matter,  on  Account,  Trust  Acct."  It 
was  further  agreed  that  Hanna  and  Morton  would 
be  responsible  for  any  ex"penses  beyond  the  $27,500. 
In  addition  to  any  balance  remaining  of  the  $27,500 
their  fee  was  to  be  15  per  cent  of  the  recovery. 

For  some  time  $20,000  of  the  fund  was  left  on 
deposit  in  the  firm's  name  in  two  savings  banks. 
Lang  knew  and  approved  of  this.  The  funds  were 
never  kept  in  a  separately  designated  trust  account. 
Lang  knew  of  this  and  acquiesced  in  it. 

A  total  of  $1,168.86  in  interest  accrued  on  the 
savings  accounts.  During  the  years  1934  to  1936 
Hanna  and  Morton  withdrew  this  interest  for  their 
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own  unrestricted  use  having  been  tol  dby  Lang  that 
they  couUl  keej)  it.  They  were  to  return  it  if  it 
ever  became  necessary  to  com|)lete  tlie  payiiient  of 
ex])envses,  theii*  obligation  in  any  event  being  to 
meet  all  ex|)enses  over  the  $27,500.  The  interest 
so  received  was  currently  reported  as  income  by 
Hanna  and  Morton.  This  interest  was  a  fee  for 
services  when  it  was  so  withdrawn  by  Hanna  and 
Morton. 

Lang  agreed  to  the  withdrawal  of  $2,000  by 
Hanna  and  Morton  as  fees  at  the  time  the  $27,500 
was  first  paid  over  in  October  1932.  Tiater  in  the 
same  month  an  additional  $1,500  was  withdrawn  as 
a  fee  with  Lang's  approval.  A  further  fee  with- 
drawal of  $1,000  was  made  on  May  1,  1933,  with 
Langs'  permission  and  again  on  October  31,  193b, 
Lang  gave  Morton  his  consent  for  the  firm  to  with- 
draw $1,000.  Each  of  these  fees  were  paid  subject 
to  the  understanding  that  Hanan  and  Morton  were 
to  make  up  any  [39]  deficits  for  expenses  beyond 
the  original  amount  paid  to  them  for  that  puri)()se. 
They  included  these  fees  as  compensation  in  their 
income  tax  returns  in  the  years  received. 

Hanna  and  Morton  successfully  tried  the  case  for 
the  Lazards  and  on  January  19,  1940  the  Bank  paid 
$746,354.95  in  satisfaction  of  the  judgment.  From 
this  amount  Hanna  and  Morton  received  on  that 
day  $114,018.19,  consisting  of  the  contingent  fee  in 
the  amount  of  $111,588.84  and  $2,429.35  rcMmburse- 
ment  of  costs  ex])endefl  from  the  $27,500  fund.  At 
that  time,  exclusive  of  the  reimbursement  for  costs, 
there  was   a   balance  of  $7,769.55   of  the   original 
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$27,500  whicli  Hanna  and  Morton  also  received  pur- 
suant to  the  arrangements  previously  made.  Thus, 
Hanan  and  Morton  received  fees  of  $1,168.86  and 
$5,500  prior  to  completion  of  the  services  in  1940 
and  $121,787.74  on  completion  of  those  services  in 
1940. 

Viewing  the  original  payemnt  of  $2,500  as  being 
for  a  separate  and  distinct  employment,  addition  of 
these  figures  indicates  that  a  total  fee  of  $128,456.60 
was  received  by  Hanna  and  Morton  on  this  case. 
Of  this  amount,  $121,787.74,  or  94.8  per  cent,  was 
paid  on  the  completion  of  the  services. 

OPINION 

The  sole  issue  is  whether  petitioners  are  entitled 
to  have  their  share  of  a  fee  for  legal  services  re- 
ceived in  1940  taxed  under  the  provisions  of  section 
107  of  the  Internal  Revenue  [40]  Code.^     In  order 


1.  Section  107,  Internal  Revenue  Code,  added 
by  section  220  of  the  Revenue  Act  of  1939; 

Sec.  107.  Compensation  for  Services  Rendered 
for  a  Period  of  Five  Years  or  More. 

In  the  case  of  compensation  (a)  received,  for 
personal  services  rendered  by  an  individual  in  his 
individual  capacity,  or  as  a  member  of  a  partner- 
ship, [41]  and  covering  a  period  of  five  calendar 
years  or  more  from  the  beginning  to  the  completion 
of  such  services,  (b)  paid  (or  not  less  than  95  per 
centum  of  which  is  paid)  only  on  completion  of 
such  services,  and  (c)  required  to  be  included  in 
gross  income  of  such  individual  for  any  taxable 
year  beginning  after  December  31,  1938,  the  tax 
attributable  to  such  compensation  shall  not  be 
greater  than  the  aggregate  of  the  taxes  attributable 
to  such  compensation  had  it  been  received  in  equal 
portions  in  each  of  the  years  included  in  such 
period. 
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for  the  section  to  apply  ''not  less  than  9')  per 
centnni"  of  the  compensation  must  he  paid  only 
on  comi)letion  of  the  services.  Tlie  Regulations 
provide  that  ^'Section  107  is  applicahle  only  where 
at  least  95  per  cent  of  the  total  comi)ensation  for 
such  services  is  paid  on  or  after  their  completion. '^ 
Treasury  Regulations  103,  Sec.  19,107-1. 

On  the  completion  of  their  services  for  the 
Lazards  in  1940  Hanna  and  Morton  received  a  tinal 
fee  of  $121,787.74.  During?  the  years  1932  thi-ough 
1936  they  received  a  total  of  $6,668.86  in  fees  on 
the  same  case.  The  fact  that  Hanna  and  Morton 
were  under  the  contingent  liability  of  meeting  any 
expenses  after  the  exhaustion  of  the  $27,500  fund 
paid  to  them  l>y  Lang  for  expenses  did  not  prevent 
the  payments  to  them  of  $5,500  from  the  principal 
of  the  fund  and  $1,168.86  interest  on  the  fund  from 
being  fees  and  income  in  the  years  in  which  re- 
ceived. Cf.  North  American  Oil  Consolidated  v. 
Burnet,  286  U.  S.  417 ;  Blum  v.  Helvering,  74  Fed. 
(2d)  482,  cert,  denied  295  U.  S.  732;  Highland  Milk 
Condensing  Co.  v.  Phillip,  34  Fed.  (2d)  777,  cert,, 
denied  280  T.  S.  608. 

Since  the  $121,787.74  received  on  completion  of 
the  services  is  94.8  per  cent  of  $128,456.60,  the 
entire  compensation,  the  petitioners  fail  to  nieet  the 
explicit  requirements  of  section  107. 

Decisions  will  be  entered  for  the  res])ondent. 

Entered  Jan.  15,  1945. 

[Endorsed]:     Filed  T.  C.  U.  S.  April  12,  1945 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  No.  740 

DAISY  MAY  HANNA, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

NOTICE  OF  FILING  PETITION 
FOR  REVIEAV 

To  John  P.  Wenchel,  Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  Washington,  D.  C,  Attorney 
for  the  Respondent : 

Please  Take  Notice  that  on  the  12th  day  of  April, 
1945,  the  undersigned  filed  with  the  Clerk  of  the 
Tax  Court  of  the  United  States  the  petition  of 
Daisy  May  Hanna,  a  copy  of  which  is  annexed 
hereto,  for  the  re\dew  by  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  of  the  final 
order  and  decision  of  the  Court  heretofore  rendered 
in  the  above  entitled  case.  Dated  this  13th  day  of 
April,  1945. 

A.  CALDER  MACKAY 
ADAM  Y.  BENNION 
^'  Attornevs  for  the  Petitioner 
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ADMISSION    OF    SERVICE 

Service  of  a  copy  of  the  above  notice  and  a  copy 
of  the  petition  fov  review  is  hereby  accepted  this 
13th  day  of  April,  1945. 

J.  P.  WENCHEL  C.  A.  R. 

Chief  Counsel  Bureau  of  In- 
terna] Revenue 
Attorney  for  the  Respondent. 

[Endorsed]:  Filed  T.C.U.S.,  April  13,  1945.  [43] 


The  Tax  Court  of  the  United  States 
No.  740 


DAISY  MAE  HANNA, 


Petitioner, 


V. 


COMMISSIONER  OF  INTERNAL  REPENUE, 

Respondent. 

STATEMENT  OF  EVIDENCE 

Following  is  a  statement  of  evidence  in  narra- 
tive form  in  the  above  entitled  cause. 

This  cause  came  on  for  hearing  before  Honor- 
able Sam  B.  Hill,  Judge  of  the  Tax  Court  of  the 
United  States,  on  April  27  and  28,  1944.  Messrs. 
A.  Calder  Mackay,  Adam  Y.  Bennion,  and  Arthur 
McGregor  appeared  on  behalf  of  Petitioner,  and 
Earl  C.  Crouter,  Esq.  appeared  on  behalf  of  the 
Respondent. 
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Before  any  witness  was  called  to  testify,  this 
cause  was  ordered  consolidated  for  trial  and  opin- 
ion with  a  companion  case  before  The  Tax  Court 
of  the  United  States,  entitled,  "Byron  C.  Hanna, 
Petitioner,  v.  Commissioner  of  Internal  Revenue, 
Respondent,"  Number  739. 

Whereupon, 

HAROLD  C.  MORTON 

was  called  as  a  witness  by  and  on  behalf  [44]  of 
the  Petitioners;  and  having  been  first  duly  sworn, 
was  examined,  and  testified  as  follows: 

Direct  Examination 

My  name  is  Harold  C.  Morton.  I  have  been  for 
almost  twenty-eight  years  and  am  now  a  prac- 
ticing lawyer.  Since  about  June  1932  I  have  been 
a  partner  of  Byron  C.  Hanna  imder  the  firm  name 
of  Hanna  and  Morton. 

I  have  been  acquainted  with  Mr.  Etienne  Lang 
since  July  of  1932.  He  consulted  me  at  that  time 
with  regard  to  claims  that  the  members  of  his  fam- 
ily, the  Lazard  family  of  France,  might  have  against 
Herbert  Fleishhacker,  the  Anglo-California  Bank 
of  San  Francisco,  and  certain  other  persons  who 
had  purchased  properties  from  the  Lazard  family 
in  1915  and  1917. 

He  consulted  me  at  that  time  about  the  validity 
of  the  claim,  and  specifically  employed  us  to  ad- 
vise him  as  to  our  views,  and  to  draft  the  kind  of 
a  complaint  that  would  be  filed  in  such  case  in 
order  that  he  might  send  it  to  a  Mr.  LePaulle,  an 
attorney  in  France  who  represented  the  family. 
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(Testimony  of  Harold  C.  Morton.) 

Mr.  Lane,-  was  veiy  explicit,  that  his  employment 
of  us  at  that  time  was  wholly  for  the  i)ur])()se  of 
giving  advice  and  drafting  this  complaint,  and  wc 
agreed  upon  a  fee  of  $2,500  to  cover  that  specifics 
.work.  We  were  paid  $2,500.  Our  records  will  show 
the  exact  date.  [45]  That  particular  work  was  done 
and  submitted  to  him;  that  is,  I  gave  him  my  opin- 
ion as  to  where  they  stood  in  the  matter  and  did 
draft  a  complaint  which  I  delivered  to  him  and 
which  he  took  with  him. 

The  office  gave  him  a  receipt  on  the  stationery 
bearing  the  name  Fredericks,  Hanna  and  Morton. 
This  was  the  name  of  our  firm  prior  to  June,  1932. 

A  photostatic  copy  of  the  receipt  was  identihed 
by  the  witness  and  admitted  in  evidence  as  Petition- 
er's Exhibit  1.  It  reads,  so  far  as  material: 

*^No.  10786 

Los  Angeles,  California 

August  19,  1932. 

'^  Received  of    Lazard    matter    the    sum    of 
$2,500  on  account. 

Fredericks,   Hanna  and  Morton 
By  H.C.M." 

I  did  not  see  Mr.  Lang  from  the  time  I  delivered 
the  draft  of  the  complaint  to  him,  which  would  l)e 
sometime  in  August,  until  the  montli  of  October. 
When  I  delivered  the  com])]aint  to  Mr.  Lang  he 
infoi-med  me  that  no  definite  decision  had  been  made 
whether  to  file  suit  or  to  employ  our  firm. 

He  returned  in  October  and  said  that  he  Hnally 
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(Testimony  of  Harold  C.  Morton.) 
had  decided  to  file  suit  and  that  in  the  meantime 
he  had  made  investigations  of  our  firm  which  had 
been  quite  [46]  complimentary  and  he  had  been  au- 
thorized by  his  family  to  employ  us  to  bring  the 
suit  which  had  been  discussed. 

At  that  time  (in  October)  and  after  discussions 
back  and  forth  of  various  plans  on  which  we  might 
handle  the  emplojinent,  I  told  him  we  would  handle 
it  for  a  fee  of  fifteen  percent  of  the  recovery,  pro- 
vided they  would  put  up  the  estimated  costs  and 
expenses  of  the  litigation,  which  I  expected  and 
we  discussed  would  be  very  heavy  in  view  of  the 
personalities  involved,  the  ancient  history  involved, 
because  we  were  talking  then  in  1932  about  a  trans- 
action which  had  occurred  in  1915,  and  the  influence 
of  the  people  against  whom  the  proceeding  would 
be  brought. 

We  discussed  that  back  and  forth  and  finally 
agreed  upon  the  figure  that  thiey  would  put  up  of 
$27,500.  Mr.  Lang,  who  is  a  very  precise  little 
Frenchman,  was  quite  insistent  that  the  money  be 
handled  in  such  a  manner  that  it  would  be  used  to 
defray  the  expenses,  with  the  understanding  that 
at  the  end  of  the  road,  if  there  was  anything  left 
over,  it  would  be  ours,  which  I  agreed  to. 

I  explained  to  him  that  we  received  clients' 
moneys  from  time  to  time  for  expenses  of  litigation, 
and  while  we  put  them  in  general  accounts,  we  al- 
ways carry  them  on  our  records  as  trust  funds; 
that  we  would  do  the  same  with  this  amount  and 
that  he  would  have  access  to  that  record  at  aU  times. 
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(Testimony  of  Harold  C.  ^lorton.) 
We   agreed   upon   the   matter,   and    at    Ins   request 
thereafter  on  frequent  oeeasions  he  did  liave  access 
to  the   records   [47]   wliicli   were   thereaftei-  main- 
tained. 

I  know  it  was  in  the  month  of  ()<'tol)er  of  that 
year  that  we  received  the  $27,r)00.  You  have  pro- 
duced a  receipt  which  is  dated  October  1."),  19o2 
for  $27,500,  which  says,  "Lazard  matter,  on  accou.nt, 
Trust  Account,"  and  I  of  course  from  that  fixed 
the  date  as  October  15th  and  that  we  received  the 
money,  so  these  conversations  and  negotiations 
which  I  had  with  Mr.  Lang  upon  liis  return  and 
the  time  he  said  they  weie  going  to  definitely  em- 
ploy us  were  prior  to  October  15th.  T  remember 
getting  the  check  in  San  Francisco  and  I  know  1 
went  to  San  Francisco  with  Mr.  Lang  after  we  had 
orally  agreed  upon  the  matter  and  so  on  in  Octolxr. 

A  photostatic  copy  of  the  receipt  for  $27,500  was 
received  in  evidence  as  Petitioner's  Exhibit  2.  Tliis 
exhibit  reads,  so  far  as  material: 

"No.  10797 

Los  Angeles,  Cal. 

October  15,  1932. 

"Received  of    Lazard    matter    the    sum    of 
$27,500.00  on  account  trust  acct. 

Fredericks,  Hanna  and  ^lorton 
By  H.C.M." 

Our  sj^stem  of  recoids  at  the  time  we  are  talking 
about  consisted  of  when  money  was  received  a  re- 
ceipt being  given  therefor,  such  as  the  previous  two 
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exhibits  [48]  you  have  hereinbefore  introduced;  a 
daily  financial  report  rendered  to  Mr.  Hanna  and 
to  me  which  would  show  all  moneys  on  hand  and 
all  trust  accounts  at  that  time,  and  the  banks  the 
moneys  were  in  usually,  although  sometimes  the 
bank  accounts  were  lumped  together,  and  a  state- 
ment of  the  previous  day's  receipts  and  the  pre- 
vious days  expenditures  itemized.  As  far  as  clients' 
cards  were  concerned  we  maintained  a  sort  of  loose- 
leaf  card  system  with  the  name  of  the  client  or  the 
matter  on,  on  which  moneys  which  came  in  would 
be  entered  and  money  which  went  out  which  was 
chargeable  against  would  be  entered. 

We  also  maintained  a  tmst  account.  At  all  times 
we  wanted  to  know  how  much  money  in  the  account 
was  ours  and  how  much  was  others.  You  will  al- 
ways find  shown  on  our  daily  statements  how  much 
the  trusts  were  and  then  the  net  balance  showing 
what  the  firm  of  Hanna  and  Morton  had. 

The  document  you  show  me  is  a  photostat  of 
the  original  of  our  daily  financial  report  of  August 
19,  1932,  which  is  one  incidentally  which  says,  Re- 
ceipt No.  10785,  which  I  believe  is  the  receipt  you 
marked  Exhibit  1  ("H.C.M.")  which  refers  to  Har- 
old C.  Morton,  "Received  from  Lazard  matter  the 
amount  of  $2,500.00." 

A  photostatic  copy  of  the  daily  financial  report 
of  Augsut  19,  1932  was  received  in  evidence  as  [49] 
Petitioner's  Exhibit  3.  In  so  far  as  material,  it 
shows  total  funds  on  hand  in  the  amount  of 
$2,716.61 ;  trust  fund,  $566.30;  net  balance,  $2,150.31. 
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Under  tlie  title,  ''Funds  received"  it  sliows  tlie  fol- 
lowing entry: 

"Receipt  No.  By  Whom  FYom  Whom  Trust  Amount 

10786  II.C.M.        Lazard  Matter,  $2500.00" 

Under  the  title,  "Funds  expended"  the  followins^ 
entries  appear: 

"Check  No.  To  Whom  Charged  to  Whom  Amount 

348  H.  C.  Morton  Expense,  $1000.00 

349  Byron  C.  Hanna,  Expense,  1000.00" 

The  statement  also  contains  other  items  under 
the  title,  "Funds  expended",  the  total  of  all  itenLs 
under  that  title  heing  $2,252.22. 

These  are  photostatic  copies  of  our  daily  financial 
reports  for  October  14,  15  and  17  of  1932.  The 
October  14th  one  is  the  day  before  we  received  the 
$27,500  and  it  shows  certain  moneys  and  on  that 
occasion  showed  the  trust  fund  amomited  to  $543.04. 
The  next  one,  October  15th,  1932,  shows  the  receipt 
by  Receipt  No.  10,797,  which  I  think  was  your  Ex- 
hibit 2  here,  "By  Harold  C.  Morton,  the  Lazard 
matter"  with  the  heading,  "Trust  $27,500.00".  The 
October  17th  one  is  the  one  after,  undoubtedly  the 
15th  was  a  Saturday,  from  the  order  in  which  you 
have  produced  tliese,  and  shows  a  trust  fund  at  that 
time  of  $26,000.00  and  some  odd  dollars. 

These  three  photostatic  copies  of  the  daily  [50] 
linancial  rei)orts  were  received  in  evidence  as  Peti- 
tioner's Exhibit  Xo.  4.  The  report  of  October  14th, 
1932  shows  total  funds  on  hand,  $1,476.25;  trust 
fund,  $543.04;  net  balance,  $933.21.  Mlir  report 
of  October  15,  1932  shows  total  funds  on  liand  in 


48  Daisy  May  Hanna  vs. 

(Testimom^  of  Harold  C.  Morton.) 
the  amount  of  $26,174.05;  Trust  fund,  $26,043.04; 
net  balance,  $131.01.  Under  the  title,  ''Funds  re- 
ceived" the  following  entry  appears: 

"Receipt  No.  By  Whom  From  Whom  Trust  Amount 

10797  H.C.M.        Lazard  Matter,  Trust,        $27,500.00" 

Under  the  title,  "Funds  expended''  the  following 
entries  appear: 


"Check  No. 

To  Whom                    Charged  to  Whom 

Amount 

365 

Byran  C.  Hanna,            Lazard  Trust, 

$  1,000.00 

366 

Harold  C.  Morton,           Lazard  Trust, 

1,000.00 

640 

Bank  of  America 

To  Savings  Account,  Tr 

10,000.00 

641 

Security  First  Nt. 

To  Savings  Account,  Tr 

10,000.00 

There  are  other  entries  of  funds  expended  and  the 
total  funds  expended  were  $22,802.00.  The  report 
of  October  17,  1932  shows  total  funds  on  hand  in 
the  amount  of  $26,078.34;  Trust  Fund,  $26,043.04; 
net  balance,  $35.30.  Other  entries  of  funds  received 
and  expended  are  immaterial  to  the  present  case. 
This  is  one  of  our  loose-leaf  sheets  which  we  carry 
for  each  client  or  matter.  It  is  headed,  "Fredericks 
&  Hanna"  being  still  an  older  firm  than  Fredericks, 
Hanna  and  Morton,  but  the  stationery  had  been 
carried  over  and  used.  It  is  marked  "Lazard  Mat- 
ter" and  has  the  heading  "Trust  Account".  [51] 
The  first  entry  is  August,  on  account,  the  word,  "re- 
tainer" written  in  by  an  apparently  different  type- 
writer, of  "$2,500.00"  a  debit  and  a  credit.  Then 
balanced  out.  I  might  explain  the  trust  account 
was  not  out  there  until  a  subsequent  date ;  when  the 
matter  was  set  up  the  $27,500  was  set  up  on  the 


Commissioner  of  Tnfcrual  Bcvcnne  49 

(Testimony  of  Harold  C.  Morton.) 
card.  That  was  on  ()ctol)or  lotli,  wlien  it  was  re- 
ceived. I  can  ox]>lain  tlie  tliree  items  oii  tliis  ledger 
card  of  $1,000,  $1,000,  and  $1,500. 

When  we  discnssed  the  $27,500  1  discussed  with 
Mr.  Lang  the  matter  of  iMr.  Hainia  and  I  each  with- 
drawing some  of  tliat  money  hecanse  we  would  he 
expending  time  and  expenses  which  would  not  aj)- 
pear  on  the  card  as  such  and  told  him  we  would 
like  to  draw  $5,000.  He  discussed  that  with  me  and 
we  agreed  that  instead  we  Avould  at  that  time  each 
take  $1,000  from  this  trust  account,  and  in  the  lat- 
ter part  of  the  month  we  agreed  to  another  $1,500 
with  the  understanding  between  Mr.  Lang  and  my- 
self that  were  it  necessary,  of  course  those  moneys 
would  be  restored  and  we  would  complete  the  pay- 
ment of  all  expenses  which  might  be  incurred. 

The  ledger  card  was  received  in  evidence  as  Pe- 
titioner's Exhibit  No.  5.  It  bears  the  number  852  A. 
The  name,  "Lazard  Matter"  and  the  title,  "Trust 
Account."  Under  date  of  August  If),  1932  appears 
the  entry.  "On  account,  retainer  107<S6"  and  under 
the  heading,  "Charges"  $2,500.00:  and  under  the 
heading  "Credits"  $2,500.00;  and  midei-  the  head- 
ing, ""Balance"  nothing.  [52] 

Under  date  of  October  15,  1932  there  is  an  entry 
entitled  "Byron  C.  Hanna,  Tr  Retainer  395  $1,000" 
inserted  under  the  heading  entitled  "Charges."  A 
similar  entry  for  a  similar  amount  immediately  fol- 
lows with  the  name  "Harold  C.  Morton"  in  place 
of  Byron  C.  Hanna.  The  account  also  contains  an 
entry  on  October   15,   1932   reading,   "On   account 


50  Daisy  May  Hanna  vs. 

(Testimony  of  Harold  C.  Morton.) 
Trust,   10797"   and   under  the   heading   "Credits" 
$27,500.00.     There  is  also  an  entry  under  date  of 
October  31,  1932  entitled  "To  Attorneys  fees.  Trust 
Acct,"  and  under  the  heading  "Charges"  $1,500. 

Ledger  Card  No.  852  B  is  the  same  account  at  a 
subsequent  period.  Referring  to  a  withdrawal, 
"H  &  M  from  Lazard,  $1,000"  dated  May  1,  1933, 
we  drew  the  following  year  that  amount  under  like 
circumstances  as  I  have  described  with  respect  to 
the  withdrawals  in  the  first  month  in  which  we  had 
the  trust  fund. 

This  ledger  card  was  received  in  evidence  as  Pe- 
titioner's Exhibit  6.  It  bears  the  number  852  B,  the 
name,  "Lazard  Matter",  the  designation,  "Trust 
Account".  It  contains  an  entry  under  date  of  May 
1,  1933  reading  "Withdraw.  H  &  M  from  Lazard," 
and  under  the  column  designated  "Charges", 
"$1,000.00." 

Referring  to  the  card  headed  "Hanna  and  Mor- 
ton" "1328"  we  finally  used  up  all  the  old  station- 
ery. That  is  just  a  continuation  of  that  account 
only  for  1936.  Referring  to  an  item  dated  October 
31,  1936  of  $1,000.00,  that  [53]  was  handled  under 
like  circumstances.  Wherever  those  withdrawals 
occurred  they  were  discussed  with  Mr.  Lang,  who 
represented  the  Lazard  family. 

This  card  was  received  in  evidence  as  Petitioner's 
Exhibit  7.  It  is  numbered  1328  B,  bears  thp  name 
"Lazard  Trust"  and  the  designation,  in  parenthesis, 
"General  a/c — Fleishhacker. "  It  contains  an  entry 
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under  date  of  October  :>1,   19:U),   readini;-,  ''Trans, 
from      Trust — fee",      and      under      the      lieadini^, 
''Charges,"  "1,000.00." 

The  card  No.  784  which  is  headed  *'Tiust  l)ei)a!i- 
ment"  is  the  card  the  bookkeeper  keeps  to  keep 
track  of  how  much  money  we  have  of  all  clients  in 
trust,  and  you  will  tind  the  names  of  various  clients 
and  amomits  in  and  out,  together  with  a  nmning 
balance  of  the  trust  amounts  we  hold  for  clients, 
which  amounts  conform  or  should  conform  with  the 
amount  shown  on  our  daily  tinancial  sheet  which 
Mr.  Hanna  and  I  receive  each  day.  The  item  of  Oc- 
tober 15,  $27,500,  is  the  same  item  to  which  I  testi- 
fied we  agreed  to  and  did  put  in  trust  in  October 
in  connection  with  these  Lazard  matters. 

With  reference  to  the  item,  "B.O.H.  and  H.C.M. 
Salary,  Lazard  $2,000",  I  don't  know  wliy  the  word 
''salary"  would  be  there,  but  the  $2,000  was  the 
$2,000  we  withdrew^  at  that  time  under  the  circum- 
stances I  related  a  moment  ago. 

This  ledger  card  was  received  in  evidence  as  Peti- 
tioner's Exhibit  No.  8.  It  bears  the  number  784  and 
the  [54]  designation,  "Trust  Department."  It  con- 
tains an  entiy  under  date  of  October  15,  1932,  en- 
titled, "Lazard  Matter  10953"  and  in  the  cohunn 
under  the  designation.  "Credits",  $27,500.  The  next 
entry  is  also  dated  October  15,  1932,  and  bears  the 
designation,  "B.C.H.  and  H.C.M.  Salary,  Lazard 
395-6",  and  in  the  column  under  the  designation, 
"Charges"  appears  the  figure  2,000.00.  It  also  con- 
tains an  entrv  under  date  of  October  31,  1932,  read- 
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ing,  "Chg.    Lazard    Matter   Attys    fees"    and   op- 
posite that  in  the   column  under  the   designation, 
"Charges",  the  figures  1500.00. 

Card  No.  883,  entitled  "Trust  Account"  is  a  con- 
tinuation of  the  same  account.  The  item  of  May  1, 
1933,  entitled,  "Withdrawal  H  &  M  from  Lazard, 
$1,000.00"  is  the  same  item  which  I  identified  as 
of  the  same  date  a  few  moments  ago,  withdrawn 
after  discussion  and  approval  from  Mr.  Lang. 

This  ledger  card  was  received  in  evidence  as  Pe- 
tioner's  Exhibit  No.  9.  It  bears  the  nvmiber  883  and 
the  designation,  "Trust  Account."  Under  the  date 
May  1,  1933  appears  an  entry  entitled,  "With- 
drawal H  &  M  from  Lazard",  and  in  the  column 
under  the  headiilg  "Charges"  appears  the  entry  of 
$1,000. 

Referring  to  Exhibit  8,  the  item  of  October  31, 
1932  of  $1,500  charged  Lazard  matter  attorneys  fees 
is  the  item  we  took  at  the  end  of  October  that  I  tes- 
tified to  previously.  That  is,  October  of  1932,  with 
Mr.  Lang's  [55]  approval. 

In  October  1932  I  submitted  a  contract  to  Mr. 
Lang  and  he  initialled  it.  He  was  the  agent  and  had 
power  of  attorney  from  these  various  people  in 
France,  but  it  was  desired  to  have  the  contract 
sent  to  France  and  there  signed,  if  possible,  by  as 
many  of  the  parties  of  interest  themselves.  So,  at 
that  time  a  contract  was  drawn  which  Mr.  Lang 
initialled  and  okayed  and  then  copies  of  that  were 
sent  to  France,  and  I  think  many,  many  months 
later  we  received  the  one  back  with  various  si  ana- 
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tures  on  it.   This  docnnicnt   is  a   pliotostat   of  llic 
form  of  contract  wliicli  I  drew  at  the  time  and  wliicli 
Mr.   Lang  marked   "O.K.   Etienne    LanK",   and    ! 
signed,  "Hanna  and  Morton  by  Harold  Morton.'' 

This  photostatic  copy  of  the  emi)loyinent  agree- 
ment was  received  in  evidence  as  Petitioner's  Ex- 
hibit No.  10.  An  exact  copy  of  Petitioner's  Exhibit 
No.  10,  omitting  date  and  signatures,  is  attached 
to  the  petition  filed  herein  by  Petitioner  with  The 
Tax  Court  of  the  United  States  as  Exhibit  B.  The 
provisions  of  that  agreement  with  reference  to  the 
payment  of  fees  and  costs  are  as  follows: 

"FEES  AND  COSTS. 

The  clients  will  pay  to  the  attorneys  the  sum  of 
Thirty  Thousand  Dollais  ($30,000.00)  and  a  con- 
tingent fee  based  on  the  amount  of  all  sums  [r>6]  or 
things  of  value  recovered  as  a  result  of  such  suit 
(or  suits)  of  15%  of  the  first  million  dollars  re- 
covered and  10%  of  all  sums  in  excess  of  one  million 
dollars,  payable  only  when  and  as  received  by  the 
clients  and  in  the  same  mone}-  or  things  of  value 
as  are  received  by  the  clients.  Of  said  $30,000.00 
the  attorneys  have  heretofore  been  paid  $2,500.00, 
and  the  balance  of  $27,500.00  will  be  paid  forthwith 
upon  the  execution  of  this  agreement. 

The  said  attorneys  agree  that  in  consideration 
thereof  they  will  bear  and  pay  all  exjienses  and  costs 
of  such  suit  or  suits,  including  all  appeals,  and  liold 
the  clients  harmless  bv  reason  thereof. 
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The  said  attorneys  are  authorized  to  do  all  things 
appearing  to  them  to  be  necessary  and  proper  in 
protecting  the  rights  of  the  clients  with  respect  to 
said  suit  (or  suits)  and  they  agree  to  diligently 
prosecute  the  same  to  their  best  ability." 

The  document  you  now  hand  me  is  the  one  that 
came  back  months  later,  signed  by  various  mem- 
bers of  the  family  themselves. 

This  document  was  received  in  evidence  as  Peti- 
tioner's Exhibit  11.  It  is  identical  with  Exhibit  10 
except  as  to  date  and  signatures,  and  except  also 
that  immediately  following  the  provisions  of  Ex- 
hibit 10  above  set  forth  there  appears  in  Exhibit 
11  an  additional  paragraph  [57]  reading  as  follows : 
"The  said  attorneys  are  hereby  empowered 
and  authorized  to  take  all  steps  that,  in  their 
opinion,  may  be  deemed  proper  to  enforce  the 
verdict  and  judgment  that  may  eventually  be 
rendered  in  favor  of  the  clients." 

Referring  to  Exhibit  11  and  to  the  language, 
"The  clients  will  pay  to  the  attorneys  the  sum 
of  $30,000,  etc.",  we  did  not  receive  $30,000,  we  re- 
ceived $27,500  to  put  in  trust.  The  $30,000  figure 
was  included  in  here  at  Mr.  Lang's  request.  He 
wanted  this  contract  to  show  how  much  total  he 
had  paid  out  up  to  that  time  in  connection  with 
the  case. 

The  $2,500  we  received  had  nothing  to  do  with 
the  present  employment  on  that  contract.  As  T 
stated  before,  it  was  distinctly  understood  when  we 
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were  employed  in  July  and  were  paid  the  $2,500 
in  August  that  there  was  no  ohli^ation  on  eitliei- 
party  beyond  that  time.  He  was  veiy  definite. 
He  said  first  they  might  not  bring  the  suit,  and 
second,  they  might  not  employ  us  as  counsel.  There 
is  a  particular  circumstance  in  connection  with  this 
whole  litigation  that  makes  it  simple  for  me  to  re- 
member that  exact  situation,  that  we  were  not  em- 
ployed until  October  to  bring  a  lawsuit. 

The  $27,500  figure  to  be  put  in  trust  for  expenses 
[58]  was  only  arrived  at  after  discussion  in  which 
I  had  outlined  verbally  to  Mr.  Lang  and  discussed 
at  length  the  various  items  of  expense  that  may  or 
might  be  incurred  in  connection  with  this  litigation. 
Some  of  them  were  the  fact  that  the  matters  would 
require  a  great  deal  of  expense  for  investigation 
of  the  values  of  these  properties  which  had  been 
sold  in  1915  and  1917.  The  fact  that  it  would  be 
necessary  to  canvass  old-timers  in  Kern  County  oil 
operations  with  a  view  to  ascertaining  witnesses. 
The  fact  that  it  would  involve  a  large  expense  in 
the  taking  of  depositions,  undoubtedly  a  trip  .to 
Paris  to  take  de2:)ositions  of  members  of  the  fam- 
ily. And  that  it  was  litigation,  the  extent  of  which 
could  only  be  guessed  at,  that  is  what  I  was  doing, 
was  making  the  best  estimate  or  guess  that  I  could. 

The  question  of  the  value  of  the  j)roperties  at  the 
time  of  sale  entered  into  it.  This  lawsuit  involved 
a  parcel  of  land  situated  in  Kern  County  for  which 
Fleishhacker  and  the  Anglo  Bank  for  years  had 
been  the  agents  for  the  people  in  France  for  that 
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and  other  properties,  having  been  paid  an  annual 
fee  of  $3,000  to  look  after  the  properties.  In  1915 
they  had  sold  110  acres  of  this  property  for  $300 
an  acre,  in  fee.  It  was  our  contention  that  the  land 
was  worth  at  least  $3,000  an  acre  at  that  time,  and 
that  that  fact  was  known  to  the  agents  of  the  Lazard 
family ;  hence  the  fraudulent  conduct.  [59]  So  there 
was  the  matter  of  going  back  all  these  years  to 
establish  the  value  of  the  property  at  that  time, 
because  subsequently,  after  the  sale  it  proved  to 
be  very  valuable  oil  property,  and  the  necessity,  of 
course,  was  to  show  that  it  was  known  to  be  such 
at  the  time  of  those  sales  many  years  before.  I  ex- 
plained to  him  that  it  woud  be  most  difficult  to  get 
people  for  witnesses  because  of  the  power  and  in- 
fluence of  Herbert  Fleishhacker  in  this  State.  In 
fact,  Mr.  Lang  told  me  that  he  had  been  informed 
in  San  Francisco  by  three  different  sets  of  counsel 
that  they  would  not  take  this  case  because  it  would 
be  impossible  to  beat  Herbert  Fleishhacker  in  the 
courts  of  California.  I  assured  him  that  I  had  con- 
fidence in  the  Federal  Courts,  and  that  would  be 
where  we  would  proceed,  but  those  facts  were  dis- 
cussed as  facts  which  would  call  for,  we  believed, 
substantial  expenditures  to  prepare  the  case  and  try 
the  case  and  to  fight  appeals  or  to  take  appeals. 

We  were  employed  in  October,  definitely  on  it. 
The  complaint  was  filed  the  following  January.  The 
case  was  tried  at  the  end  of  1937.  That  is,  when 
the  actual  trial  took  place.  During  all  those  inter- 
vening years  there  were  numerous  proceedings  in 
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Court  of  the  usnal  nature  wiien  you  i;et  a  case  that 
involves  charges  of  fraud  a.e:ainst  prominent  jxm  >])!(' 
with  many  lawyers  involved,  questions  of  our  I'ijj^lit 
to  take  depositions,  questions  of  sufficiency  of  plead- 
ings, [60]  the  taking  of  depositions,  examination 
here  and  there. 

The  case  was  on  trial  1  don't  remembei*  exactly 
but  my  impression  is  it  was  six  or  seven  weeks  in 
the  Federal  Court  in  this  District  here.  The  de- 
cision of  the  Trial  Court  was  rendered  in  December 
1937,  and  was  rendered  from  the  Bencli  by  the 
Court  stopping  my  final  argument  and  forthwith 
rendering  a  decision  and  finding  the  defendants 
guilty  of  fraud. 

Appeals  were  taken  in  the  usual  manner,  and  we 
finally  got  a  check  in  January,  1940.  The  judgment 
at  the  time  in  the  Ti'ial  Court  was  in  round  figures, 
$650,000.  When  we  got  the  check  interest  had  in- 
creased it  to  $746,354.94. 

Referring  to  Exhibit  5,  which  is  the  card  with 
No.  852  A  at  the  top  of  it,  and  to  th(^  item  of  $2,500 
and  also  referring  to  Exliibit  8,  w^hich  I  have  identi- 
fied heretofore  as  the  Trust  Control  Account,  the 
item  of  $2,500  which  was  received  on  August  19, 
]932,  does  not  appear  on  Exhibit  8,  the  Trust  Con- 
trol Account,  for  the  I'eason  tliat  that  item  was 
never  a  trust  item. 

Referring  to  Exhibit  5,  the  $2,500  is  the  first  item 
there,  on  August  19,  1932,  but  the  heading,  "Tnist 
Account"  above,  that  w^as  never  put  on  this  nccount 
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until  October,  when  we  received  the  $27,500.  What 
occurred  was  the  bookkeeper  used  the  same  ledger 
sheet  that  she  had  put  the  $2,500  on,  when  this 
$27,500  was  received,  and  [61]  inasmuch  as  that 
was  a  trust  account,  she  at  that  time  put  that  head- 
ing on  that  sheet. 

On  January  19,  1940,  at  the  conclusion  of  this 
litigation,  w^e  received  a  free  of  $121,700  and  some 
odd  dollars,  made  up  of  our  15%  recovery  on  the 
large  check  that  I  identified,  plus  the  fact  that  at 
that  time  we  became  the  owners  of  the  balance  in 
the  trust  account  pursuant  to  my  arrangement  with 
the  clients. 

Cross-Examination 

When  this  Ijazard  matter  first  came  up,  in  1932, 
Byron  C.  Hanna  and  Harold  C.  Morton  were  the 
members  of  the  firm  of  Hanna  and  Morton,  and  no 
one  else.  Mr.  Lang  first  conferred  with  me  and  I 
believe  I  am  the  only  one  he  ever  conferred  with 
imtil  long  afterwards  he  may  have  had  conversa- 
tions with  Mr.  Hanna.  I  handled  the  matter  in  its 
entirety  as  far  as  the  members  of  the  firm  were  con- 
cerned, from  beginning  to  end. 

Mr.  Lang  represented  a  number  of  relatives  of 
his  who  were  residents  of  France,  which  we  de- 
scribe generally  as  the  Lazard  family.  There  was 
no  one  else  in  this  country  with  whom  Mr.  Hanna 
or  I  dealt  directly.  Mr.  Lang  came  to  us  with  pow- 
ers of  attorney  imder  which  he  was  acting  repre- 
senting these  members  of  this  family.  He  had  been 
sent  to  this  coimtry  by  the  members  of  the  family 
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as  their  agent  to  investigate  this  matter  in  VJ'M.     L 
[62]  believe  his  powers  of  attorney,  most  of  them, 
were  dated  then.     I  have  them. 

I  would  say  it  was  approximately  one  month  aftei' 
my  initial  conversations  with  Mr.  Lang  that  the 
first  $2,500  was  paid.  He  came  to  ns  in  July  and 
that  payment  was  made  in  August.  Mr.  Hanna  did 
not  participate  in  any  of  those  discussions  or  do 
any  work  in  connection  with  the  investigation  up  to 
the  time  of  i3a>Tnent. 

Mr.  J^ang  came  to  us  with  a  written  opinion  from 
the  firm  of  Heller,  Elirman,  White  &  McAuliffe,  of 
San  Francisco,  and  handed  that  opinion  to  me  plus 
recitals  of  facts  or  possible  facts  and  our  discus- 
sions went  from  there  and  my  opinions  were  given 
verbally  along  the  line  of  the  questions  which  had 
been  presented  in  this  other  opinion  from  San 
Francisco  counsel  presented  by  Mr.  Lang. 

The  $2,500  was  paid  to  us  under  the  express  im- 
derstanding  that  it  was  for  the  advice  I  then  gave 
him  plus  the  i3reparation  of  this  comi)laint,  with 
the  understanding  tliat  we  w^ere  not  employed  to  do 
anything  further,  and  whether  he  came  back  and 
we  were  employed  to  conduct  the  litigation  was 
entirely  optional  w^ith  them.  He  made  it  very  clear 
that  he  was  then  investigating  and  was  going  to 
continue  to  investigate  coimsel,  meaning  us,  and 
also  that  it  was  uncertain  whether  the  members  of 
the  family  would  bring  this  litigation  because  they 
for  many  A^ears  had  been  very  friendly  with  the 
Fleishhackers.    They  [63]  had  founded  this  bank  in 
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San  Francisco,  this  family  had,  and  had  sold  it  to 
Herbert  Fleishhacker  's  father-in-law  in  1906.  There 
existed  for  many,  many  years  a  cordial  relationship 
which,  of  course,  was  about  to  be  breached  if  such 
litigation  would  ensue.  That  was  all  explained  to 
me  by  Mr.  Lang. 

The  $2,500  was  paid  after  the  fixed  fee  had  been 
agreed  upon  and  the  work  was  being  performed.  I 
undoubtedly  was  working  on  the  draft  of  the  com- 
plaint at  the  time  because  the  check  was  paid  to  me 
after  we  had  agreed  upon  the  amount  and  the  work 
that  needed  to  be  done.  I  know  the  complaint  was 
prepared  by  the  end  of  August  and  it  was  a  very 
voluminous  affair. 

That  particular  draft  wasn't  held  until  January 
1933.  That  was  delivered  to  Mr.  Lang  and  he  took 
it  with  him  at  the  end  of  August.  When  we  were 
subsequently  actually  employed  to  conduct  this  liti- 
gation, of  course  new  pleadings  were  prepared,  and 
finally,  in  January,  I  filed  suit.  It  was  all  regarding 
the  same  subject  matter,  the  oil  lands  in  Kern 
County. 

Exhibit  ]  is  not  in  my  handwriting.  It  is  in  the 
handwriting  of  our  then  bookkeeper.  The  H.C.M. 
represents  me.  We  have  a  system  there.  If  I  take 
in  money  in  the  firm  a  particular  receipt  book  is 
used  and  the  bookkeeper  makes  up  the  receipt  and 
puts  my  initials  on  it.  Mr.  Hanna  always  writes 
his  own  receipts.  I  haven't  [64]  written  one  of 
those  in  many  years.  The  bookkeeper  makes  them 
out.    So  that  was  made  by  Miss  Goodyear,  who  was 
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our  tlien  bookkeeper.  You  will  have  to  ask  xMiss 
Goodyear  what  way  mean  by  "on  account.  x\ll  I 
did  was  hand  her  $2,500  and  ask  her  to  write  a 
receipt  for  it  and  give  it  to  Mr.  Lang.  It  was  on 
account  and  full  payment  of  the  services  which  we 
had  agi-eed  to  do,  as  I  have  outlined  to  you  two  or 
three  times.  I  mean  it  was  merely  for  our  record 
of  our  account  to  show  money  received.  That  $2,500 
was  a  fixed  fee  received  for  a  definite  service,  the 
performance  of  which  was  completed  by  the  end  of 
August  of  that  year.  There  is  no  relationship  be- 
tween that  $2,500  and  any  future  sum  to  be  paid 
upon  the  litigation  or  for  services  rendered  or  to  be 
rendered.  It  might  just  as  well  have  been  that  I 
never  would  have  seen  Mr.  Lang  again  after  tlie 
time  I  handed  him  the  complaint.  He  was  under 
no  obligation  to  return.  We  were  under  no  obliga- 
tion to  see  him  if  he  did  return. 

There  was  discussion  about  our  future  employ- 
ment if  agreeable  to  the  parties  in  France.  I  told 
him  I  thought  he  had  a  good  case  and  if  he  came 
back  and  wanted  to  hire  us,  I  certainly  would  like 
to  talk  to  him.  I  desired  to  represent  them  and  go 
forward  because  Mr.  Lang  told  me  how  three  dif- 
ferent firms  had  turned  him  down.  He  asked  me 
if  I  was  afraid  to  sue  Mr.  Fleishhacker.  That  be- 
ing some  years  ago,  and  being  somewhat  younger, 
I  said,  "The  bigger  they  are,  [b5]  tin;  harder  they 
fall,  and  we  will  take  them  to  the  Federal  Court 
and  see."  I  ^ent  a  copy  of  the  pro]iosed  complaint 
to  Pierre  Le  Paulle,  the  Frencli  attorney  who  was 


62  Daisy  May  Hanna  vs. 

(Testimony  of  Harold  C.  Morton.) 
advising  them  on  that  end.  Mr.  Lang  undoubtedly 
may  have  submitted  in  some  form  to  the  other  in- 
terests abroad  some  information  regarding  any  con- 
tingent fee  arrangement  or  the  cost  of  litigation  if 
filed.  He  and  I  discussed  various  arrangements,  as 
I  have  said  before.  There  was  nothing  in  writing 
up  to  the  time  the  matter  was  submitted  abroad. 
As  I  remember,  at  one  time  I  told  him  "We  will 
take  the  case  fifty-fifty  and  you  don't  have  to  put 
up  anything."  We  had  naturally  in  a  case  like 
that  many  discussions  back  and  forth.  There  was 
no  discussion  at  that  time  regarding  the  bringing 
of  any  kind  of  action  in  equity  or  at  all  with  respect 
to  any  other  matter  except  the  matter  in  Kern 
County.  There  was  discussion,  as  you  know,  from 
the  agreement.  You  notice  there  is  a  1911  transac- 
tion which  is  also  mentioned  on  which  suit  was  never 
brought,  but  that  also  was  a  Kern  County  transac- 
tion, although  not  the  same  land ;  another  parcel 
of  land. 

Before  the  $2,500  payment  he  had  mentioned  the 
fact  that  there  had  been  a  sale  in  1911  which  they 
were  suspicious  of,  but  the  1915  and  the  1917  ones 
were  the  transactions  which  we  were  employed  to 
draft  the  complaint  on. 

There  was  no  written  draft  of  any  other  proposed 
fee  arrangement.  They  were  discussed  and  I  know 
we  discussed  [66]  the  question  of  a  fifty-fifty  ar- 
rangement where  they  wouldn't  put  up  anything. 
That  was  when  we  discussed  the  entire  matter,  the 
ver}^  first  time  he  came  to  me.    He  wanted  to  know 
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how  wo  would  handle  it.  I  said,  *'I  don't  know,  I 
don't  know  enough  about  it."  When  1  gave  him 
the  complaint,  as  he  went  on  his  way  he  said,  "  Wliat 
about  the  arrangement?"  I  said,  "We  will  talk 
about  it  when  the  time  comes  if  you  come  back." 
AVhen  he  came  back  we  spent  two  or  three  days  on 
fee  discussion,  and  that  I  know  was  before  we  re- 
ceived the  money.  It  was  early  in  October.  W"e 
didn't  receive  this  money  until  the  middle  of  Oc- 
1  ober,  the  $27,500. 

There  was  no  discussion  regarding  Mr.  Lang  or 
any  of  their  interests  putting  up  or  advancing  sums 
of  money  fi'oni  tinu'  to  time  to  cover  costs  of  litiga- 
tion, such  as  investigation  and  filing  fee  and  so 
forth.  Mr.  Lang,  when  he  came  down  wlien  the 
fifty-fifty  arrangement  was  discarded,  Mr.  I^ang 
wanted  a  ])ercentage  arrangement  plus  an  agree- 
ment as  best  we  could  reach  that  so  mucdi  money 
would  cover  the  expenses  which  they  put  up.  And 
he  wanted  to  know  that  it  would  be  used  for  that 
purpose,  with  the  understanding  that  what  was  left 
over  would  be  ours. 

Mr.  Lang  is  in  Southern  California.  He  is  en- 
gaged in  oil  operations  on  some  of  the  family's 
propei'ties  in  Kern  County. 

There  was  no  estimate  made  of  what  these  ex- 
penses [67]  would  run  or  what  they  would  consist 
of  except  that  I  estimated  that  it  might  l)e  $20,001) 
—it  might  l)e  $10,000,  $20,000  or  $:30,00(\  Mliere  was 
no  way  of  being  exact. 

As  soon  as  the  money  was  paid  a  cei-tain  amount 
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was  taken  and  used  by  the  firm  at  that  time.   $2,000 

of  that  immediately  and  $1,500. 

We  did  not  know  that  we  would  have  to  have 
that  for  expenses  except  for  legal  fees  for  our- 
selves. When  Mr.  Lang  approved  our  taking  that, 
it  was  with  the  understanding  that  it  would  be  re- 
stored, and  would  be  used  because  we  were  under 
the  obligation  to  meet  all  expenses,  even  though  the 
$27,500  might  be  insufficient.  That  was  pursuant 
to  the  agreement  and  the  oral  agreement  as  well. 
That  was  the  understanding.  Exhibits  10  and  11 
are  the  only  written  contracts  on  the  subject.  It  is 
true  that  there  is  no  mention  made  of  any  trust  ac- 
counts or  funds  to  be  maintained  as  such,  but  as  I 
say,  the  $27,500  was  handed  to  us  with  that  distinct 
understanding  with  Mr.  Lang  that  it  would  be  trust 
fund,  would  be  so  regarded  and  would  be  set  up  as 
such  and  from  time  to  time  he  examined  this  trust 
account  and  was  familiar  with  it. 

Our  running  Lazard  trust  account,  which  would 
be  Exhibit  5,  was  examined  by  Mr.  Lang  I  am  sure 
several  times  a  year  during  its  histor^^  Probably 
one  year  it  wasn't  because  there  was  one  year  when 
he  was  not  here  at  all.  I  can't  fix  it  exactly  now. 
He  was  in  France  all  of  [68]  one  year,  but  other- 
wise every  year  he  would  go  over  matters,  and  we 
would  discuss  it  with  him.  He  was  here  working 
on  the  case  almost  constantly,  except  for  that  one 
period  when  he  was  in  France  for  about  a  year. 
AVhen  I  say  here  I  mean  in  the  LTnited  States.  He 
was  not  in  San  Francisco  most  of  the  time  after  we 
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started  the  lawsuit.     He  started  liis  investigations 

in  San  Francisco. 

I  would  say  Mr.  Lang  was  present  personally  and 
discussed  with  nie  on  every  occasion  when  any 
money  was  allocated  to  Hamia  and  Morton  out  of 
these  funds.  We  never  took  money  out  of  this 
trust  account  without  his  approval.  Mr.  Hanna 
was  right  here.  Mr.  Hanna  was  not  present  with 
Mr.  Lang  and  myself  when  that  was  done.  I  am 
sure  Mr.  Hanna  never  handled  these  matters  with 
Mr.  Lang  at  all. 

I  did  not  discuss  with  Mr.  Hanna  anything  about 
division  of  this  and  whether  or  not  ^Nlr.  Lang's 
consent  had  to  be  secured.  I  am  sure  I  advised  Mr. 
Hanna  that  I  had  obtained  Mr.  Lang's  consent  to 
withdraw  so  many  dollars  from  the  trust  account. 
I  would  be  the  one,  with  Mr.  Lang's  approval,  to 
authorize  any  allocation  from  this  trust  account  to 
Hanna  and  Morton.  Mr.  Hanna  would  have  noth- 
ing to  do  with  that.  That  approval  was  never  in 
writing.  Our  firm  did  not  render  any  statement  of 
account  to  Mr.  Lang  or  any  of  those  interests  re- 
garding the  exact  status  of  this  fund  except  that 
he  saw  this  trust  fund  constantly,  as  I  say.  He 
may  have  had  copies  made  of  it.  [69] 

All  kinds  of  expenditures  over  a  period  of  many 
years  on  this  litigation  would  be  paid  cut  of  tliis 
account  at  my  direction.  That  was  just  oui-  firm 
account.  Mr.  Lang  had  nothing  to  do  witli  it  ex- 
cept it  was  kept  with  his  knowledge  and  with  Ids 
approval  and  his  examination  as  well  as  ours.     He 
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was  interested  in  the  fact  we  were  to  use  the  funds 

for  this  purpose. 

Between  August  19,  1932  and  1940,  I  would  say 
Mr.  Lang  looked  at  this  account  several  times  each 
year.  It  is  difficult,  perhaps,  to  understand,  if  you 
would  know  Mr.  Lang  you  would  understand  he  is 
a  little  fussy  individual  who  was  in  eveiything  all 
the  time.  And  that  is  the  reason  our  lawsuit  was 
successful,  because  he  is  that  kind  of  a  person.  He 
just  goes  into  ever\i:hing,  and  he  knew  that  account 
better  than  I  did. 

Referring  to  Exhibit  3,  the  second  item  of  funds 
expended  is  $1,000  to  myself.  The  next  item  is 
Byron  C.  Hanna,  expense,  $1,000.  Those  are  two 
checks  wiitten  to  us.  Checks  Nos.  348  and  349,  each 
of  $1,000.  When  Mr.  Hanna  and  I  take  money  out 
of  the  firm,  it  is  called  ''expense,"  and  you  will  find 
that  it  is,  or  that  that  the  same  $2,000  which  is 
identified  on  Exhibit  5  at  the  corresponding  time 
there. 

Referring  to  August  19.  That  was  simply  with- 
diawal  from  the  firm  of  what  you  might  call  part- 
nership withdrawals,  I  guess,  in  August.  In  other 
words,  Mr.  Hanna  and  I  got  [70]  $2,500  on  that 
day,  and  we  each  took  $1,000.  That  is  out  of  the 
$2,500  fee  that  we  discussed  a  moment  ago. 

The  daily  financial  report  is  a  summary  of  all  our 
receipts  and  disbursements  for  that  date.  Every 
check  written  and  every  amount  received  by  the 
firm  of  Hanna  and  Morton  appears  on  this  current 
daily  statement  for  that  particular  day.     That  is 
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tlie  way  Mr.  Haima  and  I  know  what  is  going  on; 

at  least  we  hope  we  do. 

That  inchided  fees  of  a  general  character  as  well 
as  trust  funds.  You  will  notice  how  the  trust  fund 
is  always  segregated.  When  money  comes  in  for 
trust  purposes,  there  is  a  heading,  "Trust"  where 
the  notation  is  made. 

Referring  to  Exhibit  4  and  to  the  item  of  Check 
No.  640  to  the  Bank  of  America  for  $10,000,  labeled 
''To  Savings  Account."  We  put  $20,000  of  this 
$27,500  that  we  received  at  that  time  in  trust  in 
two  savings  accounts  because  we  realized  we 
wouldn't  be  spending  it  all  at  once.  We  put  it  into 
savings  accounts.  That  was  a  firm  savings  account 
under  the  name  of  Hanna  and  Morton.  It  was  not 
labeled  "trustee."  I  think  we  might  have  one  now, 
one  particular  one,  but  none  of  our  accounts  were 
labeled  "trustee."  We  cany  trust  funds  in  Hanna 
and  Morton  and  show  their  trust  character  on  our 
books. 

The  trust  fmids  are  shown  on  our  records.  It  is 
a  trust  account  for  the  clients  and  our  daily  rei)orts 
and  [71]  our  records  show  when  funds  are  re- 
ceived in  trust. 

I  believe  that  in  addition  to  this  savings  account, 
our  firm  at  the  time  had  two  commercial  accounts, 
one  in  the  Bank  of  America  and  the  other  in  the 
Security  Bank. 

Referring  to  Exhibit  4,  Check  641,  })ayable  t(» 
Security-First  National  Savings  Account,  $10,000, 
I  say  we  put  $20,000  in  savings  accounts;  $10,000  in 
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the  Bank  of  America  and  $10,000  in  the  Security- 
First  National  Bank.  That  was  done,  as  I  said  a 
moment  ago,  because  we  weren't  going  to  spend  all 
the  money  inmiediately,  and  with  Scotch  ancestry  in 
me,  and  at  that  time  it  was  not  against  the  law  for 
a  partnership  to  have  a  savings  account,  which  it 
is  now.  Mr.  Lang  knew  about  that.  He  watched 
those  fimds  like  a  hawk.  I  don't  believe  Mr.  Lang 
ever  examined  our  daily  reports,  but  he  knew  that 
$20,000  of  it  was  put  in  a  savings  account  because 
I  discussed  it  with  him. 

These  sheets  labeled  "Lazard  Matter''  would  not 
show  the  $10,000  going  out  to  each  of  those  savings 
accounts.  The  account  cards  do  not  show  the  spe- 
cific banking  institutions  in  which  the  funds  would 
be.  That  is  shown  on  the  daily  reports.  They  do 
not  show  the  two  items  of  $10,000  each,  out.  They 
would  not  because  they  didn't  go  out,  so  to  speak. 
They  were  still  in  our  bank,  accounts.  The  only 
items  that  would  go  on  there  would  be  if  they  went 
completely  out  of  our  affairs.  Either  Mr.  Hanna 
or  myself  could  draw  on  those  two  savings  accounts. 

[72] 

I  don 't  know  whether  counsel  here  has  the  savings 
account  books  or  a  transcript  showing  the  complete 
entries  of  those  accounts.  I  remember  we  had  to 
close  them  out  or  something,  and  we  couldn't  have 
a  savings  account  at  some  time. 

Mr.  Mackay:     I  have  them  both  here. 

We  have  the  transcripts  of  accounts  in  each  one 
of  the  banks.     We  have  the  transcript  of  the  ac- 
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count  in  the  J]ank  of  America  and  in  the  Security- 
First  National  Bank. 

The  transcript  of  the  savings  account  with  the 
Security-First  National  Bank  of  Los  Angeles  was 
marked  Respondent's  Exhibit  A,  and  the  transcript 
of  the  savings  account  with  the  Bank  of  America 
was  marked  Respondent's  Exhibit  B. 

Exhibit  A  and  Exhibit  B  were  admitted  in 
evidence. 

Respondent's   Exhibit   A   contains  the   following 

items : 

(Security-First  National  Bank  of  Los  Angeles 
7th  and  Grand  Branch) 


Hanna  &  Morton 

Account  No.  16855 

Date 

Withdrawn 

Interest 

Deposited 

Balance 

Oct.  15  '32 

10,000.00 

10,000.00 

6/30/33  Int. 

222.91 

10,222.91 

12/31/33  Int. 

153.33 

10,376.24 

6/30/34  Int. 

155.64 

10,531.88 

12/31/34  Int. 

144.80 

10,676.68 
[73] 

Jan.  2  '35 

676.68 

10,000.00 

6/30/35  Int. 

125.00 

10,125.00 

12/31/35  Int. 

101.25 

10,226.25 

Mar.  31  '36 

10,226.25 

Respondent's   Exhibit   B   contains   the   following 

items : 

(Bank  of  America  National  Trust  &  Snvings  Assn.) 

Transcript  of  Tei-m  Savings  Account  Transferred 
From     Los  Angeles  Main  Branch  (No.  600)  4-27  1944 

To Branch  (No )  for  $ 

Savings  Account  No.  4460  in  the  name  of  Hanna  &  Morton 
Closed  by  your  Collection  No 
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Transcript 

of  Account 

Date 

Withdrawn 

Deposited 

Balance 

10-15-32 

10,000.00 

10,000.00 

4-15-33 

5,000.00 

5,000.00 

6-30-33 

Int. 

111.45 

5,111.45 

12-31-33 

Int. 

76.66 

5,188.11 

6-30-34 

Int. 

77.82 

5,265.93 

7-5-34 

1,265.93 

4,000.00 

7-21-34 

4,000.00 

Referring  to  Respondent's  Exhibit  A,  that  shows 
the  first  $10,000  I  have  testified  to.  It  shows  inter- 
est credits,  [74]  the  first  one  being  for  June  30, 
1933,  $222.91,  and  then  various  other  interest  cred- 
its down  under  March  31,  1936.  At  the  time  I  was 
familiar  with  that.  The  amounts  withdrawn  were 
transferred  into  our  general  accounts.  I  am  in- 
clined to  think  that  is  about  the  time  that  it  be- 
came unlawful  for  a  partnership  to  have  a  savings 
account.  With  reference  to  the  withdrawal  of  in- 
terest in  the  aggregate  amount  of  $676.68  on  Janu- 
ary 2,  1935,  we  probably  just  withdrew  the  interest 
as  such  and  put  it  in  the  general  accounts.  There 
was  no  division  of  the  $10,226.25  in  1936.  I  am  sure 
that  money  was  transferred  into  our  general  com- 
mercial accounts  from  out  of  the  savings  accounts. 

Referring  to  Respondent's  Exhibit  B,  that  shows 
the  initial  $10,000  that  I  have  testified  about.  With 
reference  to  the  withdrawal  of  $5,000  on  April  15, 
1933,  that  was  done  simply  because  we  were  spend- 
ing money  chargeable  against  this  trust  account  and 
wanted  some  of  it  in  the  commercial  account  on 
which  the  checks  were  being  written.  Mr.  Lang 
did  not  have  anything  to  do  with  the  withdrawals 
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from  these  savings  accounts  and  the  transfer  to  the 
commercinl  l)anks.  He  would  have  nothing  to  do 
with  that.  His  concern  was  with  the  trust  account 
as  a  wliole.  We  didn't  show  the  savings  accounts 
to  Mr.  Lang.  We  told  him  tliat  is  what  we  were 
doing,  tliat  we  were  putting  the  money  in  savings 
accounts  until  such  time  as  it  would  be  [75]  used. 

With  reference  to  the  withdrawal  of  the  tinal  bal- 
ance of  $4,000  in  1934  as  shown  on  Exhibit  B,  that 
w^ould  go  to  the  commercial  accounts  at  that  time. 
That  was  closing  it  out. 

In  1934,  prior  to  that  time,  $1,265  liad  also  been 
withdra\m  and  transferred  to  the  commercial 
account. 

These  interest  items  were  discussed  with  Mr. 
Lang.  Mr.  Lang  said  we  could  keep  the  interest 
and  we  could  put  it  back  if  it  was  ever  necessary  to 
complete  the  payment  of  expenses,  which  was  our 
obligation  anyway,  and  I  said,  yes,  that  is  what 
we  would  do. 

I  do  not  know  whether  anyone  ever  repoi-ted  any 
of  that  interest  received  for  income  tax  i)urposes, 
except  Hanna  and  Morton  have  been  reflected  as  Ww. 
overall  receipts  of  Mr.  Hanna  and  myself.  That  is 
the  only  way  it  would  be.  I  don't  believe  the  French 
folks  ever  did.  I  say  that,  although  I  have  never 
seen  their  returns. 

Except  as  my  discussions  with  Mr.  Lang  would 
be  an  account  of  it,  there  was  no  accounting  made 
as  to  any  of  those  interests  as  far  as  the  bank 
interest  items  were  concerned. 
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Mi\  Lang  said,  just  as  I  said  a  moment  ago.  We 
were  going  to  put  this  money  in  savings  accounts 
to  get  some  interest  on  it.  He  said,  "You  can  take 
the  interest  if  you  are  that  careful,"  or  something 
to  that  effect,  [76]  '"if  you  will  put  it  back  in  the 
bank  if  ever  needed."  If  he  had  told  us  not  to  do 
it,  Ave  Avouldn't  have  done  it,  that  is  a  cinch.  I  do 
not  think  we  could  have  done  it,  though.  It  was  a 
trust  fund,  expressly  understood  to  be  such.  Our 
only  discretion  was  the  necessary  expenses  in  this 
litigation.  Our  firm  was  responsible  for  all  ex- 
penses under  the  agreement  even  though  they  might 
exceed  the  trust  funds.  But  our  only  discretion  was 
I  spend  money  where  I  thought  it  was  necessary  and 
proper  out  of  this  fund  to  promote  this  litigation. 
I  discussed  with  Mr.  Lang  the  placing  of  this  money 
in  the  savings  accounts  when  it  went  in,  as  I  told 
you  before.  He  thought  that  would  be  a  good  idea. 
The  division  was  made  as  to  two  accounts  just  to 
put  it  in  two  diiferent  banks. 

With  respect  to  the  difference  between  this  con- 
trol account  and  the  other  account  that  is  reflected 
by  the  prior  exhibits,  the  only  thing  of  this  same 
size,  on  this  same  size  paper,  you  have  the  Lazard 
Matter  account,  which  is  Exhibit  5,  then  you  have 
Exhibit  8,  which  is  a  control  account  of  all  our  trust 
accounts  of  different  clients.  You  see,  we  had  vari- 
ous clients  whose  moneys  we  had  in  trust  in  and  out 
with  a  running  balance.  Then  when  $27,500  came 
in  in  October,  you  see  it  would  increase  that  run- 
ning balance  of  all  our  trust  accounts.    There  is  the 
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case  of  Myers  v.  Texas  Coini)aiiy.  We  had  some 
[77]  money  in  there,  and  so  forth.  Mr.  Lang  would 
not  know  about  this  control  account.  He  would 
know  about  the  particular  trust  fund  which  he  was 
interested  in.  As  we  paid  out  expenses  we  charged 
it  against  the  trust  account.  If  1  would  pay  $37 
to  a  Court  Reporter  for  taking  a  little  deposition, 
or  $100  to  an  appraiser  for  a  report,  why  it  was 
paid,  OUT'  charge  w^as  w^ritten  and  it  was  charged 
against  this  trust  fimd.  That  w^ould  be  reflected  in 
this  over-all  account.  It  w^ould  be  in  Exhibit  5 
which  is  headed,  "Lazard  Matter,  Trust  Account." 
For  instance,  here  is  an  item  to  an  engineer  "Prep- 
aration of  data  and  maps,  Lost  Hills,  156.25."  It 
w^as  paid  and  deducted  from  that  card. 

Referring  to  Exhibit  8,  and  to  the  item  opposite 
October  15th,  as  to  H.C.M.  and  B.O.H.  Salaiy, 
Lazard,  $2,000,  and  October  31,  charge,  Lazard  Mat- 
ter, attorneys'  fees,  $1,500,  I  do  not  know  why  that 
word  "salory"  wms  used,  as  I  said  before.  Both 
items  were  payments  to  Mr.  Hanna  and  myself, 
withdrawals  for  us,  with  Mr.  Lang's  approval,  from 
these  trust  funds ;  hence  they  appear  on  Exhibit  8. 

With  respect  to  incidental  costs  of  investigation 
and  litigation.  I  don't  know  how  thoroughly  Mr. 
Lang  checked  Exhibit  5  from  time  to  time.  Of 
course,  the  principal  items  he  would  be  familiar 
with  because  he  w^as  here  with  me  most  of  the  time. 
As  I  say,  there  w\is  about  a  year  when  he  wasn't 
here.  I  don't  recall  an^i^hing  further  about  the  [78] 
question  of  reporting  interest  received  from  this 
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account  by  our  firm  as  income  of  the  firm.  I  would 
assume  the  firm  reported  it  as  interest  received. 
We  hire  exj^erts  to  prepare  our  firm's  income  tax 
returns  and  we  sign  them  and  make  the  auditors 
sign  them,  with  a  little  notation  that  they  are  the 
ones  who  prepared  the  returns.  I  don't  mind  ap- 
pearing in  Court  here  representing  clients  in  in- 
come tax  matters,  but  I  prefer  to  have  an  expert 
on  m}^  own. 

I  observe  that  on  the  1932  income  tax  return  of 
Hanna  and  Morton  there  is  no  interest  reported  for 
that  year. 

I  observe  that  on  the  1933  income  tax  return  of 
Hanna  and  Morton  an  item  entitled  "Interest  on 
Bank  Deposits"  and  so  forth  $780.19.  I  would  pre- 
sume that  item  should  include  some  of  the  interest 
on  those  two  savings  accounts.  I  wouldn't  specifi- 
cally recall  now.  It  may  not  have  been  because  it 
may  have  been  the  interest  was  taken  up  in  the 
year  in  which  it  was  taken  out.  I  don't  know 
for  sure. 

The  1933  Partnership  income  tax  retura  for 
Hanna  and  Morton  was  received  in  evidence  as 
Respondent's  Exhibit  C.  This  exhibit  contains  the 
following  entries  among  others: 

1.    (Jross  Receipts  from  Business  or  Profession $140,707.90 

5.    Interest  on  Bank  Deposits,  Notes,  Corporation 

Bonds,  etc 780.10 

[79] 

7.  Rents  $1,053.50 

8.  Royalties  1,680.57 

9.  (a)   Profit  from  Sale  of  Stocks  and 

Bonds  held  2  years  or  less 1,235.21 
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10.    Dividends  on  stock  of: 

(a)  Domestic  Corporations  subject  to 
Taxation  under  Title  I  of  1932 
Act  347.50 

12.  Total  Income  in  Items  3  to  11 $145,804.87 

DEDUCTIONS 

13.  Salaries  of  Employees  29,537.51 

14.  Rent  on  Business  Property  8,245.00 

15.  Repairs    120.05 

16.  Interest  on  Indebtedness  1,974.63 

17.  Taxes  paid  453.65 

20.  Depreciation,  Obsolescence,  and 

Depletion    1,471.19 

21.  Other  Deductions  Authorized  by  Law : 

Per  Detail 8,316.38 

Donation,  Amer.  Red  Cross,  25.00; 

L.  A.  News  Boys  Club,  5.00 30.00 

22.  Total  Deductions  in  Items  13  to  21  50,148.41 

23.  Net  Income  $  95,656.46 

[80] 

It  does  not  contain  any  schedules  showing  the 
items  comprising  Item  5  of  Gross  Income. 

The  1934  income  tax  return  of  Hanna  and  Morton 
shows  an  item  of  interest  of  $741.56.  As  to  whether 
that  inr'htdes  interest  on  those  two  savings  accounts, 
I  would  have  to  answer  in  the  same  way  as  I  did 
with  respect  to  1933. 

The  1934  income  tax  return  of  Hanna  and  Mor- 
ton was  admitted  in  evidence  as  Respondent's  Ex- 
hibit I).  This  income  tax  return  contains  among 
others  the  following  items: 
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GROSS  INCOME 
1.    Gross  Receipts  from  Business  or 

Profession  $169,258.98 

5.    Interest  on  Bank  Deposits,  Notes, 

Corporations  Bonds,  etc 741.56 

7.  Rents — Bungalow  Court  1,116.54 

8.  Royalties  2,721.21 

9.  Capital  Gain  (or  loss) 3,386.85 

10.    Dividends  on  Stock  of : 

(a)  Domestic  Corporations  subject 
to  Taxation  under  Title  I  of 
1934  Act  475.00 

12.  Total  Income  in  Items  3  to  11 $177,700.14 

DEDUCTIONS 

13.  Salaries  of  Employees  $  36,072.56 

14.  Rent  on  Business  Property 8,807.50 

15.  Repairs    210.70 

16.  Interest  on  Indebtedness  1,125.65 

17.  Taxes  paid  372.36 

21.  Depreciation  1,789.60 

22.  Other  Deductions  Authorized  by  Law    8,506.99 

23.  Total  Deductions  in  Items  13  to  22 56,885.36 

24.  Net  Income  $120,814.78 

It  does  not  contain  any  schedules  showing  the 
items  comprising  Item  5  of  Gross  Income. 

The  partnership  income  tax  return  for  the  cal- 
endar year  1935  of  Hanna  and  Morton  was  received 
in  evidence  as  respondent's  Exhibit  E.  It  shows 
an  item  of  interest  received  reported  as  Item  5,  of 
$419.29. 

I  think  during  some  of  those  years  the  Partner- 
ship owned  some  securities,  but  I,  of  course,  don't 
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remenil)i'r   wliat    particulai'   items   would    apply   to 

what  now. 

Tlu'  rule  came  out  that  a  partnership  couldn't 
have  a  savings  account.  1  don't  believe  after  that 
we  had  a  savings  account.  I  am  quite  sure  neither 
Mr.  Hanna  nor  I  used  individual  accounts  as  a 
subterfuge  to  evade  that  regulation. 

The  193G  income  tax  return  of  Hanna  and  Mor- 
ton contains  an  interest  item  of  only  $63.69. 

In  January  1933  the  suit  was  filed  over  the  1915 
and  1917  sales,  that  is  what  we  call  the  Kern 
County  suit,  and  that  was  the  one,  the  history  of 
which  I  previously  gave.  [82]  That  was  the  one  we 
discussed  about  and  prepared  the  draft  of  complaint 
on.  That  suit  was  filed  as  an  equity  suit  to  recover 
possession  of  the  property  and  an  accounting  of  the 
profits  therefrom.  In  the  course  of  the  actual  trial, 
the  Trial  Judge  on  the  grounds  of  the  Statute  of 
Limitations  only,  ruled  in  favor  of  all  defendants 
at  the  conclusion  of  my  case,  except  the  Anglo  Bank 
and  Herbert  Fleishhacker.  The  other  defendants 
had  the  property.  That  changed  it  to  a  law  action, 
and  by  stipulation  the  case  was  transferred  to  the 
law  side  of  the  Court.  A  jury  tiial  was  waived.  We 
continued  on  with  the  trial.  That  is  the  main  case 
that  was  concluded  and  the  same  one  on  which  the 
contingent  fee  was  paid  in  1940. 

Outside  of  that  one  case  there  were  discussions 
Avith  the  Lazard  interests  regarding  the  filing  of 
other  suits  and  the  taking  of  other  legal  action. 
8ome   time  after  this   employment   in   October   of 
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1932  a  matter  came  up  of  certain  members  of  the 
family  who  were  still  stockholders  of  the  Anglo 
Bank  in  San  Francisco,  making  a  demand  on  the 
directoi's  of  that  bank  to  proceed  against  Herbert 
Fleishh  acker  for  an  accounting  of  profits  allegedly 
made  by  him  in  connection  with  certain  transactions 
with  parties  by  the  name  of  Barde,  in  Portland. 
The  facts  in  connection  with  that  case  came  to  light 
first  in  the  investigation  of  the  main  case.  That 
matter  was  first  mentioned  by  the  end  of  1932.  I 
believe  it  was  in  1934  [83]  that  a  suit  actually  was 
finally  filed  by  some  of  the  members  of  the  family 
as  stockholdei's,  after  demand  and  refusal  of  the 
directors  of  the  bank  to  take  proceedings.  That  for 
convenience  is  called  the  Blum  case,  or  Barde  case. 
It  was  filed  in  the  Federal  Court  in  San  Francisco. 
Our  only  fee  arrangement  with  respect  to  that  was 
it  being  a  minority  stockholders  suit,  it  was  one  in 
which  if  we  were  successful  under  recognized  prin- 
ciples of  law,  the  Court  would  award  us  fees  to  be 
paid  out  of  the  funds  recovered  in  such  action. 
That  case  was  tried  before  Judge  St.  Sure  in  the 
middle  of  1937.  It  was  tried  before  the  Kern  County 
case.  Some  of  the  members  of  the  family  were 
plaintiffs,  and  there  were  some  plaintiffs  who  were 
not  involved  in  the  Kem  County  case.  We  received 
a  fee  in  that  case  at  the  end  of  that  trial  which  was 
allowed  by  the  Trial  Judge  because  we  were  suc- 
cessful in  recovery.  In  other  words,  that  is  what 
is  called  a  stockholder's  derivative  suit.  We  were 
successful  and  the  Judge  allowed  us  a  fee  payable 
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out  of  the  recovery.     We  did  not  i-eeeive  a  f<'e  from 

the  clients  as  such. 

We  had  counsel  associated  with  us  in  that  case. 
The  Judge  allowed  us  10%  of  the  recoveiy.  His 
judgment,  as  I  rememher,  was  $700,000.  An  appeal 
was  taken.  When  the  affirmance  came  back  he  al- 
lowed us  an  additional  $35,000.  In  the  meantime, 
Fleishhacker  had  gone  into  bankruptcy  and  I  be- 
lieve it  was  in  October  of  1941  that  w(^  [84]  finally 
received  $40,000  to  cover  that  entire  situation.  That 
bankruptcy  proceeding  is  still  pending.  We  dis- 
posed of  all  of  our  claims  for  attorneys'  fees  and 
expenses  to  the  Anglo  Bank,  a  creditor  of  the  bank- 
rupt. Mr.  Fleishhacker 's  bankruptcy  proceeding 
was  first  filed  at  tlie  end  of  1938.  He  was  not  ad- 
judicated until  some  time  thereafter.  At  that  time 
the  Kern  County  case  had  been  reduced  to  judg- 
ment and  was  on  appeal  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit.  It  was  the  Barde 
case  that  precipitated  the  bankruptcy  proceedings, 
because  there  was  no  stay  of  execution  in  that  case. 

In  the  Bankruptcy  proceedings  I  made  a  motion 
for  the  appointment  of  a  receiver.  That  must  have 
been  at  the  end  of  1938,  which  was  contested  over 
a  period  of  time  and  which  resulted  in  the  appoint- 
ment of  a  receiver.  We  simply  filed  claims,  and  a 
receiver  was  appointed,  and  that  was  that.  We 
followed  it  up  as  to  the  hearings.  I  still  f:!:t'i  notice 
of  all  the  hearings.  I  don't  attend  them  but  T  still 
get  notice  of  them.  The  Bankruptcy  proceeding 
is  still  pending. 
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We  had  no  fee  arrangements  with  respect  to  the 
Lang  interests  regarding  the  filing  of  our  claim 
in  the  Bankruptcy  case.  We  just  filed  those  claims 
as  a  matter  of  protection  for  these  two  judgments 
that  we  were  interested  in.  We  had  to  file  the  Kern 
County  judgment  claim.  We  filed  a  claim  in  behalf 
of  the  judgment  which  had  been  obtained  in  San 
[85]  Francisco.  You  know  the  time  for  filing  was 
fixed  and  we  filed  them.  I  don't  know  as  we  dealt 
with  anybody  on  the  protection  of  our  judgment. 
As  a  lawyer  I  knew  these  claims  should  be  filed  and 
the  matter  shoidd  be  watched  and  we  did  so.  Sub- 
sequently Mr.  Moore  who  was  our  associate  and  our- 
selves were  allowed  a  fee  by  the  Bankruptcy  Court, 
I^ayable  out  of  the  bankruptcy,  for  bringing  about 
the  appointment  of  a  receiver.    I  think  it  was  $5,000. 

Mr.  Fleishhacker  filed  his  Bankruptcy  proceeding 
in  1938.  He  applied  for  the  appointment  of  a 
creditors'  committee  or  something.  I  came  in  and 
appeared  and  on  behalf  of  these  two  judgments  of 
these  creditors  made  a  motion  for  the  appointment 
of  a  receiver.  Several  days  were  spent  in  evidence 
on  that,  with  arguments  on  each  side,  and  the  re- 
ceiver was  appointed.  Mr.  Sterling  Carr,  of  San 
Francisco,  a  well  known  lawyer,  was  appointed. 
Meantime  our  appeals  were  on  their  way  up.  This 
Kern  County  case  was  being  appealed,  as  was  the 
San  Francisco  case.  The  receivership  was  discussed 
with  Mr.  Lang.  I  don't  think  he  w^as  in  the  country 
at  the  time  that  the  application  was  made.  That 
bankruptcy  proceeding  was  a  very  elaborate  and 
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comi)lic'ated  affair  because  of  Mr.  Fleisbhae.ker's  af- 
fairs, whicli  had  many  ramifications,  wliicli  1  liave 
not  followed.    We  did  not  take  an  active  part  in  it. 

Some  time  in  1939,  I  believe  it  was,  Mr.  Fleisb- 
hacker  [8()]  consented  to  an  adjudication.  1  bad 
nothing  to  do  with  it.  1  just  know  that  it  occurred. 
1  don't  think  I  ever  attended  a  hearing  in  the 
Fleishhacker  bankruptcy  after  we  had  the  receiver 
appointed  until  an  application  was  made  by  Mr. 
Moore  and  ourselves  for  an  allowance  of  compensa- 
tion out  of  the  bankruptcy  for  having  the  receiver 
appointed.  I  can't  fix  that  year  for  you  but  it  was 
in  1939  or  sometime  subsequent.  I  would  think  it 
was  1940  or  1941.  I  could  get  that  date  for  you. 
The  bankruptcy  continued  through  1941  and  has 
continued  right  down  to  date.  The  man  who  had 
been  appointed  receiver  became  tnistee  after  the 
adjudication. 

T  believe  it  was  in  the  month  of  October  or  Sep- 
tember that  we  disposed  of  our  claim.  By  "we,"  I 
mean  Mr.  Courtney  Moore  and  our  firm.  Our  claims 
for  fees  and  expenses  which  had  been  allowed  by  the 
Court  we  sold  to  the  Anglo  Bank  for  a  fixed  sum 
and  they  stepped  iii  in  our  place.  They  owned 
about  five-sixths  of  the  total  claims  in  the  bank- 
ruptcy anjrway,  and  I  guess  were  acquiring  all  of 
them,  or  were  trying  to.  In  other  words,  we  didn't 
wait  liquidation  in  the  form  of  dividends  to  receive 
the  fees  allowed  us.  I  did  not  kee})  in  touch  with 
that  matter  in  1942  or  in  1943.  In  1941  I  did  not 
discuss  what  action  I  had  taken,  as  I  have  testified. 
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That  wag  none  of  his  concern.  I  am  sure  I  never 
discussed  it  with  him.  I  saw  Mr.  Lang  in  1941. 
He  came  to  this  country  early  in  1940  [87]  and  has 
been  in  this  country  continuously  since.  I  had  no 
discussion  with  Mr.  Lang  in  1941  regarding  either 
the  bankruptcy  matter  or  any  aspect  of  it  or  the 
Kern  County  litigation.  The  Kern  County  litiga- 
tion vv^as  completed  and  finished  and  tied  up  and 
over  with  on  January  19,  1940. 

We  did  not  receive  any  additional  money  from 
Mr.  Lang  or  any  of  the  Lazard  interests  after  the 
receipt  of  this  contingent  fee  in  1940  for  any  legal 
serAHces  rendered  them,  with  the  possibility  that  we 
probated  some  estates  in  Santa  Barbara  of  certain 
deceased  persons,  and  we  might  have  received  fees 
for  those  probate  services  after  that  date.  We 
received  nothing  additional  in  the  Kern  County 
case. 

Nothing  further  was  received  in  connection  with 
this  Portland  case  after  we  received  the  contingent 
fee  in  1940.  The  Portland  fee  was  actually  received 
in  October  of  1941,  but  there  was  no  work  done  on 
that  case  after  that  time  in  1941.  I  undoubtedly  told 
Mr,  Tjang  what  happened  but  that  would  be  all. 

The  Portland  matters  and  the  Kern  County  mat- 
ters lapped  over  each  other.  I  think  the  Portland 
case  was  filed  in  1934.  We  had  San  Francisco 
counsel  associated  with  us  in  that  case,  Mr.  Court- 
ney L.  Moore  of  that  city.  There  was  still  another 
case,  which  we  called  the  Market  Street  case,  which 
had  substantially  the  same  plaintiffs  as  the  Kem 
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(,'oinity  case.  The  facts  of  that  case  were  discov- 
ered [88]  during  the  course  of  working  on  the  Kern 
County  case.  That  was  brought  in  tlie  Fedei-al 
Court  in  San  Francisco.  It  involved  the  sale  of  a 
piece  of  property  by  the  bank  for  these  French 
folks  in  1925,  and  we  discovered  that  the  bank, 
without  bothering  to  tell  the  folks  in  France,  had 
kept  $8,250  of  the  purchase  price.  I  brought  suit 
on  that,  I  believe,  in  the  latter  part  of  1934.  'iliat 
case  was  nevei'  tried.  They  paid  off  on  that  tinally, 
without  a  trial.  That  was  not  handled  under  simi- 
lar arrangements  as  the  Kern  County  case.  We 
discovered  those  facts,  and  I  filed  a  suit,  and  the 
thing  dragged  along.  We  never  discussed  a  fee 
arrangement.  When  they  paid  off,  Mr.  Lang  and 
I  discussed  it  and  T  think  they  had  us  retain  a 
third  of  the  recovery  in  that  item.  Mr.  Moore  of 
San  Francisco  was  likewise  associated  with  us  in 
that  case.  They  paid  olf  in  this  case  in  1938,  fol- 
lowing the  other  two  trials.  That  case  was  on  the 
calendar  early  in  1938,  and  instead  of  trying  it  they 
paid  the  amount  of  the  demand,  plus  compound 
interest  from  the  time  of  the  take.  We  did  not  have 
a  trust  account  for  that  litigation.  We  did  not 
]'eceive  any  money  or  initial  retainer  or  for  ex- 
penses in  that  case.  Mr.  Hanna  did  not  have  any- 
thing to  do  with  that  litigation  except  as  I  told 
him  we  brought  the  suit  and  what  happened  to  it. 
It  was  our  firm's  action.  In  order  to  make  that 
clear,  Mr.  Hanna  and  I  perhaps  have  a  peculiar 
partnership.    This  [89]  is  the  foui-th  time  in  seven- 
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teen  years  of  law  practice  that  he  and  I  have  gone 
to  court  together  on  the  same  matter.  I  came  here 
as  a  witness  in  this  case.  We  each  handle  particu- 
lar cases  or  matters.  Mr.  Hanna  paid  no  attention 
to  the  Lazard  cases.  Of  course  I  would  tell  him  of 
the  developments.  When  he  handled  litigation,  I 
might  say  to  him,  "What  happened  to  such  and 
such  a  case!"  If  it  were  over  with,  I  would  keep 
watching  to  see  if  the  money  came  in.  Our  part- 
nership is  very  unique.  It  is  an  equal  partnership. 
Our  only  dispute  is  as  to  who  gets  to  use  our  as- 
sistants because  they  are  diminishing. 

Our  books  and  records  are  kej^t  on  a  cash  re- 
ceipts and  disbursements  basis.  We  don't  count  it 
until  we  get  it  in.  That  is  the  system  we  had  in  the 
years  from  1932  through  1940. 

Some  times  during  the  period  between  1934  and 
1938  whei5  I  was  discussing  the  Kern  County  liti- 
gation with  Mr.  Lang  I  would  also  discuss  the  Mar- 
ket Street  case  with  him.  As  a  matter  of  fact,  he 
discovered  the  Market  Street  situation  while  we 
were  in  San  Francisco  together  working  on  the 
Kern  County  case.  I  asked  him  what  other  sales 
had  taken  place,  and  he  said  there  had  been  a  sale 
of  property  in  San  Francisco  in  1925  for  $150,000. 
I  said,  "How  about  it?"  I  said,  "Go  out  to  the 
Recorder's  office.  They  have  to  put  revenue  stamps 
on  the  deed."  He  came  back  and  said  [90]  $165,- 
000  of  revenue  stamps  were  on  the  deed.  That  led 
to  the  discovery.     We  had  a  definite  agreement  in 
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writing  with  all  the  various  people  as  shown  by 
Exhibit  11  with  respect  to  the  Kern  County  litiga- 
tion before  we  filed  the  action  in  the  Market  Sti'eet 
case,  and  long  before  we  even  knew  there  was  a 
Market  Street  situation.  'V\\v  Market  Street  case 
was  just  a  text  book  case.  It  was  a  text  book  case 
of  fiduciary  fraud.  When  they  wanted  to  settle 
the  case  and  offered  me  principal  and  interest,  I 
refused  to  take  it  unless  they  compounded  the  in- 
terest, which  they  did.  There  is  absolutely  no  rela- 
tionship whatever  insofar  as  any  compensation  is 
concerned  between  these  two  cases.  There  was  no 
comiection  between  them  at  all.  The  one  was  dis- 
covered while  working  on  the  other.  A  different 
fee  arrangement  was  applied. 

Thei'e  was  a  good  deal  of  discussion  ])rior  to  ar- 
riving at  the  figure  of  15%  contingent  rate.  We 
visualized  this  might  result  in  millions  of  dollars 
of  recovery,  as  you  can  see  by  the  reading  of  the 
contract.  There  were  many  discussions  of  percent- 
ages and  finally  we  agreed  upon  15%  if  they  would 
put  up  the  money  to  be  used  for  the  costs.  It  was 
also  agreed  that  whatever  might  be  left  over  at  flu; 
end  of  the  road  would  l>e  fee?. 

I  drafted  Exhibits  10  and  11.  I  dictated  them 
after  consultation  with  Mr.  Lang,  witli  Mr.  Lang 
present  in  the  office.  The  first  paragra])h  with  a 
heading  on  the  [91]  first  page  is  lal)eled,  "Fees  and 
Costs."  The  very  next  paragraph  after  that  cap- 
tion said  ''Clients  will  i)ay  to  the  attorneys  $30.0f)0. 
and  a  continojent  foe."    The  actual  facts  were,  as  I 
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have  stated  them — the  actual  agreement  is  as  I 
have  said.  On  the  top  of  the  next  page  there  is  a 
paragraph:  "Said  attorneys  agree  in  consideration 
thereof  they  will  bear  and  pay  all  expenses  and 
costs  of  such  suit  or  suits,  and  hold  the  clients 
harmless  by  reason  thereof. ' '  We  agreed  to  do  that 
in  consideration  of  them  putting  up  the  $27,500. 
There  is  a  separate  paragraph  dealing  with  ex- 
penses and  costs,  and  that  says  that  we  agree  to 
pay  them.  The  language  of  the  document  is  that 
that  is  in  consideration  of  their  pajmient  of  $30,000 
as  shown  by  the  prior  paragrax^h.  That  is  exactly 
not  what  was  agreed  upon.  The  $30,000  was  put  in 
there  because  Mr.  Lang  wanted  the  $30,000  recited, 
as  I  said  before.  He  did  not  pay  this  $30,000  as  a 
fee  or  any  other  amount  as  a  fee,  except  as  pre- 
viously we  had  been  paid  $2,500  for  an  isolated 
service.  Tlie  other  amount,  which  would  make  the 
total  of  $30,000  was  the  $27,500,  which  it  was  ex- 
pressly agreed  would  be  in  trust  and  we  would  re- 
ceive as  a  fee  that  which  might  be  left  over  at  the 
end  of  the  litigation.  I  am  giving  you  the  true 
consideration  for  this  agreement,  the  one  which 
was  discussed  and  the  actual  understanding  be- 
tween the  parties.  It  was  because  of  that  that  the 
money  was  set  up  in  trust.  [92] 

We  didn't  take  the  $30,000.  We  did  take  money 
out.  We  took  money  out  of  it  on  certain  instances 
as  I  have  stated,  with  Mr.  Lang's  approval  on  each. 
Mr.  Lang  cared  whether  we  took  it  out  or  not.     I 
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wanted  to  take  move  than  we  di<l  in  October  of  the 

next  year. 

These  records  are  control  records  and  the  Lazard 
trust  records  certainly  are  internal  records  of  our 
office.  They  are  records  which  we  kept  of  our 
business  transactions.  We  think  there  was  a  sep- 
arate trust  fund  set  aside  in  the  usual  sense  of  a 
trust.  We  think  when  we  earmark  these  things  and 
show  our  l^alance  to  be  only  that  whic^h  is  left  after 
deducting  the  crsts,  we  have  done  that.  We  did  not 
render  a  written  statement  to  Mr.  Lang  or  any  of 
tliese  people  regarding  the  exact  status  of  that  ixv- 
count,  except  Mr.  Lang  had  access  to  Exhibit  5  at 
all  times,  as  I  have  testified.  He  may  have  taken 
abstracts  of  this  off. 

I  did  not  attempt  to  allocate  my  income  taxes 
back  under  Section  107.  Mine  was  an  entirely  dif- 
ferent situation.  T  have  some  rather  extensive 
business  interests  outside  and  it  made  no  difference 
in  my  tax  situation.  It  couldn't  have  made  much 
difference,  or  it  would  have  been  allocated  over  the 
years.  [93] 

Redirect    Examination 

The  judgment  in  the  Kern  County  case  was 
against  tlie  Anglo  Bank  and  Herbert  Fleishhacker. 
It  was  fully  satisfied  January  19.  1940. 

Thereupon  tlie  further  trial  of  the  case  was  ad- 
journed until  A])ril  28,  1944  at  K)  <»'cl()ck  n.  m. 

At  that  latter  time  the  redirect  examination  of 
^Ir.  Morton  was  resumed  as  follows: 
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After  the  Kern  County  case  was  finally  settled 
and  we  had  received  the  fee  to  which  I  testified  yes- 
terday, we  paid  to  one  of  the  men  in  our  office, 
one  of  the  men  employed  by  us,  the  sum  of  $5,000. 
That  was  Leon  Brown.  Mr.  Lang  and  I,  jointly,  he 
out  of  his  own  affairs,  or  his  family's  a:ffairs,  and 
ourselves,  together,  paid  Mr.  Ben  Dudley  $3,000. 
We  wrote  the  check  and  Mr.  Lang  reimbursed  us 
for  half  of  it.  The  effect  was  that  our  firm  paid 
$1,500  to  Mr.  Dudley.  These  two  payments  were 
made  after  the  matter  was  completed. 

Recross  Examination 
With  reference  to  a  payment  to  Mr.  Dudley,  we 
wrote  the  check  for  $3,000,  and  I  remember  cashing 
it  for  Mr.  Dudley,  because  when  I  told  him  we  were 
going  to  let  him  have  it  he  asked  if  he  could  have  it 
in  cash.  Then  Mr.  Lang  reimbursed  us  for  half  of 
the  $3,000.  Mr.  Brown  was  not  a  [94]  member  of 
the  firm.  Mr.  Brown,  like  a  number  of  other  law- 
yers we  had  employed  with  us,  was  employed  on  a 
basis — we  paid  him  a  salary,  so  much  a  month, 
and  it  has  been  our  practice  over  the  years  when  one 
of  the  employees  in  the  office  worked  on  a  particu- 
lar case,  when  that  case  it  over,  we  give  him  a  check. 
You  might  call  it  a  bonus,  or  what  have  you.  In  this 
case,  after  it  was  over  Mr.  Hanna  and  I  discussed 
the  matter  and  decided  to  give  Mr.  Brown  $5,000. 
Mr.  Brown  worked  on  the  Kern  County  case.  He 
attended  the  trials  of  the  Kern  County  case  and 
assisted  me  on  that  case.  He  may  have  worked  in- 
cidentally in  our  office  in  connection  with  other  mat- 
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ters  for  or  on  behalf  of  the  Lazai'd  interests,  hut  not 

particularly. 

In  response  to  a  (juestion  as  to  whetlier  the  wit- 
ness recalls  as  to  whether  Mr.  Brown  had  anything 
to  do  with  any  income  tax  matters  of  Francois  Lang 
and  others  of  the  Lang  interests  in  conection  with 
a  question  of  deductions  for  legal  expenses,  the  wit- 
ness stated  there  has  been  some  tax  litigation  aris- 
ing out  of  that  recovery  going  on  ever  since  the 
recovery.  I  had  only  known  of  it  sort  of  remotely. 
I  think  Mr.  Brown  was  in  it  from  the  beginning, 
and  while  he  is  no  longer  with  our  tirm,  I  think 
that  litigation  was  finally  disposed  of  here,  if  I  am 
not  wrong,  sometime  within  the  past  several  months. 
It  would  be  my  recollection  that  it  was  concluded 
within  recent  months.  I  couldn't  tell  you  definitely. 
I  could  not  recall  by  [95]  citation  whether  that  is 
the  case  of  Francois  Lang,  45  BTA-256.  Show  me 
the  book  and  I  am  sure  I  will  be  able  to  see  if  thei-e 
is  anything  in  there  I  can  identify. 

Whereupon  the  witness  was  shown  the  volumo 
and  then  testified:  I  am  sure  it  is  the  same  Mr. 
Brown  w^e  w^ere  talking  about,  and  this  is  undoubt- 
edly that  proceeding  before  the  Tax  Court,  which 
was  then  knowni  as  the  Board  of  Tax  Ap])eals.  1 
suppose  you  could  say  tlie  firm  of  Hanna  and  Mor- 
ton to  some  extent  was  in  that  case.  .Mr.  IJrown 
handled  the  matter.  T  think  it  went  to  the  (Mrcnit 
Court  of  Appeals  after  that. 

Whereupon  counsel  for  Oommisioner  ])reseTited 
to  the  witness  a  document  purporting  to  be  a  mimeo- 
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graphed  cop}^  of  a  certain  stipulation  of  facts,  which 
was  marked  Exhibit  F  for  Identification.    The  wit- 
ness proceeded  to  testify  as  follows : 

I  would  imagine  that  either  Mr.  Hanna  or  my- 
self may  have  been  counsel  in  this  case  sometime. 
I  noted  in  the  beginning  of  this  case  it  only  refers 
to  Mr.  Brown.  Exhibit  F  for  identification  contains 
my  name  and  also  Mr.  Hanna 's  name  and  Mr. 
Brown's  is  the  third  name.  There  are  three  type- 
written names,  Hamia,  Morton  and  Brown;  and 
the  typewritten  signatures  by  Leon  B.  Brown,  and 
that  is  Mr.  Brown's  signature.  Mr.  Brown  signed 
it  in  connection  with  that  case.  It  is  also  signed  by 
counsel  for  the  Respondent  in  that  case.  The  item 
of  $30,000  at  the  bottom  [96]  of  page  11  must  have 
been  the  $30,000  which  has  been  referred  to  in  the 
subject  Hanna  case. 

The  Respondent's  Exhibit  F  for  Identification 
was  received  in  evidence  as  Respondent's  Exhibit  F. 
In  so  far  as  material  here  it  may  be  described  as 
follows : 

It  is  a  stipulation  entitled,  ''In  the  United  States 
Board  of  Tax  Appeals"  and  bearing  the  title  of 
nineteen  proceedings  before  the  said  Board  of  Tax 
Appeals,  Docket  No.  102740  to  102758,  inclusive, 
the  first  of  which  is  Francois  Lang,  Petitioner,  v. 
Commissioner  of  Internal  Revenue.  It  stipulates 
certain  facts  with  respect  to  the  Kern  County  liti- 
gation and  the  realization  therefrom  as  effecting 
the  income  tax  liability  of  the  petitioners  in  these 
various  proceedings.    After  referring  to  the  recov- 
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ery  of  judiiinoiit  in  the   Kern   Countx-  cnsc   it  i)]'(t- 

ceeds  with  tlie  followini;-  lan^uane : 

"6.  On  January  If),  1940,  tbo  full  amount  of  said 
judgment,  together  with  interest  thereon  in  the 
sum  of  $92,644.93,  or  a  total  of  $743,925.60,  exclu- 
sive of  taxable  costs,  was  received  by  the  above- 
named  petitioners  from  counsel  for  the  Bank  and 
Fleishhacker  in  satisfaction  of  said  judgment. 

7.  The  attorneys  for  the  above-named  petition- 
ers in  said  proceedings  were  entitled,  undei'  a  con- 
tingent fee  contract,  to  15%  of  any  recovery  ol)- 
tained  by  theme  in  said  proceedings.  On  January 
[97]  19,  1940,  the  above-named  petitioners  paid  to 
said  attorneys,  for  their  services  in  said  proceed- 
ings, the  sum  of  $111,588.84,  *  *  * 

8.  Between  April  1,  1931  and  January  1,  19:59, 
the  above-named  petitioners  expended  various  sums 
totalling  $150,000,  which  expenditures  were  in  adili- 
tion  to  sums  for  which  recovery  was  had  as  taxable 
costs  in  the  proceedings  referred  to.  *  *  *  Said 
amounts  were  expended  as  follows:  *  *  * 

$30,000  Paid  to  Hanna  and  Moi-ton,  attorneys  for 
the  above-named  petitioners  in  the  said  proceedings, 
as  retainer  fees ;  $2,500  of  which  was  ])aid  Septem- 
ber 2,  1932,  and  $27,500  on  October  12,  1932; 

*  *  * 

Dated  this  20th  day  of  February,  1941. 
BYRON  C.   HANNA 
HAROLD  0.  MORTON 
LEON  B.  BROWN 
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By   LEON  B.  BROWN 

Counsel  for  Petitioners 
J.  P.  WENCHEL, 

Chief  Counsel,  Bureau  of  In- 
ternal ReA-enue, 
Counsel  for  Respondent 

Of  Counsel:  [98]  ? 

ALVA  C.  BAIRD, 

Division  Counsel; 
FRANK  T.  HORNER, 
HARRY  R.  HORROW, 
Special  Attorneys, 
Bureau  of  Liternal  Revenue. " 

The  witness  proceeded  to  testify  as  follows: 
The  $30,000  item  mentioned  in  that  stipulation 
must  be  the  same  dollars  and  cents  that  is  involved 
in  the  subject  case.  Of  course  it  is  an  erroneous 
statement,  as  you  know  from  my  testimony  yester- 
day. I  might  say  I  have  never  seen  this  document 
before  or  the  original  of  it  before.  I  had  nothing 
to  do  with  its  prepaartion.  I  did  not  know  whether 
or  not  the  Lazard  interests  treated  the  $30,000  as 
legal  fees  or  retainer.  I  never  prepared  any  of  their 
returns  or  never  saw  any  of  them.  a 

It  was  stipulated  that  the  reported  decision,  Fran- 
cois Lang,  45  BTA-256  may  be  considered  as  a 
part  of  the  record  in  the  present  case  for  refer- 
ence purposes,  with  the  reservation  that  such  stipu- 
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lation    should   not    l)e    considered    as   a    stipulation 

of  any  of  the  facts  in  that  proceeding. 

As  to  whether  there  was  any  connection  between 
the  Ores^on  litigation  and  the  Kern  County  litiga- 
tion, I  suppose  it  would  depend  ui)on  what  you 
mean  by  "connection."  As  I  told  you  yesterday, 
the  facts  regarding  that  Portland  [99]  case — we  will 
call  it  that  for  convenience — the  first  facts  were  dis- 
covered during  the  work  on  the  Kern  County  case. 
The  Oregon  litigation  was  the  Blum  case.  My  best 
recollection  would  be  that  it  was  tiled  in  1934.  When 
those  facts  came  to  my  attention,  I  associated  San 
Francisco  counsel  with  me.  That  was,  as  I  explained 
yesterday,  a  stockholders'  derivative  proceedings 
where  on  behalf  of  certain  stockholders  we  made  de- 
mands on  the  bank  to  sue  Fleishhacker,  and  when 
the  Board  of  Directors  ignored  that  demand,  then 
we  brought  suit.  That  suit  was  brought  in  the  Fed- 
eral Court  in  San  Francisco.  It  was  tried  in  San 
Francisco  in  the  sununer  of  1937. 

In  October  of  1941,  a  check  for  forty  some  thou- 
sand dollars  was  received  from  the  Anglo  Bank  pur- 
chasing all  the  interest  that  Courtney  Moore  and 
ourselves  had,  and  the  fees  which  had  theretoforee 
been  allowed  to  us  by  the  Con  it.  1  don't  have  tin- 
exact  figure  in  fr(»nt  of  me,  l)ut  a})proximately  ^1^20,- 
000  of  that  was  received  by  Mr.  Moore,  and  some- 
thing over  $20,000  by  ourselves.  I  could  get  you 
the  exact  figure. 

In  the  Market  Street  case,  when  we  i-eceived  a 
check  on  that,  which  was  in  the  early  ])art  of  1938, 
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we  received  a  third  of  the  amount.  The  $8,250  prin- 
cipal sum  with  comi^ound  interest,  amounted  to  ap- 
proximately $19,000  when  the  check  was  written. 
Our  firm  received  slight!  ,y  more  than  $6,000  in  that 
case  as  a  legal  fee;  one-third  in  [100]  in  that  par- 
ticular matter. 

Referring  to  ledger  card  852,  being  Petitioner's 
Exhibit  6,  I  observe  entries  in  the  center  of  the  page 
referring  to  Morton's  trip  to  Portland  and  so  forth. 
That  referred  to  the  Blum  case.  There  were  some 
items  of  expense  in  connection  with  the  Blum  case 
paid  out  of  these  funds  with  Mr.  Lang's  consent, 
with  the  understanding  that  those  funds  were  reim- 
bursable to  this  particular  trust  fund  when  and  as 
that  might  become  necessary.  There  are  a  number 
of  items  here  that  if  I  looked  at,  I  could  probably 
identify  as  Blum  matters.  The  items  were  reim- 
bursable by  Hanna  and  Morton.  In  bringing  this 
stockholders'  derivative  suit  we  knew  that  if  we 
were  correct  and  were  successful  our  expenses  and 
fees  would  be  allowed  by  the  Court  out  of  the  funds 
recovered.  As  in  all  litigation,  expenses  were  in- 
curred as  we  went  along.  I  took  the  matter  up  spe- 
cifically with  Mr.  Lang  and  secured  his  consent  to 
use  some  of  these  trust  funds  for  that  purpose,  with 
the  understanding  that  we  would  restore  them  here 
when  and  as  it  became  necessary  to  do  so  to  com- 
plete the  Kern  County  case.  We  also  regarded  these 
as  borrowings  from  this  trust  account,  with  the  con- 
sent of  the  client.  Mr.  Lang  did  not  give  us  any  new 
money  to  cover  Oregon  expenses.     When  that  suit 
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was  started  and  I  knew  there  weve  j^'oin^-  to  he  ex- 
penses I  took  the  matter  up  witli  Mr.  Lan^  tliat 
there  wonkl  he  expenses.  We  discussed  tlie  matter 
and  [101]  I  asked  ijermision  to  use  funds  from  this 
trust,  from  the  $27,500,  for  that  case,  with  the  un- 
derstanding- they  would  he  returnable  to  make  uj) 
this  fund  as  it  became  necessary  to  do  so.  Our  hrm 
and  the  parties  did  not  consider  that  that  was  cov- 
ered by  the  two  written  agreements.  Exhibits  10 
and  11.  The  written  agreements  only  covered  the 
lawsuits  they  referred  to.  There  were  no  other  sej)- 
arate  or  similar  agi'eements  relating  to  this  other 
litigation.  As  far  as  fees  were  concerned  in  the  Blum 
case,  that  was  a  matter  in  which  we  could  only  get 
a  fee  such  as  the  Court  might  award  us  if  we  were 
successful  in  that  litigation.  In  other  words,  there 
was  no  fee  agreed  to  be  paid  by  the  nominal  clients, 
the  plaintiff  stockholders  who  were  named  as  plain- 
tiffs in  the  suit. 

Referring  to  Petitioner's  Exhibits  7,  items  re- 
ferring to  the  Blum  case  are  rather  easily  i)icked 
out.  You  will  notice  Portland  mentioned.  You  will 
see  from  the  Marshal  at  Portland,  which  would  be 
a  refund  in  connection  with  some  service  fee,  T 
would  assume,  or  something  of  that  kind.  They 
probably  took  a  deposition  up  there.  You  probably 
would  find  in  some  places  some  travcliiig  exi)enses, 
possibly  mine,  because  T  remember  going  to  T^u-t- 
land  on  a  couple  of  occasions  in  conne^^ion  with 
this  matter. 
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With  reference  to  the  item,  on  October  31,  [102] 
''Trans,  from  Trust-fee,  $1,000.00,"  with  a  "P" 
after  it,  the  "P"  doesn't  mean  anything.  That  is 
the  $1,000.00  I  testified  to  yesterday  we  withdrew  at 
the  time.  That  does  not  relate  to  the  Portland  mat- 
ter. That  would  be  Kern  County.  We  had  no  fees 
or  anything  you  could  call  fees  on  the  Portland 
matter  until  finally  we  disposed  of  our  interests 
and  fees  which  had  been  awarded,  by  the  sale  thei'e- 
of  to  the  Anglo  Bank,  as  I  have  testified  to.  Many 
of  the  expenses  came  out  of  this  Lazard  trust  ac- 
count. The  reference  to  a  case  of  Dido  versus  House 
in  Kern  County,  appearing  on  Exhibit  7,  is  part  of 
our  Kern  County  litigation.  It  is  a  long  story.  It 
has  to  do  with  establishing  some  title.  We  took  a 
deposition  up  there. 

Referring  to  Exhibit  8,  the  first  item  is  the  Lazard 
matter.  You  will  observe  here  that  it  is  the  $27,500 
which  is  the  credit  here.  Then  crowded  in  under 
that  is  the  $2,000  which  we  withdrew  from  the  trust 
account  at  that  time  with  Lang's  consent.  As  I 
said  yesterday,  I  don't  know  why  the  word  "Sal- 
ary" was  put  there.  The  items  are  rather  crowded 
together. 


Whereupon, 

BYRON  C.  HANNA 

was  called  as  a  witness  by  and  on  behalf  of  the  Pe- 
tetioner;  and  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows:  [103] 
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Direct  Examination 

I  am  the  law  partner  of  Mr.  Morton  wlio  jnst  tes- 
tified. Mrs.  Hanna  and  1  were  married  July  16, 
1916  and  have  been  ever  since.  1  have  lesided  in 
California,  in  Los  Anc>eles.  for  over  fifty  years. 

I  handled  the  satisfaction  of  judgment  that  was 
obtained  by  the  Lazards  aa,ainst  the  the  Anglo  Bank 
and  Fleishhacker  in  1940.  On  January  19,  1940, 
the  satisfaction  was  made  in  open  court.  The  Anglo 
Bank  paid  the  judgment,  and  at  that  time  paid 
$746,354.95,  for  which  I  received  a  check  in  open 
court  and  satisfied  the  judgment  in  open  court. 
The  firm  of  Hanna  and  Morton  received  $114,01(S.19 
out  of  that  amount.  That  was  on  the  15%  contin- 
gent fee  and  reimbursement  of  some  costs  whicli 
we  had  expended  from  this  trust  fund  and  whi(Oi 
were  taxable  as  costs  and  i-ecovered  in  the  judg- 
ment. The  amount  of  the  costs  was  $2,429.35  and 
the  15 7o  contingent  fee  amounted  to  $111,588.84, 
making  a  total  which  we  received  on  tliat  date  of 
$114,018.19.  That  was  on  January  19,  1940,  and  that 
is  when  our  services  were  concluded. 

The  firm  of  Hanna  and  Morton  kept  daily  finan- 
cial records,  showing  receipts  and  disbursements. 
Whenever  money  was  received  for  sj)ecific  purposes, 
it  was  designated  as  a  "Trust".  We  maintained  a 
system  under  which  we  had  each  day  a  daily  state- 
ment of  cash  received  showing  whether  it  was  for 
trust  account  or  for  our  own  account.  The  daily 
[104]  statement  contained  iho  expenditures  for  the 


98  Daisy  May  Hanna  vs. 

(Testimony  of  Byron  C.  Hanna.) 
day,  showing-  whether  it  was  from  our  own  account 
or  from  trust  account;  showed  the  balance  of  trust 
obligations,  the  balance  in  the  bank  and  the  net 
amount  which  belonged  to  the  firm  of  Hanna  and 
Morton.  During  the  period  from  1932  to  1940  the 
amount  kept  in  our  various  bank  accounts  equalled 
or  exceeded  the  amounts  charged  up  in  the  trust 
accounts. 

Cross  Examination 

The  original  firm  name  was  Fredericks,  Hanna 
and  Morton.  That  was  J.  D.  Fredericks,  Sr.  Sub- 
sequently he  retired — it  was  long  before  this — and 
his  son,  J.  D.  Fredericks,  Jr.,  became  a  member 
of  the  firm  with  Mr.  Morton  and  myself,  and  we 
carried  on  the  old  name  of  Fredericks,  Hanna  and 
Morton  until  June,  1932,  when  Mr.  Fredericks,  Jr. 
retired  from  that  firm;  and  at  all  times  subsequent 
to  that  the  firm  has  been  Hanna  and  Morton.  I  am 
the  oldest  member  of  the  firm. 

I  am  familiar,  in  a  general  way,  with  the  liazard 
litigation.  I  did  not  personally  handle  the  matter. 
In  our  office  our  work  is  principally  trial  work. 
Mr.  Morton  handles  cases  that  come  to  him,  and  T 
handle  cases  that  come  to  me.  T  think  the  only  a]>- 
pearances  T  made  in  connection  with  the  cases  that 
Mr.  Morton  testified  about  was  when  I  went  up  and 
satisfied  the  judgment  and  collected  [105]  the 
money.  That  is  in  the  Federal  Court  in  the  Kern 
County  case.  I  did  not  appear  in  court  at  any  time 
in  connection  witl^  any  other  cases,  but  perhaps  at 
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times  we  would  confer  in  the  office  or  consult  about 
questions  of  law  or  policy  to  be  i)ursue(l,  but  these 
were  very  infrequent  occasions.  I  do  not  have  a  def- 
inite recollection  of  any  particular  occasion  when 
there  was  such  a  conference  in  connection  with  the 
Ulum  case,  but  my  best  recollection  is  there  may 
have  been  occasions  when  we  did.  I  knew  that 
Mr.  Morton  w^as  actively  engaged  in  the  Blmn 
case  at  Portland.  Mr.  Morton  and  I  were  equal 
l^artners.  We  were  interested  in  the  work  that 
the  other  partner  was  doing,  and  naturally  we 
would  discuss  that  progress.  I  knew  that  the 
Blum  case  was  part  of  the  firm's  business.  I 
knew  about  the  Market  Street  litigation  in  San 
Francisco  when  it  was  going  on.  T  had  a  general 
knowledge  of  it.  So  far  as  I  recall,  the  dates  and 
figures  that  Mr.  Morton  testified  to  ai-e  substan- 
tially accurate,  but  I  have  no  recollection  of  those 
dates  or  figures.  I  have  no  recollection  of  any  dif- 
ferent dates  or  figures.  So  far  as  my  recollection 
goes,  the  dates  and  amounts  wdiich  Mr.  Mort(m  tes- 
tified to  with  respect  to  the  Blum  case  at  Portland, 
are  substantially  correct.  I  do  not  recall  anything 
differently  about  those  dates  or  amounts. 

Our  firm  records  were  kept  <ni  the  accounting 
basis  of  cash  receipts  and  disbursements,  with  some 
modifications,  [106]  I  believe.  I  am  not  an  ex})ert 
accountant,  but  I  think  there  were  some  modifica- 
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tions,  when,  for  instance,  I  think  we  deducted  de- 
preciation on  our  library  and  office  equipment  and 
so  on.  And  there  have  been  some  minor  items  of  that 
kind  that  were  not  on  a  strict  cash  and  disburse- 
ment basis. 

With  respect  to  receipts  or  retainers  during  the 
years  1932  to  1940,  we  did  not  accrue  any  proposed 
fees  in  advance  of  actual  receipts.  When  we  would 
receive  money  to  pay  expenses,  we  would  set  it  up 
in  our  trust  fund. 

The  Lazard  trust  record  which  is  in  evidence,  as 
shown  by  Exhibits  5  through  9,  originally  referred 
only  to  the  Kern  County  matter.  Our  bookkeeping 
system  was  quite  informal,  and  Mr.  Morton  and  I 
were  both  very  busy  and  didn't  have  much  oppor- 
tunity to  supervise  it  on  occasions,  and  it  happened 
that  when  we  started  with  one  employment  and  an- 
other employment  would  arise,  the  whole  thing 
would  be  carried  along  in  one  account  until  some 
occasion  arose  for  segregating  it. 

The  card  immbers  on  Exhibits  6,  7,  8  and  9  have 
no  significance.  The  ledger  sheets  had  a  printed 
number,  consecutive  number  on  them,  but  we  did  not 
keep  track  of  those  printed  numbers.  We  just  used 
the  sheets  when  occasion  arose.  As  to  matters  under 
the  Lazard  Trust  captions,  those  were  not  all  lim- 
ited to  any  particular  case,  as  far  [107]  as  expenses 
and  charges  were  concerned.  Mr.  Morton,  I  think 
as  explained,  and  I  can  only  add  the  same  informa- 
tion, that  there  were  items  of  expenses  in  this  Laz- 
ard Matter  trust  account.  Exhibits  6  and  7,  which 
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related  to  the  Portland  case  and  1  think  may  lie  one 

or  two  that  related  to  tlie  Market  Street  case. 

Originally  there  was  no  maintenance  of  se])arate 
sets  of  records  in  onr  office  for  the  various  suits 
that  our  tirm  filed  for  and  on  hehalf  of  the  hazard 
interests.  It  was  all  run  through  one  account.  Thei-e 
was  a  maintenance  of  th(^  trust  funds,  of  course,  at 
all  times.  Then  later  it  was  segregated  into  different 
accounts  relating  to  different  employments.  We 
had  a  record  of  the  trust  money  that  came  in,  and 
we  had  a  record  of  the  trust  money  that  was  ex- 
pended on  the  Kern  County  case  and  we  had  a  rec- 
ord of  the  trust  money  that  was  borrowed  to  be 
used  on  the  Market  Street  case  and  the  Portland 
case.  Not  a  segTegated  record.  The  trust  funds  were 
segregated.  I  will  show  you  a  record  that  is  avail- 
able in  the  court  room,  showing  that  the  money  was 
actually  set  aside  as  money.  We  have  produced 
here  Exhibit  4,  which  shows  on  the  financial  state- 
ment of  October  15th  that  the  entire  $27,500  was 
placed  in  trust.  The  money  was  all  carried  in  the 
general  bank  accounts,  which  has  been  our  policy 
and  practice  for  many  years.  But  we  carried  <»n 
our  own  records  a  designation  of  the  trust  funds. 
[108]  It  was  to  reflect  the  fact  on  our  own  records 
that  these  were  not  our  moneys. 

I  had  nothing  to  do  with  the  drafting  of  the  agree- 
ments, Exhibits  10  and  11,  but  Mr.  Morton  and  1 
discussed  various  terms  under  which  we  might  un- 
dertake this  emplo^TTient.  I  think  that  the  agree- 
ments do  not  correctly  show  the  consideration  that 
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was  received.  As  to  the  $2,500,  there  was  never 
any  discussion  about  that.  That  was  a  fee  for  work 
that  was  done  prior  to — I  think  that  work  was  ter- 
minated about  the  31st  of  August,  1932,  and  at  the 
conchision  of  that  work  there  was  no  continuing 
relationship  between  the  clients  and  ourselves.  We 
were  dealing  with  some  clients  who  were  across  the 
seas  and  beyond  the  reach  of  the  country  through 
agents  who  had  a  power  of  attorney  to  represent 
them.  Exhibit  11  was  signed,  as  it  shows  on  its 
face.  Exhibit  11  does  not  correctly  express  the  con- 
sideration. 

With  reference  to  the  Francois  Lang  and  related 
taxpayers'  income  tax  cases,  I  think  the  only  extent 
to  which  I  participated  in  that  litigation  was  that 
I  was  present  in  the  Circuit  Court  of  Appeals  when 
it  was  argued.  I  believe  that  this  is  the  case  that 
went  to  the  Circuit  Court  of  Appeals  and  I  dis- 
cussed with  Mr.  Leon  Brown,  who  argued  this,  some 
of  the  legal  questions  involved  prior  to  the  argu- 
ment, and  counseled  with  him  about  the  presentation 
of  the  case.  [109] 

Mr.  Brown  did  not  discuss  the  handling  of  the 
case  with  me  with  respect  to  a  submission  on  a 
stipulation  of  facts  while  it  was  going  on  in  the 
United  States  Board  of  Tax  Appeals,  except  in  a 
general  way.  We  knew  we  had  a  case  involving 
the  questions  of  the  income  tax  of  these  people,  but 
Mr.  Brown  was  handling  it. 

I  am  sure  that  when  I  prepared  my  income  tax 
report  for  1940,  I  did  not  check  at  all  with  the  Lang 
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ease  and  the  sti])iilate(]  facts  there,  whieh  were  filed 
on  February  20,  1941.  1  am  sure  at  that  time  that 
I  was  not  cognizant  of  that  sti])ulation,  and  I  would 
like  to  add  this  further  explanation:  ^Phat  this  iterri 
of  $30,000  that  has  been  referred  to  was  merely 
treated  by  the  clients  as  a  deduction  incident  to 
the  litigation.  Mr.  Brown  did  not  ever  bring  tha^^ 
to  my  attention.  Mr.  Lyons  did  not  discuss  it  with 
me.  Whether  it  had  been  for  costs  or  trust  or  what 
it  had  been  for  was  immaterial  in  1941.  The  clients 
were  out  in  1941  the  $30,000.  There  was  no  ma- 
teriality at  that  time  as  to  the  circumstances  or 
conditions  under  which  they  expended  the  money. 
They  had  actually  expended  it  in  connection  with 
the  work  that  was  done,  first  preliminarily  and  later 
in  connection  with  the  litigation. 

Referring  to  my  testimony  that  at  the  conclusion 
of  the  Kern  County  litigation  we  received  out  of  it 
the  sum  of  $114,018.19,  and  Mr.  Morton's  testimony 
to  a  figure  [110]  of  $121,700,  I  didn't  testify  to  the 
same  question  that  was  asked  Mr.  Morton.  I  said 
that  we  received  $114,018.19  out  of  the  recovery  on 
January  19,  1940.  We  also  had  in  the  trust  account 
at  that  time  $7,769.55,  which  was  released  to  us,  and 
that  makes  a  total  of  $121,787.74  received  in  1940. 
The  amount  that  we  received  out  of  the  judgment 
in  cash  on  January  19,  1940,  was  $114,018.19,  and 
w^e  were  then  holding  under  the  obligation  of  a  trust 
$7,769.55.  We  were  released  from  that  obligation, 
and  that  gave  us  a  total  recovei-y  in  1940  of  $121,- 
787.74. 

There  was  something  relating  to  the  obligation 
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which  I  say  we  had,  except  Exhibits  10  and  11  in 
evidence.  Mr.  Morton  has  testified  to  it.  It  was 
my  understanding-  that  $27,500  was  given  to  us  to 
use  for  costs  in  that  litigation  upon  the  condition 
if  there  was  any  of  it  left  it  would  belong  to  our 
firm.  I  think  at  the  end  of  the  year  closing  entries 
were  made  relating  to  the  release  of  that  $7,769.55 
and  the  amount  was  closed  out  into  our  general 
funds.  That  is  my  understanding.  Mr.  Lyons  is 
our  accountant  and  looks  after  those  matters. 

The  $7,769.55  was  reported  in  the  year  1940  for 
federal  income  tax  purposes.  This  is  the  Income 
Tax  Return  of  Hanna  and  Morton  for  1940.  There 
is  a  memorandum  attached  which  reads:  ''The  in- 
come reported  here  includes  a  fee  in  the  amount  of 
$115,287.74."  That  refers  to  the  Kern  County  liti- 
gation fee,  but  the  return  also  includes,  as  I  [111] 
understand  it,  the  sum  of  $7,769.55.  I  think  it  is 
included  in  Item  No.  1,  Gross  Receipts  from  Busi- 
ness or  Profession.     It  is  not  separately  shown. 

Thereupon,  the  Income  Tax  Return  of  Hanna 
and  Morton  for  the  year  1940  was  received  in  evi- 
dence as  Respondent's  Exhibit  G.  This  exhibit, 
in  so  far  as  material,  is  as  follows: 

''GROSS  INCOME 
1.    Gross  receipts  from  business  or 

profession   $209,087.73 

5.    Interest   on   bank   deposits,    notes, 

corporation  bonds,  etc 52.50 

9.    Royalties 973.07 

13.    Total  Income  in  Items  3  to  12 $210,113.30 
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DEDUCTIONS 

14.  S5alarie.s  and  wap:es  29,925.30 

l").  Kent  7,565.00 

16.  Repairs    220.83 

17.  Interest  on  indebtedness  60.68 

18.  Taxes  1,286.22 

21.  Depreciation  882.06 

23.  Other  deductions  authorized  by  law       6,917.00 

24.  Total  Deductions  in  Items  14  to  23  46,857.09 

25.  Ordinary  Net  Income  $163,256.21" 

"Memorandum.  The  income  reported  herein  includes  a  [112] 
fee  in  the  amount  of  $115,287.74  orig:inating  as  the  result  of  em- 
plo\Tnent  contract  made  in  1932,  as  to  which  one  of  the  part- 
ners is  returing  under  the  provisions  of  Section  107." 

There  was  no  fnrlher  checking  with  Mr.  T^aug 
or  any  conversation  with  him  regarding  the  treat- 
ment of  that  last  figure  of  seven  thousand  odd 
dollars,  to  my  knowledge.  There  was  no  occasion 
for  such  under  our  arrangement.  Under  our 
arrangement  it  belonged  to  us.    We  took  it  over. 

It  isn't  correct  that  after  the  agreements,  Peti- 
tioner's Exhibits  10  and  11,  were  signed,  that  the 
members  of  our  firm  could  handle  the  $30,000  and 
particularly  the  $27,500  in  any  way  we  wished  as 
far  as  the  actual  handling  of  the  cash  was  concerned 
any  more  so  than  any  other  trustee.  I  assume  that 
any  trustee  holding  trust  funds  can  select  the  bank 
Avhere  they  are  to  be  deposited  or  ])ossibly  the  ])er- 
missible  investments  under  the  law  in  which  they 
may  ]ye  invested.  I  did  not  7)articipate  in  any  of 
the  discussions  Mr.  Morton  testified  about  that  were 
had  with  Mr.  Lang.     I  did  not  peisonally  know  of 
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any  arrangements  with  Mr.  Lang  to  hold  any  funds 
in  trust  for  the  purposes  that  were  testified  about 
only  as  I  knew  through  discussions  Mr.  Morton  and 
I  had,  and  I  know  that  definitely  our  discussion 
was  that  this  money  was  trust  money.  [113] 

The  only  discussions  I  know  of  were  those  that 
have  been  testified  to.  I  do  know  that  this  money 
was  paid  to  us  to  be  utilized  for  the  payment  of 
costs  in  this  case,  and  the  balance,  if  any,  to  be  our 
property  at  the  time  that  the  work  was  completed. 
I  know  it  was  treated  as  trust  funds  and  regarded 
as  trust  funds  at  all  times. 

With  reference  to  any  other  basis  of  advancing 
moneys  by  the  Lazard  interests  in  connection  with 
the  signing  of  the  agreements,  Exhibits  10  and  11, 
I  know  Mr.  Morton  and  I  discussed  two  proposals 
that  I  recollect.  One  of  the  proposals  was  that  we 
would  undertake  the  litigation  on  a  50-50  basis  and 
we  would  advance  the  costs.  Then  we  discussed 
the  proposal  which  was  finally  accepted.  We  esti- 
mated as  nearly  as  we  could  what  the  probable  cost 
would  be.  We  concluded  if  the  clients  advanced  the 
costs,  which  we  estimated  to  be  $27,500,  that  we 
would  take  the  case  on  a  smaller  contingent  fee 
basis.  We  were  particular  to  see  that  the  amount 
was  as  near  as  we  could  estimate  it  adequate  to 
cover  the  cost  of  expenditures  that  might  be  in- 
curred. But  we  did  not  limit  our  obligation  to  that 
amount. 

None  of  these  estimates  were  reduced  to  writing 
as  far  as  anticipated  costs  were  concerned.     They 
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were  ver])al.    These  agreements  were  not  after  Octo- 
ber,   1932.     The    first    agreement    tliat    bears    Mr. 
Lang's  initials,  tliat  was  initialled  at  the  time  we 
received  the  $27,500.  [114] 

There  were  $2,500  i-eceived  Angnst  19,  1932,  Coi- 
work  will  eh  was  done  and  completed  about  the  end 
of  August,  1932.  Exhibit  10  was  the  one  that  was 
initialled  by  Mr.  Lang  and  delivered  to  us  at  the 
time  \\Q  received  the  $27,500.  The  heading  imme- 
diately preceding  the  item  of  $30,000  relates  not 
to  a  single  i^aragraph  but  to  a  section  of  the  agree- 
ment wdiich  consists  of  three  paragraphs.  Fees  and 
Costs.  At  that  time  it  was  contemplated  that  this 
agreement  would  be  sent  to  France  for  execution 
by  the  various  parties.  Mr.  Lang  said  rather  than 
have  two  documents  go  forward  to  show  his  account- 
ing for  the  $2,500  and  the  $27,500,  he  would  like 
to  have  this  document  recite  $30,000. 

Redirect  Examination 
Referring  to  Exhibit  2,  which  is  a  receipt  reading, 
"Received  Lazard  Matter  the  sum  of  $27,500.00  on 
account,  trust  account.'',  there  is  one  thing  that  we 
are  very  particular  about.  When  the  money  is  trust 
money,  it  is  always  identified  as  such.  We  had  a 
triplicate  receipt  book  that  each  member  of  the  firm 
had.  Mr.  Morton  didn't  use  his.  When  he  would 
get  in  money  he  would  simply  take  the  check  to  the 
bookkeeper  and  tell  her  to  write  the  receipt.  In  this 
instance  this  receipt  was  written  by  the  bookkee]:)eT'. 
He  told  her  evidentlv  that  this  $27,500  was  to  }w 
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placed  in  trust,  and  she  noted  that  on  the  receipt, 
which  is  the  carbon  copy  which  she  used  [115]  in 
making  her  cash  records.  The  original  goes  to  the 
client.  The  first  carbon  is  appended  to  the  deposit 
slip  where  the  money  is  deposited  in  the  bank.  E 
assume  Mr.  Lang  got  that  receipt  at  that  time. 

I  have  my  income  tax  returns  for  1932  to  1940, 
inclusive,  and  I  have  the  revenue  agent's  report' 
where  examinations  have  been  made.  These  files 
contain  the  income  tax  returns,  copies  of  the  income 
tax  returns  of  Mrs.  Hanna  and  myself,  and  reports 
of  revenue  agents'  examinations  for  the  years  1932 
to  1939,  inclusive. 


Whereupon 

EDGAR  P.  LYONS 

was  called  as  a  witness  by  and  on  behalf  of  the 
Petitioner;  and  having  been  first  duly  sworn,  was 
examined,  and  testified  as  follows: 

Direct  Examination 

I  am  a  certified  public  accountant  and  have  been 
such  since  1925,  and  am  practicing  here  in  Los 
Angeles. 

I  have  been  employed  by  the  firm  of  Hanna  and 
Morton  for  some  years  to  examine  their  books  of 
accounts  and  records,  and  in  the  preparation  of 
income  tax  returns,  and  also  in  some  cases  in  resist- 
ing the  claims  of  the  Federal  Government  for  addi- 
tional taxes. 
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Tliis  summary  you  have  given  to  me  was  pre- 
l)ared  by  me  from  the  T.azard  trust  eai'd  and  rehites 
to  the  entries  tliereoii  wliieh  have  to  do  with  tlie 
Kern  County  case.  This  was  prepared  froTU  tlie 
trust  card  part  of  which  is  in  evidence.  [116] 

Thereupon,  upon  request,  Counsel  for  Respondent 
was  permitted  to  cross-examine  the  witness  at  this 
point. 

Cross-Examination 

With  respect  to  this  summary,  these  are  costs 
for  the  Kern  County  litigation,  costs  incurred  year 
by  year  for  various  types  of  expenses,  traveling 
expenses  and  various  types.  The  Lazard  trust  card 
was  very  carefully  gone  over  by  Mr.  Leon  B.  Brown, 
w^ho  has  been  referred  to,  who  marked  on  the  card 
the  items  vrith  respect  to  the  Kern  County  case, 
as  well  as  the  items  of  expense  with  respect  to  the 
other  cases  which  have  been  commented  u])on.  This 
distribution,  then,  for  the  Kern  County  case,  is 
made  on  the  basis  of  Mr.  Brown's  identification 
of  items.  I  think  there  were  several  items  on  the 
same  record  regarding  the  Market  Street  case  in 
San  Francisco  in  a  couple  of  years.  There  were 
also  expense  items,  some  of  them  quite  numerous, 
with  respect  to  the  Bhmi  case  at  Portland.  They 
were  so  identified  on  the  card  by  Mr.  Brown.  T  did 
not  have  anything  to  do  with  the  keeping  of  these 
records  contemporaneously  during  these  years  1932 
on  down  through  1940.  I  just  made  this  summary 
later.  The  items  vmder  the  column,  "Firm  With- 
drawals" are  based  upon  sums  paid  to  Mr.  Hanna 
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and  Mr.  Morton  and  charged  to  the  account.  That 
was  the  payment  of  October  15th,  I  believe  it  was, 
1932,  of  $1,000  each.  The  rest  of  the  items  making 
up  the  total  of  $5,500  are  journal  transfers,  thereby 
reducing  the  balance  on  the  [117]  on  the  trust  card 
and  transferring  these  sums  into  the  income  account 
of  the  firm.  They  were  transferred  into  the  firm's 
income  account,  and  taken  up  in  income  in  the 
years  in  which  entry  was  made. 

Thereupon  the  summary  was  received  in  evidence 
as  Petitioner's  Exhibit  12.  That  exhibit  is  in  words 
and  figures  as  follows: 

'' STATEMENT  SHOWING  CASH  RECEIVED,  COSTS 
PAID,  FIRM  WITHDRAWALS  AND  BALANCE  AN- 
NUALLY 1932  TO  1940,  RELATING  TO  KERN 
COUNTY  CASE  IN  LAZARD  TRUST  ACCOL^NT 


Tear 

Receipts 

Cost  Paid 

Firm  Withdrawals 

Balance  End 

1932 

$27,500 

$        609.28 

$  3,500.00 

$23,390.72 

1933 

972.30 

1,000.00 

21,418.42 

1934 

4,559.67 

16,858.75 

1935 

276.18 

16,582.57 

1936 

186.23 

1,000.00 

15,396.34 

1937 

5,948.53 

9,447.81 

1938 

1,060.69 

8,387.12 

1939 

606.88 

7,780.24 

1940 

10.69 

7,769.55 

$27,500.00  $14,230.45  $  5,500.00" 

Direct  Examination  Resumed 
Mr.  Leon  Brown  made  these  designations,  I  think, 

in  1940. 

At  that  time  Mr.  Mackay  announced  that  all  of 

the  [118]  records  of  Hanna  and  Morton  are  present 
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in  tlie  court  room,  and  that  if  tliorc  is  any  dcsiiT 
on  the  i)art  of  Mr.  (^router  to  .uo  into  tho  ori.s2:inal 
recoi'ds,  they  are  here. 

Thereupon,  the  Income  Tax  Return  of  Byron  0. 
Hanna  for  tlie  year  1940  was  received  in  evidence  as 
Petitioner's  Exhibit  13.  That  Exliibit  13,  in  so  far 
as  material,  contains  the  following  data: 

"INCOME 

2.    Dividends— 1/2  to  Spouse $        262.50 

6.    Income  from  parnerships,  etc. 

Per  Schedule  11,992.12 

8.    Rents  and  Royalties  715.64 

11.  Other  income  1,748.85 

12.  Total  Income  in  Items  1  to  11 $  14,719.11 

DEDUCTIONS 

13.  Contributions  paid  $  417.50 

14.  Interest   622.16 

15.  Taxes  955.66 

18.  Other  deductions  authorized  by  law       1,104.99 

19.  Total  Deductions  in  Items  13  to  18  3,100.31 

20.  Net  Income  $  11,618.80 

[119] 
Application  of  Section  107 — Lazard  Pee 
The  relevant  facts  are  stated  as  follows: 

(1)  Negotiations  were  started  in  July  1932  with 
Etienne  Lang,  acting  for  clients.  On  August  14, 
1932  he  made  payment  of  $2,500. 

(2)  This  was  accepted  by  the  tirjn  and  paid  as 
a  fee  for  preliminary  investigation  of  the  case,  and 
on  the  same  day  divided  by  the  partners  as  a  fee 
earned.    Prior  to  verbal  contract  of  acceptance,  Mr. 
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Lang  continued  to  investigate  the  firm  but  was  not 
obligated  to  consummate  the  matter.     The  firm,  on 
the  other  hand,  used  the  interim  to  weigh  the  pos- 
sibilities of  successfully  conducting  the  case. 

(3)  On  October  15,  1932,  payment  of  $27,500.00 
was  made  by  the  clients  pursuant  to  the  terms  of 
employment  contract  which  was  not  fully  executed 
until  July  1933.  However,  on  that  date  the  terms 
set  forth  in  the  contract  were  verbally  agreed  upon. 

(4)  Contract  provisions  relative  to  fees  are 
stated  as  follows: 

"The  clients  will  pay  to  the  attorneys  the  sum  of 
$30,000  and  a  contingent  fee  based  on  the  amount 
of  all  sums  or  things  of  value  recovered  as  a  result 
of  such  suit  (or  suits)  of  15%  of  the  first  million 
dollars  recovered  and  10%  of  all  sums  in  excess 
of  one  million  dollars  payable  only  when  and  as 
received  by  [120]  the  clients  and  in  the  same  money 
or  things  of  value  as  received  by  the  clients.  Of 
said  $30,000  the  attorneys  have  heretofore  been  paid 
$2,500.00  and  the  balance  of  $27,500.00  will  be  paid 
forthwith  upon  the  execution  of  this  agreement. 

"The  said  attorneys  agree  that  in  consideration 
thereof  they  will  bear  and  pay  all  expenses  and  costs 
of  such  suit  (or  suits)  including  all  appeals  and 
hold  the  clients  harmless  by  reason  thereof." 

(5)  The  case  was  prepared,  litigated,  and  judg- 
ment obtained,  which  was  paid  in  the  year  1940, 
and  the  contingent  fee  collected.  During  tliis  in- 
terim all  costs,  which  were  paid  by  the  firm,  were 
charged  to  the  "trust  card"  or  account,  on  which 
had  been  credited  the  sums  received  from  the  client. 
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(6)     Summary  of  foes  and  exi)enses  are  shown 
as  follows : 

Aug.  14,  1932  Foe  $2,500.00 

Aug.  14,  1932  Taken  by  partners 2,500.00 


Oct.  15,  1932  Contract  Payment  $  27,500.00 

1932  to  1940  Costs,  expenses,  etc 14,230.45 


Balance  in  Trust $  13,269.55 

[121] 

Contingent  Fee,  Interest,  etc.    Received  in  1940 114,018.19 


$127,2ST.74 
Less:  Fee  Participations  to  other  lawyers 6,500.00 


Net  Fee $120,787.74 

Less:  Sums  taken  from  trust  account  to  (reneral  Ac- 

in  1932-3-6  by  partnei-s  and  returned  as  income....       5,500.00 


Portion  Unreported $115,287.74 


(7)  It  is  the  opinion  of  the  taxpayer  that: 

(a)  The  original  $2,500  fee  was  paid  and  earned 
in  1932  for  preliminary  work  and  is  not  a  part  of 
the  fee  resulting  from  the  contract  (although  thr; 
employment  contract  refers  to  $30,000  including 
$2,500  already  paid). 

(b)  The  $27,500  contract  payment  of  Oct.  15, 
1932  was  not  an  earned  fee  until  the  completion  of 
the  case  as  the  costs  deductible  therefrom  were  not 
and  could  not  have  been  ascertained  even  approxi- 
mately until  then. 

(8)  The  question  is  also  raised  as  to  the  statu.-; 
of  transfers  to  general  account  from  the  trust  fund 
in  1932-3-6  aggregating  $5,5(X),  which  were  taken  by 
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the  partners  as  fees  earned  and  returned  by  them 
as  such.  As  the  partners  could  [122]  not  have 
known  the  outcome  of  the  litigation,  or  the  costs  of 
possible  adverse  decisions,  new  trials,  or  appeals, 
the  allocations  were  in  fact  borrowings  by  Hanna 
and  Morton  general  account  from  trust  funds. 

(9)  Taxpayer  believes  that  his  return  should  be 
computed  under  the  provisions  of  Section  107,  as 
fee  allocations  of  $5,500  are  less  than  5%  of  the  net 
fee,  and  it  is  so  returned,  but  subject  to  ultimate 
determination  by  the  Commissioner  as  to  the  cor- 
rectness of  the  method  employed  in  determining 
taxable  income.  [123] 

Thereupon  the  Income  Tax  Return  of  Daisy  May 
Hanna  for  1940  was  received  in  evidence  as  Peti- 
tioner's Exhibit  14.  Said  Exhibit  14,  so  far  as 
material,  contains  the  following  data: 

"INCOME 

2.    Dividends $     262.50 

6.    Income  from  partnerships,  etc. 

Per  Schedule  11,992.12 

8.    Rents  and  royalties  275.11 

10.  (b)  Net  long-term  gain  (or  loss) 
from  sale  or  exchange  of  capital  as- 
sets   Loss     2,040.01 

12.  Total  Income  in  Items  1  to  11 $10,489.72 

DEDUCTIONS 

13.  Contributions  paid  417.50 

14.  Interest   622.15 

15.  Taxes  955.66 

18.  Other  deductions  authorized  by  law       1,104.99 

19.  Total  Deductions  in  Items  13  to  18  3,100.30 

20.  Net  Income $  7,389.42" 
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This  Plxliibit  also  contains  a  nuMnoranduni  iden- 
tical with  tliat  appended  to  Kxliibit  IM.  and  a))()ve 
set  forth. 

The  witness  proceeded  with  his  testimony,  as 
follows:  [124] 

I  made  np  the  income  tax  retnrns  for  Mi-,  and 
Mrs.  Hanna  for  1940.  I  made  it  up  from  the  books 
and  accounts  of  Mi-,  and  Mrs.  Hanna  and  the  part- 
nership of  Hanna  and  Morton.  I  prepared  the 
schedule  entitled,  ''Computation  of  Additional  Tax 
by  Applying-  Section  107  to  Lazard  F(>e." 

That  schedule  was  prepared  by  examining  Mr. 
Hanna 's  and  Mrs.  Hanna 's  copies  of  their  Federal 
Income  Tax  Returns  for  the  years  1933  to  1939,  in- 
clusive, and  in  conjunction  therewith  examining  the 
letters  from  the  internal  revenue  agent  with  respect 
to  those  years  which  have  been  examined,  and  the 
fact  that  the  taxable  income  changed  as  a  result  of 
that  examination. 

At  this  point  the  following  comments  were  made 
by  Counsel: 

"Mr.  Mackay:  I  would  like  to  state  for  the  pur- 
pose of  the  record  that  we  have  all  the  i-evenue 
agent's  reports  for  Mr.  and  Mrs.  Hanna  that  wen; 
made  during  these  years,  and  that  they  aic  in  court. 

]\Ii-.  Crouter :  If  your  Honor  please,  at  this  stage 
1  arise  chiefly  to  make  inquiry  as  to  the  line  of  ex- 
amination. If  it  is  to  establish  a  foundation  foi- 
recomputations  if  and  when  any  o])ini(m  is  evei- 
rendered  in  favor  of  the  Petitioners,  why  this  would 
seem  to  me  that  any  matter  of  mere  com])utation 
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from  prior  returns  based  upon  prior  acts  under 

[125]  Section  107  could  be  worked  out  under  Rule 

50,  and  the  Respondent,  of  course,  will  be  happy  to 

cooperate   in  connection  with   the  making   of  any 

recomputation    if    and    when    that    occasion    ever 

arises. 

That,  as  far  as  I  see,  there  would  be  no  necessity 
of  putting  in  evidence  anything  that  would  normally 
be  worked  out  under  Rule  50. 

1  just  make  that  observation  at  this  time  because 
I  don't  know  what  he  has  in  mind." 

Then  followed  a  discussion  between  Ooimsel  and 
the  Court,  which  concluded  as  follows : 

*'Mr.  Mackay:  Couldn't  we  do  this,  if  your 
Honor  please:  I  fully  appreciate — and  I  don't 
think  there  will  be  any  danger — couldn't  we  leave 
it  this  way:  If  it  becomes  necessaiy  after  the  case 
is  decided  to  take  any  further  evidence  in  respect 
to  computation,  that  that  could  be  done? 

The  Court:  It  certainly  would  have  to  be  done 
because  if  we  find  we  have  got  an  open  end  here 
when  we  come  to  the  matter  of  recomputation,  that 
requires  testimony  on  the  merits  of  the  case,  aside 
from  the  recomputation  feature,  w^hy  we  would 
have  to  open  it  up. 

If  we  decide  this  case,  for  instance,  in  [126]  ac- 
cordance with  the  taxpayers'  contention  that  107 
applies,  then  we  find  that  we  can't  close  the  thing 
up  because  we  haven't  enough  in  the  record  as  a 
basis  for  the  computation,  then  we  would  certainly 
have  to  hold  another  session  and  admit  such  addi- 
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tional   evident't'   as   will    he   necessary   to   complete 

the  joh. 

Mr.  Maekay:  I  am  sati.siied  with  tliat,  your 
Honor." 

The  witness  proceeded  to  testify  as  follows: 
I  did  some  work  in  1932  for  Hamia  and  Morton  in 
connection  with  the  examination  of  their  income  tax 
returns.  I  don't  tliink  there  was  any  confei'ence 
on  Mr.  and  Mrs.  Hanna's  personal  returns.  There 
was  a  conference  on  the  partnershij)  return. 

I  w'rote  up  for  the  agent  when  hv  was  examining 
the  1932  Hanna  and  ^lorton  tax  returns  from  June 
to  December,  1932,  all  the  income  and  expense  items 
and  summarized  them  in  such  a  way  that  he  could 
check  their  tax  return;  and  in  that  connection  it 
was  shown  him  in  a  conference  which  we  had  over 
my  working  papers  that  the  $27,500  was  not  in- 
cluded in  income,  l)ut  was  set  u])  in  this  ti'ust. 

Cross-Examination 
I  have  the  summaries  that  I  showed  to  the  agent 
[127]  on  that  occasion  here  in  the  files.  The  agent 
was  Mr.  Kirkpatrick.  I  understand  from  the  con- 
versation I  had  witli  you  over  the  teleidione  that  he 
is  deceased.  This  page  is  a  detailed  summary  of  the 
receipts.  From  June  on,  1932,  which  is  the  date  of 
the  Hanna  and  Morton  partnershi]).  The  item  you 
referred  to  came  in  October,  and  it  is  shown  here 
as  a  deposit  in  the  Bank  of  America  on  tlic  15th 
day,  and  is  credited  to  the  column  marked  " '''rusts. " 
That  is  my  hand\vriting.  I  have  that  column  headed 
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*' Trusts"  because  the  daily  financial  statements 
from  which  I  wrote  this  record  indicate  that  it 
should  have  been  charged  or  credited  to  "Trusts," 
and  the  cards,  the  control  cards  for  all  the  trusts 
showed  it  as  an  entry  in  the  trust  card.  My  work- 
ing papers  showed  it  at  the  end  of  the  year  as  a 
trust  with  a  balance  of  $23,155.02.  $3,500  was  in- 
cluded as  partnership  income  and  an  additional 
$2,000,  as  shown  by  Exhibit  12,  was  treated  on  the 
record  and  reported  as  income,  one  amount  of 
$1,000  in  1933  and  $1,000  in  1936.  I  think  probably 
1934  was  the  first  year  when  I  prepared  the  returns. 

I  did  not  have  any  discussions  with  Mr.  Lang 
regarding  any  of  these  affairs  at  any  time.  I  did  not 
go  to  any  source  except  the  record  in  connection 
with  the  labeling  of  that  item,  "Trust,  $27,500.00." 
I  took  my  summaries  from  the  records  as  they  were 
presented  to  me. 

I  recall  having  a  conference  on  Mr.  Hanna 's 
[128]  1940  income  tax  return  at  the  agent's  office. 
I  recall  a  conference  first  with  Mr.  Fraider.  There 
was  a  protest  at  which  Mr.  Hanna  and  I  attended, 
and  I  think  Mr.  W.  E.  Wells  was  the  conferee,  but 
I  don't  remember.  We  were  discussing  the  merits 
of  this  1940  return  and  the  contention  which  is 
under  consideration  here. 

I  don 't  remember  conferring  with  Mr.  Wells  on 
it.  It  seems  to  me  it  was  Mr.  Hawkins  we  con- 
ferred with.  I  know  Mr.  Wells  and  I  knew  him  in 
1940.    I  do  not  remember  conferring  with  Mr.  Wells 
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about  the  matter.  I  appear  before  tlie  agents  in 
their  otRee  in  eonneetion  witli  a  number  of  cases 
over  a  period  of  years.  In  connection  with  tliis 
particular  case  of  Mr.  Hanna,  I  did  not  make  any 
notes  or  memoranda  regarding  any  conference  be- 
fore Mr.  Wells. 

With  respect  to  the  last  item  shown  on  Exhibit 
12,  $7,769.55,  that  was  included  in  the  1940  partner- 
ship income  along  with  the  $114,000  for  th(^  year 
1940.  The  schedule  attached  to  Exhibit  U,  wliicli 
shows  only  ^115,287  was  made  up  of  the  $7,700  to 
wdiich  you  referred,  plus  the  $114,000  which  has 
been  referred  to,  and  from  which,  however,  has 
been  deducted  the  $6,500  also  referred  to  as  having 
been  paid  to  Brown  and  Dudley.  That  makes  the 
exact  amount.    'Iliat  sum  is  included  in  here. 

The  gross  amount  received,  including  the  seventy- 
seven  hundred  odd  dollars  and  the  $111,000,  whicli 
was  testified  [129]  about  in  court,  would  constitute 
all  of  the  moneys  received  from  the  Eazard  litiga- 
tion in  1940,  according  to  the  com])utations  I  have 
made,  remembering  tliat  we  deducted  from  tliat 
total  the  sums  paid  to  those  other  lawyers. 


Thereupon  Counsel  for  the  Respondent  called 

EDGAR  P.  LYONS 

as  a  witness  for  Respondent;  and  imder  examina- 
tion he  testified  as  follows : 
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Direct  Examination 

I  know  what  the  sums  were  received  by  the  firm 
in  connection  with  the  Market  Street  litigation  and 
the  Blum  case.  They  are  on  those  cards,  the  trust 
cards.  I  can  tell  the  total  amounts  received  by 
Hanna  and  Morton  from  any  of  the  clients  repre- 
sented in  those  cases  if  I  refer  to  other  information. 
I  would  have  to  examine  those  cards  to  determine 
whether  the  information  is  available  in  court.  I 
could  give  you  the  information  if  I  had  the  cards. 
They  are  available. 

Thereupon  the  Petitioner  rested. 

Mr.  Lyons,  on  Direct  examination  on  behalf  of  the 
Respondent,  proceeded  to  testify  as  follows: 

I  have  summaries  from  the  records  of  Hanna 
and  Morton  showing  total  amounts  received  by  the 
firm  in  connection  with  the  so-called  Market  Street 
litigation.  The  Lazard  trust  cards  show  on  Febru- 
ary 8,  1938  they  received  from  the  Anglo- California 
National  Bank  $19,032.19  from  the  [130]  Market 
Street  case.  The  card  shows  that  was  received  from 
the  Bank,  which  was  one  of  the  defendants.  That 
is  the  only  sum  shown  by  the  records  as  having  been 
received  in  the  Market  Street  case.  On  February 
8,  1938,  a  check  was  drawn  to  Courtney  Moore,  at- 
torney in  San  Francisco,  for  $3,100  and  charged  to 
that  account,  and  on  the  sp^me  date  a  check  for 
$9,516.10  was  drawn  to  Lazard  Frere.  One  the  same 
date  a  transfer  of  $6,000,  approximately  the  bal- 
ance, was  made  as  a  transfer  to  legal  fees  received 
from  the  trust. 
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A  total  amount  of  $19,000  was  received  by  Hanna 
and  Morton  and  deposited.  Lazard  Frere  was  the 
name  of  the  client.  Mr.  Moore  is  an  attorney  in 
San  Francisco,  in  connection  with  this  Market 
Street  case,  in  the  years  1937  and  1938,  if  I  remem- 
ber correctly,  there  were  some  $4(K)  or  $500  woith 
of  expenses  in  this  case  marked  on  tlie  card.  Tliat  is 
where  the  difference  comes  in. 

A  card  which  includes  the  transactions  in  the 
Portland  case  indicates  tliat  on  October  13,  1941 
there  was  received  and  deposited  $43,429.79.  And 
the  card  shows  imder  date  of  October  11,  1941,  pay- 
ment made  to  Courtney  L.  Moore  for  $20,000  and  a 
transfer  out  of  tlie  trust  for  $23,429.79  to  client's 
income  card.  That  shows  the  complete  distribution 
of  the  forty-three  thousand  odd  dollars  as  far  as 
the  records  go. 

The  Lazard  trust  card  indicates  the  receipt  (^n 
[131]  June  5,  1940  of  $5,000  in  connection  with  a 
case  known  as  the  bankruptcy  case.  On  the  same 
date  a  check  was  wn-itten  to  Courtney  L.  Moore,  the 
San  Francisco  attorney,  for  $2,500,  and  the  bal- 
ance, $2,500,  was  then  transferred  to  income  in  1940. 

There  are  no  other  records  that  I  know  of,  or 
any  amounts  w^hich  were  received  in  connection 
with  any  of  these  Lazard  litigations.  I  am  familiar 
with  all  their  records  at  this  time. 

Approved. 

(Signed)  J.  P.  WENCHEL.      CAR. 

[Endorsed] :     Filed  T.C.U.S.  May  19,  1945.  [132] 
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United  States  Circuit  Court  of  Appeals 
for  the  Nintli  Circuit 

No.  740 

DAISY  MAY  HANNA, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITIONER'S  STATEMENT  OF  POINTS  TO 
BE  RELIED  ON  AND  DESIGNATION  OF 
PARTS  OF  THE  RECORD  TO  BE 
PRINTED 

Comes  now  Daisy  May  Hanna,  the  petitioner  for 
review  in  the  above-entitled  cause,  and  states  that 
the  points  on  which  she  intends  to  rely  in  this  case 
are  as  follows: 

1.  The  Tax  Court  of  the  United  States  erred  in 
finding  as  a  fact  or  deciding  as  a  matter  of  law 
that  the  withdrawals  from  the  $27,500  trust  fund 
mentioned  in  the  Findings,  amoimting  to  $5,500, 
constituted  payment  of  a  ]3art  of  the  fee  for  the 
services  rendered  in  the  employment  mentioned 
in  the  Findings,  to  Hanna  and  Morton  when  and 
as  received  by  Hanna  and  Morton; 

2.  The  Tax  Court  of  the  United  States  erred  in 
finding  as  a  fact  or  deciding  as  a  matter  of  law  that 
the  withdrawal  of  accrued  interest  on  the  said  trust 
fund,  amounting  to  $1,168.86,  constituted  payment 
of  a  part  of  the  fee  for  the  services  rendered  in  the 
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said  eniployineiit  to  Haiiiia  and  Morton  wlicn  and 
as  received  by  Ilanna  and  Morton;  and  [133] 

3.  The  Tax  Court  of  the  United  States  erred  in 
determining  that  less  than  95%  of  the  fee  of  lianna 
and  Morton  foi*  services  under  tlie  employment 
above  mentioned  was  received  in  the  calendar  year 
1940. 

Petitioner  hereby  designates  the  entire  record, 
as  certified  to  tlie  Clerk  of  the  above-entitled  Court, 
as  necessary  to  be  printed  foi-  the  consideration  of 
the  points  set  forth  above. 

A.  CALDER  MACKAY  and 

ADAM  Y.  BENNION 
A.  CALDER  MACKAY 

By  ADAiM  Y.  BENNION 

Attorneys  for  Petitioner 

Service  admitted  5^18/45. 

(Signed)  J.  P.  WENCHEL.      CAR. 

[Endorsed] :     Filed  T.C.U.S.  May  19,  1945.  [134] 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

PETITIONER'S  DESIGNATION  OF  CON- 
TENTS OF  RECORD  ON  REVIEW 

Petitioner  hereby  designates  for  inclusion  in  the 
record  on  review  in  the  above-entitled  pi-'ceeding, 
the  following: 

The  complete  record  of  all  tlie  proceedings  ;;nd 
evidence  taken  before  The  Tax  Court  of  the  United 
States  and  all  matters  required  by  Subdivision  (g) 
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of  Rule  75  of  the  Federal  Rules  of  Civil  Procedure ; 
excepting  exhibits  filed  as  evidence,  but  including 
the  statement  of  evidence  in  this  cause  heretofore 
prepared,  served  and  filed. 

Dated:  May  4,  1945. 

A.  CALDER  MACKAY  and 

ADAM  Y.  BENNION 
A.  CALDER  MACKAY 
By  ADAM  Y.  BENNION 

Attorneys  for  Petitioner 
Service  admitted  5/18/45. 

(Signed)  J.  P.  WENCHEL.      CAR 

[Endorsed] :     Filed  May  19,  1945.  [135] 


[Title  of  Tax  Court  and  Cause.] 
CERTIFICATE 

I,  B.  D.  GAMBLE,  clerk  of  The  Tax  Court  of  the 
United  States  do  hereby  certify  that  the  foregoing 
pages,  1  to  135,  inclusive,  contain  and  are  a  true 
copy  of  the  transcript  of  record,  papers,  and  pro- 
ceedings on  file  and  of  record  in  my  office  as  called 
for  by  the  Praecipe  in  the  appeal  (or  appeals)  as 
above  numbered  and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  4th  day  of  June,  1945. 

[Seal]  B.  D.  GAMBLE 

■  Clerk,  The  Tax  Court  of  the 

United  States. 
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[Endorsed]:  No.  11071.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Daisy  May 
Hanna,  Petitioner,  vs.  Commissioner  of  Internal 
Revenue,  Respondent.  Transcrip  of  tlie  Record. 
Upon  Petition  to  Review  a  Decision  of  The  Tax 
Court  of  the  United  States. 

FHed  June  11,  1945. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  740 
DAISY  MAY  HANNA, 


Petitioner, 


V. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

ORDER 

For  cause  appearing  of  record,  it  is  hereby 
Ordered:     That   the   time   for   transmission    and 
delivery  of  the  record  on  petition  for  review  of  the 
above    entitled    proceeding    in    tlic    T^riitcd    States 
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Circuit  Court  of  Appeals  for  the  Ninth  Circuit  be 
and  it  is  hereby  extended  to  June  22,  1945. 

FRANCIS  A.  GARRECHT, 
Judge 

Dated  May  18,  1945,  San  Francisco,  California. 

[Endorsed]:     Filed     May    18,     1945.     Paul    P. 
O'Brien,  Clerk. 

A  true  copy. 

Attest:    May  18,  1945. 
[Seal]         (s)  PAUL  P.  O'BRIEN 

Clerk. 

Now :  June  5,  1945,  the  foregoing  order  is  certified 
from  the  record  as  a  true  copy. 
[Seal]  B.  D.  GAMBLE 

Clerk. 

[Endorsed] :     Filed  T.C.U.S.  May  23,  1945. 
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IN  THE 


United  States  Circuit  Cuurt  of  Appeal 


FOR  THE  NINTH  CIRCUIT 


No.   11070. 
Byron  C.  Hanna, 

vs. 
Commissioner  of  Internal  Revenue, 


Petitioner, 
Respondent. 


No.  11071. 
Daisy  May  Hanna, 

vs. 

Commissioner  of  Internal  Revenue, 


Petitioner 


Respondent. 


PETITIONERS'  OPENING  BRIEF. 


Preliminary  Statement. 

The  above  cases  having  been  consolidated  for  the  pur- 
pose of  brieting-  and  hearing,  this  brief  is  presented  on 
behalf  of  the  Petitioner  in  each  of  these  cases. 

Opinion   Below. 

The  Memorandum  Findings  of  Fact  and  Opinion  of 
The  Tax  Court  of  the  United  States,  entered  January  15, 
1945  (R.  21-26  in  No.  11070  and  R.  22-27  in  No.  11071), 
are  not  reported. 
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Jurisdiction. 

The  Commissioner  of  Internal  Revenue,  Respondent 
herein,  on  November  17,  1942,  mailed  to  each  Petitioner 
a  notice  of  deficiency  wherein,  so  far  as  is  material  to 
these  proceedings,  the  Respondent  proposed  additional 
income  taxes  for  the  calendar  year  1940  in  the  sum  of 
$4,134.55  for  Byron  C.  Hanna  and  in  the  sum  of 
$3,476.26  for  Daisy  May  Hanna.  (R.  11-16  in  No. 
11070  and  R.  12-16  in  No.  11071.)  Within  the  ninety- 
day  period  each  Petitioner  filed  a  petition  with  The  Tax 
Court  of  the  United  States  wherein  it  was  alleged,  among 
other  things,  that  Respondent's  action  in  denying  the 
application  of  Section  107  of  the  Internal  Revenue  Code 
to  a  fee  received  in  1940  by  Petitioners  as  community 
income  for  legal  services  rendered  over  a  period  in  excess 
of  five  years  by  the  firm  of  Hanna  and  Morton,  of  which 
firm  Bryon  C.  Hanna  was  a  partner,  which  said  action 
by  Respondent  gave  rise  to  the  asserted  deficiencies  in  tax, 
was  erroneous.  The  Petitioners  prayed  the  Court  to  de- 
termine that  no  deficiencies  existed  for  said  calendar  year 
1940.  (R.  4-19  in  No.  11070  and  R.  4-20  in  No.  11071.) 
Issue  was  duly  joined  by  Respondent's  answer  in  each 
proceeding.  (R.  19-20  in  No.  11070  and  R.  20-21  in 
No.  11071.) 

Said  petitions  were  filed  pursuant  to  the  provisions  of 
Section  272(a)  of  the  Internal  Revenue  Code. 

The  ])roceedings,  duly  consolidated  for  hearing  and 
opinion,  came  on  for  hearing  on  April  27  and  28,   1944, 


before  Hon.  Sam  B.  Hill,  Judge  of  The  Tax  Court  of  the 
United  States.     (R.  41  in  No.  11071.) 

Thereafter,  on  January  15,  1945,  the  Court  entered  its 
Memorandum  Findings  of  Fact  and  Opinion  (R.  21-26  in 
No.  11070  and  R.  22-27  in  No.  11071),  and  on  the  same 
day  entered  decisions  that  there  were  deficiencies  in  income 
tax  for  the  calendar  year  1940  in  the  sum  of  $4,134.55 
in  the  case  of  Bryon  C.  Hanna  and  in  the  sum  of 
$3,476.26  in  the  case  of  Daisy  May  Hanna.  (R.  26-27 
in  No.  11070  and  R.  28  in  No.  11071.) 

Each  Petitioner,  on  April  12,  1945,  filed  a  petition  for 
review  by  this  honorable  Court  with  the  Clerk  of  The 
Tax  Court  of  the  United  States  (R.  27-37  in  No.  11070 
and  R.  29-39  in  No.  11071)  and  on  April  13,  1945,  served 
notice  thereof  on  Respondent.  (R.  38  in  No.  11070  and 
R.  40  in  No.  11071.)  A  statement  of  points  to  be  relied 
upon  was  served  upon  Respondent  and  filed  by  each  Peti- 
tioner on  May  19,  1945.  (R.  40-41  in  No.  11070  and  R. 
122-123  in  No.  11071.) 

Both  petitioners  were  and  are  residents  of  the  County 
of  Los  Angeles,  State  of  California,  and  as  such  filed 
their  respective  income  tax  returns  with  the  Collector  of 
Internal  Revenue  for  the  Sixth  Collection  District  of  the 
State  of  California.  (R.  4  and  19  in  No.  11070  and  R.  4 
and  20  in  No.  11071.) 

The  petitions  to  this  honorable  Court  were  filed  pur- 
suant to  the  provisions  of  Section  1142  of  the  Internal 
Revenue  Code  and  jurisdiction  is  invoked  under  Section 
1141  of  said  Code. 
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Questions   Involved. 

The  Tax  Court  held  that  Section  107  of  the  Internal 
Revenue  Code,  which  is  set  forth  in  full  hereinafter, 
could  not  be  invoked  by  Petitioners.  Said  section  pro- 
vides a  limitation  upon  the  amount  of  tax  attributable  to 
compensation  received  for  personal  services  rendered 
over  at  least  a  five-year  period,  where  not  less  than  95 
per  centum  of  such  compensation  is  paid  only  on  com- 
pletion of  the  services. 

The  Tax  Court  decided  that  the  fee  hereinabove  men- 
tioned was  received  for  services  rendered  in  litigation 
extending  over  a  period  from  1932  to  1940;  and  that  the 
total  fee  for  these  services  embraced  the  following  items: 

Advances  to  Hanna  and  Morton  prior  to 
1940  from  a  trust  fund  held  by  Hanna 
and  Morton  for  the  payment  of  costs 
and  expenses  in  connection  with  the 
litigation  $     5.500.00 

Interest  on  said  trust  funds  which  Hanna 
and  Morton  were  permitted  to  take 
conditionally  prior  to   1940 1,168.86 

Final   fee  received  by   Hanna  and   Morton 

in  1940  121,787.74 

Total   fee   $128,456.60 

By  this  computation  it  appears  that  in  1940  Hanna 
and  Morton  received  $246.03.  less  than  95%  of  the  total 
fee,  in  that  year;  or,  as  stated  by  The  Tax  Court,  only 
94.8%  of  the  total  fee.  Therefore,  by  this  minute  mar- 
gin Petitioners  are  precluded  from  claiming  the  benefit  of 
Section  107,  I.  R.  C. ;  and  accordingly  must  pay  the  as- 
sessed deficiency  taxes  above  mentioned,  aggregating 
$7,610.81. 


—5- 

We  agree  that  the  advances  of  $5,500.00  constituted  a 
part  of  tlie  total  fee;  but  we  contend  that  these  advances 
did  not  constitute  income  to  Hanna  and  Morton  until 
1940. 

We  further  contend  that  the  interest  in  the  amount 
of  $1,168.86  did  not  constitute  any  part  of  the  fee  or 
compensati(m  for  the  services  rendered,  and  that  the 
conditional  receipt  thereof  by  Hanna  and  Morton  prior 
to  1940  should  be  entirely  disregarded  in  considering  the 
application  of  Section  107,  1.  R.  C. 

To  summarize:  It  is  the  contention  of  Petitioners  that 
the  fee  consisted  of  the  amount  of  $121,787.74  which  The 
Tax  Court  states  was  received  by  Hanna  and  Morton  in 
1940,  plus  the  trust  fund  advances  in  the  amount  of 
$5,500.00,  the  unconditional  right  to  which  was  obtained 
by  Hanna  and  Morton  in  1940;  or  a  total  of  $127,287.74; 
and  that  accordingly  the  Petitioners  are  properly  entitled 
to  receive  the  benefit  of  the  provisions  of  .Section  107, 
T.  R.  C. 

The  extraordinary  conclusion  of  The  Tax  Court,  by 
which  a  stated  deficit  of  1/5  of  1%  of  the  total  amount 
of  the  fee  received  in  1940  (amounting  to  $246.03)  is 
accredited  with  the  effect  of  depriving  Petitioners  of  a 
benefit  of  the  value  of  $7,610.81  to  Petitioners,  invites 
the  studious  attention  of  this  Honorable  Court  to  the 
facts  involved  and  to  pertinent  principles  of  law. 

The  evidence  on  behalf  of  Petitioners  was  uncontro- 
verted.  and  conclusively  establishes  the  facts  hereinafter 
set   forth,   to   wit: 


Statement  of  Facts. 

(References  are  to  names  of  witnesses  and  to  transcript 

pages.) 

1.  At  all  times  herein  mentioned  Byron  C.  Hanna 
and  Daisy  May  Hanna  were  husband  and  wife,  and  resi- 
dents of  the  State  of  California.      [Hanna,  97.] 

2.  At  all  times  herein  mentioned  Harold  C.  Morton 
and  Byron  C.  Hanna  were  attorneys  at  law,  engaged  in 
the  practice  of  law  as  equal  co-partners,  under  the  firm 
name  and  style  of  Hanna  and  Morton,  in  the  City  of 
Los  Angeles,  State  of  California.  [Morton,  42:  Hanna, 
99.] 

3.  At  all  times  herein  mentioned  Etienne  Lang  (here- 
inafter referred  to  as  "Lang"),  was  the  agent  and  attor- 
ney in  fact  of  numerous  members  of  a  family  of  French 
citizens,  herein  referred  to  as  ''Lazards"  [Morton,  42 
and  58.] 

4.  In  July,  1932,  Lang,  on  behalf  of  Lazards,  con- 
sulted Morton  with  regard  to  a  claim  of  Lazards  against 
the  Anglo-California  National  Bank  of  San  Francisco, 
Herbert  Fleishhacker,  its  president,  and  certain  other 
firms  and  individuals,  arising  out  of  certain  acts  of  said 
Bank  and  Fleishhacker  as  the  agents  of  the  Lazards  in 
the  sale  of  certain  property  in  California  belonging  to 
Lazards.      [Morton,  42.] 

At  that  time,  Lang,  on  behalf  of  Lazards,  employed 
Hanna  and  Morton  for  two  specific  purposes  only: 

(a)  To  render  an  opinion  upon  the  validity  of 
such  claim;  and 

(1))  To  prepare  a  specimen  form  of  complaint  in- 
dicating the  type  of  action  that  would  be  brought 
to  recover  on  such  claim.      [Morton,  42.] 


At  that  time"  Lang  and  Morton  agreed  that  Hanna  and 
Morton  would  be  paid  a  fee  of  $2,500.00  for  these  par- 
ticular services.      [Morton,  43.] 

Subsequently,  on  August  1^^  1932,  this  sum  of  $2,500.00 
was  paid  by  Lang  to  Hanna  and  Morton.  (Morton,  43; 
Petitioners'  Exhibit  1.  43.  J 

5.  It  was  distinctly  understood  between  Lang  and 
Morton  that  the  $2,500.00  was  in  payment  of  the  particular 
services  rendered  at  that  time.  There  was  no  obligation 
on  the  part  of  Lang  or  Lazards  to  employ  Hanna  and 
Morton  for  any  further  services,  and  no  obligation  on  the 
part  of  Hanna  and  Morton  to  accept  any  such  employment 
or  to  render  any  further  services.  Lang  made  it  clear 
to  Morton  that  Lazards  might  decide  not  to  institute  any 
suit  and  also  if  they  did  decide  to  institute  a  suit,  they 
might  select  other  counsel  to  represent  them.  [Morton, 
54-55  and  59-60.] 

6.  The  services  involved  in  the  employment  hereinbe- 
fore mentioned  were  completed  by  the  end  of  August, 
1932,  at  which  time  a  draft  of  the  specimen  complaint  was 
delivered  to  Lang.  [Morton,  60.]  At  that  time  Lang 
informed  Morton  that  no  definite  decision  had  been  made 
whether  to  hie  suit,  or  if  so,  whether  to  employ  Hanna 
and  Morton  for  .such  purpose.      [Morton,  43.] 

7.  Lang  again  called  upon  Morton  in  October,  1932, 
and  advised  Morton  that  the  Lazards  had  decided  to  file 
the  suit:  that  he  had  investigated  Hanna  and  Morton,  and 
was  authorized  to  employ  this  firm.      [Morton,  43-44.] 

8.  At  that  time  different  bases  of  compensation  for 
such  employment  were  discussed.  Morton  told  Lang  that 
Hanna  and  Morton  would  take  the  case  on  a  fifty-fifty 
l^asis  and  that  Lazards  would  not  be  required  to  advance 
any  money  for  exi)enses.      [Morton,  62.] 


Lang  rejected  this  arrangement  and  suggested  that  the 
best  possible  estimate  of  the  amount  required  for  ex- 
penses be  made;  that  Lazards  advance  such  amount;  and 
in  consideration  of  this,  the  contingent  compensation  be 
substantially  reduced.      [Morton,  63.] 

Finally  Morton  told  Lang  that  Hanna  and  Morton 
would  handle  the  case  for  a  fee  of  fifteen  per  cent  of  the 
recovery,  provided  Lazards  advanced  an  amount  estimated 
to  be  sufficient  t(^  defray  the  costs  and  expenses  of  the 
litigation.      [Morton,  44.] 

At  that  time  it  was  estimated  that  a  very  substantial 
amount  would  be  required  to  defray  the  costs  and  ex- 
penses of  the  litigation  on  account  of  the  necessity  of  in- 
vestigating values  of  property  in  1915  and  1917;  can- 
vassing long  time  residents  in  Kern  County  having  knowl- 
edge of  oil  operations ;  the  expense  of  taking  depositions, 
including  depositions  of  Lazards  in  Paris;  and  the  ex- 
penses of  one  or  more  trips  to  Paris  in  that  connection. 
[Morton,  55-56.] 

9.  Mnally,  Lang  and  Morton  agreed  that  the  amount 
of  $27,500.00  should  be  advanced  by  Lazards  to  defray 
the  costs  and  expenses  of  the  litigation,  with  the  under- 
standing that  if  any  balance  should  remain  at  the  con- 
clusion of  the  employment,  it  would  belong  to  Hanna  and 
Morton.     [Morton,    44.] 

Lang  was  insistent  that  the  money  be  handled  in  such 
a  manner  that  it  would  be  used  to  defray  the  expenses; 
and  Morton  explained  to  Lang  that  the  money  would  be 
treated  as  trust  funds  by  Hanna  and  Morton,  and  told 
him  that  he  would  have  access  to  the  record  of  this  trust 
account  at  all  times.      [Morton,  44.] 
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10.  A  written  contract  ui  employment  was  prepared 
by  Morton  on  October  15.  1932.  Lang  initialed  and  sub- 
scribed his  name  to  a  copy  of  this  contract,  which  is  Pe- 
titioners' Exhibit  10.    [Morton,  52-53.] 

Another  copy  of  this  contract,  which,  with  an  imma- 
terial variation  is  identical  with  Exhibit  10,  was  .sent 
forward  for  signature  by  Lazards.  and  came  back  some 
months  later.  This  is  Petitioners'  Exhibit  11.  [Morton, 
52-54.] 

The  provisions  of  Exhibits  10  and  11.  in  so  far  as 
pertinent  to  the  present  case,  are  as  follows: 

"Fees  and  Costs. 

The  clients  will  pay  to  the  attorneys  the  sum  of 
Thirty  Thousand  Dollars  ($30,000.00)  and  a  contin- 
gent fee  based  on  the  amount  of  all  sums  or  things 
of  value  recovered  as  a  result  of  such  suit  (or  suits) 
of  15%  of  the  first  million  dollars  recovered  and 
10%  of  all  sums  in  excess  of  one  million  dollars, 
payable  only  when  and  as  received  by  the  clients 
and  in  the  same  money  or  things  of  value  as  are 
received  by  the  clients.  Of  said  $30,000.00  the  at- 
torneys have  heretofore  been  paid  $2,500.00,  and  the 
balance  of  $27,500.00  will  be  paid  forthwith  upon 
the  execution  of  this  agreement. 

The  said  attorneys  agree  that  in  consideration 
thereof  they  will  bear  and  pay  all  expenses  and  costs 
of  such  suit  or  suits,  including  all  appeals,  and  hold 
the  clients  harmless  by  reason  thereof." 

11.  It  will  be  observed  that  Exhibits  10  and  11  pro- 
vide for  the  payment  of  $30,000.00  and  recite  the  previous 
l)ayment  of  $2,500.00.  This  language  was  inserted  at 
Lang's  recjucst  so  that  the  contract  would  show  the  total 


—10— 

amount  paid  by  him  up  to  that  time  in  connection  with 
this  matter.  [Morton,  54;  Hanna,,  107.]  The  $2,500.00 
item,  however,  which  refers  to  the  payment  on  August 
19,  1932,  had  nothing  to  do  with  the  services  to  be  ren- 
dered and  which  were  subsequently  rendered  under  Ex- 
hibits 10  and  11.      [Morton,  54-55;  and  61.] 

12.  Pursuant  to  the  provisions  of  Exhibits  10  and  11, 
on  (3ctober  15,  1932,  Lang  paid  to  Hanna  and  Morton 
$27,500.00.  The  receipt  for  this  payment  is  Petitioners' 
Exhibit  2,  and  contains  the  notation  that  it  was  received 
on  "Trust  acct."      [Morton,  45.] 

13.  At  all  times  herein  mentioned  Hanna  and  Morton 
kept  daily  financial  records,  showing  receipts  and  dis- 
bursements. Whenever  money  was  received  for  specific 
purposes  it  was  designated  as  a  "Trust."  Each  day  a 
statement  was  prepared  showing  cash  received  and 
whether  it  was  for  trust  account  or  the  firm's  own  funds. 
The  daily  statement  contained  the  expenditures  for  the 
day,  showing  whether  it  was  from  the  firm's  own  funds 
or  from  the  trust  account,  and  showing  the  balance  of 
trust  obligations;  the  balance  in  the  bank;  and  the  net 
amount  \\-hich  belonged  to  the  firm  of  Hanna  and  Mor- 
ton.     [Hanna,  97-98.] 

14.  The  daily  financial  reports  for  October  14th,  15th, 
and  17th,  1032,  Petitioners'  Exhibit  4,  show  that  on  Oc- 
tober 14,  1932,  the  trust  fund  amounted  to  $543.04;  that 
on  October  15,  1932,  $27,500.00  was  received  and  placed 
in  trust;  and  that  the  balance  of  the  trust  fund,  after  the 
receipt  of  this  money  and  payments  against  the  trust  fund, 
was  $26,043.04.      [Morton.  47-48.] 

15.  The  amount  of  $17,500.00  was  entered  as  a  credit 
to  an  account  entitled  "Lazard  Matter,  Trust  Account," 


Petitioners'  Exhibit  5  [Morton,  49-50]  ;  and  the  control 
trust  account  ledger  sheet,  Exhibit  8,  showed  the  receipt 
of  the  amount  of  $27,500.00  in  trust  on  October  15,  1932. 
]  Morton,  51-52.] 

16.  The  trust  funds,  inckidin.uf  the  money  in  question, 
were  segreg-ated  at  all  times  on  the  books  of  Hanna  and 
Morton,  but  the  funds  were  carried  in  general  bank  ac- 
counts of  the  firm.  [Hanna,  101.]  The  funds  herein 
referred  to  were  treated  as  trust  funds  and  regarded  as 
trust   funds  at  all  times.      [Hanna.   106.] 

The  amounts  ke]Jt  in  the  various  bank  accounts  of 
Hanna  and  Morton  at  all  times  during  this  period  equaled 
or  exceeded  the  aggregate  amount  of  the  balance  of  their 
trust  accounts.      |  Hanna,  98.] 

Lang  had  access  to  the  Lazard  Matter  Trust  Account 
and  frecjuently  examined  it  for  the  purpose  of  noting  ex- 
penditures from  these  funds  and  the  balance  on  hand. 
[Morton,  45,  64,  and  66.] 

17.  At  the  time  the  $27,500.00  was  received,  Morton 
told  Lang  that  Llanna  and  M(3rton  would  like  to  withdraw 
$5,000.00  from  the  trust  because  they  would  be  expending 
time,  and  also  incurring  expenses  in  connection  with  the 
litigation,  which  would  not  appear  on  the  account  as 
charges.  Lang  agreed  at  that  time  that  they  might  each 
withdraw  $1,000.00  from  the  account,  with  the  under- 
standing that  if  it  were  necessary,  this  money  would  be  re- 
stored to  the  account.      [Morton,  49.] 

Accordingly,  on  the  same  date  a  check  was  issued  to 
Morton  for  $1,000.00  and  also  to  Hanna  for  $1,000.00; 
and  these  withdrawals  appear  on  the  daily  financial  report 
of  October  15,  1^32,  Petitioners'  Exhibit  4,  and  also  on 
the  ledger  sheet   of   the   Lazard   Matter   Trust   Account, 
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Petitioners'  Exhibit  5,  and  on  the  ledger  sheet  of  the 
Trust  Control  Account,  Petitioners'  Exhibit  8,  as  debits 
against  the  trust  account  of  that  day.      [Morton,  49-51.] 

18.  In  the  latter  part  of  the  month  of  October,  1932, 
Morton  requested  Lang  to  allow  Hanna  and  Morton  to 
withdraw  an  additional  $1,500.00  from  the  trust  account, 
and  Lang  consented  to  this,  also  upon  the  condition  that 
if  it  became  necessary,  the  moneys  withdrawn  would  be 
restored  to  the  account.  [Morton.  49.]  This  with- 
drawal also  appears  as  a  debit  against  the  Lazard  Matter 
Trust  Account,  Petitioners'  Exhibit  5,  on  October  31, 
1932.     [Morton,  50.] 

19.  Thereafter,  on  May  1,  1933,  with  Lang's  consent 
and  upon  the  same  conditions,  Hanna  and  Morton  with- 
drew $1,000.00  from  the  account.  [Morton,  50.]  This 
withdrawal  appears  on  Exhibit  6,  which  is  a  continuation 
of  the  Lazard  Matter  Trust  Account.      [Morton,  50.] 

20.  Subsequently,  on  October  31,  1936,  with  Lang's 
consent,  and  under  the  same  conditions,  Hanna  and  Mor- 
ton again  withdrew  an  additional  amount  of  $1,000.00 
from  the  trust  account.  [Morton,  50.]  This  withdrawal 
appears  on  Petitioners'  Exhibit  7,  which  is  a  continuation 
of  the  Lazard  Matter  Trust  Account.      [Morton,  50.] 

21.  The  foregoing  advances  of  Hanna  and  Morton 
from  the  trust  account  are  tabulated  as  follows : 

October    15,    1932 $  2,000.00 

October   31,    1932 1,500.00 

May  31,   1933 1,000.00 

October   31,    1936 1,000.00 

Total $  5,500.00 
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22.  Soon  after  the  $27,5(X).00  was  received,  Hanna  and 
Morton  placed  $10,000.00  of  these  funds  in  a  savings  ac- 
count with  the  Security-First  National  Bank  of  Los 
Angeles,  a  transcript  of  which  account  was  introduced  in 
evidence  as  Respondent's  Exhibit  A;  and  $10,000.00  in  a 
savings  account  with  the  Bank  of  America  National  Trust 
and  Savings  Association,  a  transcript  of  which  account 
was  introduced  in  evidence  as  Respondent's  Exhibit  B. 
[Morton,  67-70.] 

Lang  was  advised  of  the  deposit  of  this  money  in  these 
savings  accounts,  and  approved  of  the  idea.  [Morton. 
71  and  72.] 

Interest  accrued  on  these  savings  accounts  in  the  ag- 
gregate amount  of  $1,168.86.  [Morton,  69-70.]  The  in- 
terest was  discussed  with  Lang,  and  Lang  said  that  Hanna 
and  Morton  could  keep  the  interest  if  they  would  put  it 
back  if  necessary  to  complete  the  payment  of  expenses. 
[Morton,  71.  72.] 

23.  The  interest  was  withdrawn  as  follows: 

Security-First  Bank   of 

Year  National  Bank  America 

1934  $265.93 

1935  $676.68 

1936  $226.25 

24.  The  litigation  against  the  Anglo-California  Na- 
tional Bank  of  San  Francisco  and  Herbert  Fleishhacker 
was  brought  to  a  successful  conclusion,  and  the  judgment 
was  paid  on  January   19,   1940. 

At  that  time  Hanna  and  Morton  received  the  fifteen  per 
cent  contingent  fee  provided  by  Exhibits  10  and  11, 
amounting  to  $111,588.84;  reimbursement  from  the  de- 
fendants for  costs  expended  out  of  the  trust  fund,  amount- 
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ing  to  $2,429.35 ;  plus  the  balance  in  the  trust  fund, 
amounting  to  $7,769.55;  a  total  of  $121,787.74.  [Hanna, 
97;  Lyons,  119.] 

This  total  amount  was  included  in  the  Hanna  and 
Morton  Partnership  Return  of  Income  for  the  calendar 
year   1940.      [Lyons,   119.] 

Byron  C.  Hanna  and  Daisy  May  Hanna,  in  making 
their  returns  of  community  income,  respectively,  for  the 
year  1940,  each  elected  to  invoke  the  benefit  of  Section 
107  of  the  Internal  Revenue  Code  and  to  spread  their 
respective  portions  of  the  Lazard  fee  over  a  period  of  five 
years.  Petitioners'  Exhibits  13  and   14.      [Ill   and   115.] 

Statement  of  Points  Relied  Upon. 

1.  The  Tax  Court  of  the  United  States  erred  in  find- 
ing as  a  fact  or  deciding  as  a  matter  of  law  that  the  with- 
drawals from  the  $27,500.00  trust  fund  mentioned  in  the 
Findings,  amounting  to  $5,500.00,  constituted  payment  of 
a  part  of  the  fee  for  the  services  rendered  in  the  employ- 
ment mentioned  in  the  Finding,  to  Hanna  and  Morton 
when  and  as  received  by  Hanna  and  Morton; 

2.  The  Tax  Court  of  the  United  States  erred  in  find- 
ing as  a  fact  or  deciding  as  a  matter  of  law  that  the  with- 
drawal of  accrued  interest  on  the  said  trust  fund,  amount- 
ing to  $1,168.86,  constituted  payment  of  a  part  of  the  fee 
for  the  services  rendered  in  the  said  employment  to  Hanna 
and  Morton  when  and  as  received  by  Hanna  and  Mor- 
ton; and 

3.  The  Tax  Court  of  the  United  States  erred  in  de- 
termining that  less  than  95%  of  the  fee  of  Hanna  and 
Morton  for  services  under  the  employment  above  men- 
tioned was  received  in  the  calendar  year  1*^)40. 
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ARGUMENT. 

If  the  decision  of  The  Tax  Court  that  the  conditional 
advances  from  the  trust  fund,  aggregating  $5,500.00,  and 
the  interest  on  the  trust  fund,  amounting  to  $1,168.86, 
constituted  fees  received  by  Hanna  and  Morton  during 
the  years  1932  through  1936  in  connection  with  the  em- 
ployment in  question,  be  regarded  as  a  finding  of  fact, 
it  is  contrary  to  the  uncontroverted  evidence;  and  there- 
fore such  decision  may  be  properly  reviewed  by  this  Hon- 
orable Court. 

If  this  portion  of  the  decision  of  The  Tax  Court  be  re- 
garded as  a  conclusion  of  law,  then  it  is  also  a  proper 
subject  of  review  by  this  Honorable  Court. 

Bogardus  v.  Commissioner,  302  U.  S.  34,  58  S. 
Ct.  61,  82  L.  Ed.  32; 

Dobson  V.  Commissioner,  320  U.  S.  489,  64  S.  Ct. 
239,  88  L.  Ed.  248  (88  L.  Ed.  Adv.  Ops.  179)  ; 

Commissioner  v.  Scottish  American  Investment 
Co.,  89  L.  Ed.  Adv.  Ops.  p.  97  (Dec.  4,  1944) ; 

Claridge  Apts.  Co.  ?'.  C otnmissioner  of  Internal 
Revenue,  89  L.  Ed.  Adv.  Ops.  137  (Dec.  4, 
1944). 

Applicable  Law. 

Section  107,  I.  R.  C,  provides; 

"In  the  case  of  compensation  (a)  received  for  per- 
sonal services  rendered  by  an  individual  in  his  in- 
dividual capacity,  or  as  a  member  of  a  partnership, 
and  covering  a  period  of  five  calendar  years  or  more 
from  the  beginning  to  the  completion  of  such  serv- 
ices, (b)  paid  (or  not  less  than  95  per  centum  of 
which  is  paid)   only  on  completion  of  such  services, 
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and  (c)  required  to  be  included  in  gross  income  of 
such  individual  for  any  taxable  year  beginning  after 
December  31,  1938,  the  tax  attributable  to  such  com- 
pensation shall  not  be  greater  than  the  aggregate  of 
the  taxes  attributable  to  such  compensation  had  it 
been  received  in  equal  portions  in  each  of  the  years 
included  in  such  period."     (Emphasis  supplied.) 

Purpose  and  Intent  of  Section  107,  I.  R.  C. 

By  subsequent  declaration  and  amendment.  Congress 
has  manifested  a  liberal  attitude  and  intent  in  the  enact- 
ment of  this  legislation  for  the  purpose  of  ameliorating 
the  manifest  injustice  to  which  it  was  directed.  The  Sen- 
ate Finance  Committee,  in  commenting  on  Section  220  of 
the  1939  Act,  explained  the  purpose  and  intent  of  this 
legislation  as  follows : 

"It  has  been  considered  a  hardship  to  tax  fully 
the  compensation  of  writers,  inventors,  and  others 
who  work  for  long  periods  of  time  without  pay  and 
then  receive  their  full  compensation  upon  the  com- 
pletion of  their  undertaking.  Under  existing  law, 
such  persons  have  their  income  for  the  whole  period 
aggregated  into  the  final  year.  This  results  in  two 
inequities :  First,  only  the  deductions,  expenses,  and 
credits  of  the  final  year  are  chargeable  against  the 
compensation  for  the  full  period;  second,  under  our 
graduated  surtax,  the  taxpayer  is  subjected  to  a  con- 
siderably greater  burden  because  of  the  aggregation 
of  his  compensation." 

•    Tn  decisions  applying  the  provisions  of  this  section,  the 
courts  ha\  e  uniformlv  manifested  a  liberal  attitude. 
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In  Kccblc  z:  Coinniissioncr,  2  T.  C.  1249,  at  page  1252 
The  Tax  Court  said,  of  the  above  statute: 

"*  *  *  The  statute  is  remedial,  granting  relief  to 
those  coming  within  its  terms.  A  remedial  statute 
should  be  given  a  rational,  sensible  construction  and 
one  which  will  'give  the  relief  it  was  intended  to  pro- 
vide.' Boinmt  Teller  &  Co.  v.  United  States,  283  U. 
S.  258;  F.  Harold  Johnston,  Executor,  33  B.  T.  A. 
551;  Michel  J.  A.  Benin,  1  T.  C.  355.  'Common 
sense  interpretation  is  the  safest  rule  to  follow  in  the 
administration  of  income  tax  laws,'  Rhodes  v.  Com- 
missioner, 100  Fed.  (2d)  966:  and  'a  desire  for 
equality  among  taxpayers  is  to  be  attributed  to 
Congress,  rather  than  the  reverse,'  Colyate-Pahn 
Olive-Peet  Co.,  320  U.  S.  422.  'All  statutes 
must  be  construed  in  the  light  of  their  purpose.  A 
literal  reading  of  them  which  would  lead  to  absurd 
results  is  to  be  avoided  when  they  can  be  given  a 
reasonable  application  consistent  with  their  words 
and  with  the  legislative  purpose.'  Magyar  Co.  v. 
Helvering,  308  U.  S.  389;  H elver ing  v.  New  York 
Trust  Co.,  292  U.  S.  455;  Mtisselman  Hub-Brake 
Co.  V.  Commissioner,  139  Fed.  (2d)  65  ( C.  C.  A., 
6th  Cir.,  Dec.  1,  1943).    *    *    *" 

At  pages  1253-4,  it  was  further  stated: 

"One  other  circumstance  has  inclined  us  to  the 
\  iew  which  we  have  taken.  The  section  was  amended 
by  section  139  of  the  Revenue  Act  of  1942.  The 
amendment  is  not  applicable  to  the  compensation  re- 
cei\'cd  by  these  petitioners;  but  it  is  worthy  of  note 
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that  it  was  made  to  liberalize,  rather  than  to  restrict, 
the  application  of  the  principle  of  taxing  income  at 
the  rates  applicable  when  earned.  In  the  new  act  the 
period  from  the  beginning  to  the  completion  of  the 
services  is  expressed  in  months  rather  than  in  calen- 
dar years  and  the  period  is  reduced — prospectively — 
to  36  calendar  months.  Congress  recognized  that  the 
use  of  the  expression  'calendar  year'  in  the  earlier 
legislation  had  resulted  'in  an  inequitable  limitation 
of  the  scope'  of  the  section  and  therefore  it  was  elimi- 
nated. The  new  legislation  had  no  effect  upon  the 
former  and  it  does  not  cover  the  com^^ensation  re- 
ceived by  these  petitioners.  It  is  nevertheless  some 
slight  indication  that  the  Congress  may  not  have  in- 
tended that  the  term  used  by  it  should  be  applied 
and  interpreted  so  as  to  bring  about  an  inequitable 
result." 

In  Slee  v.  Commissioner,  Docket  No.  76,  a  Memoran- 
dum Opinion  was  rendered  by  The  Tax  Court  on  July  8, 
1943.  In  that  case  the  taxpayer,  an  officer  of  one  of  an 
affiliated  group  of  companies,  received  in  1940  compen- 
sation in  the  amount  of  $24,000.00  for  special  services 
rendered  over  a  period  of  more  than  five  years,  and  which 
compensation  was  in  addition  to  his  regular  salary  dur- 
ing that  period.  It  was  held  that  he  might  properly  avail 
himself  of  the  provisions  of  Section  107,  I.  R.  C. 

In  Addition  v.  Commissioner,  3  T.  C.  427,  the  Com- 
missioner contended  that  a  member  of  the  liquidating  com- 
mittee of  a  bank  who  was  paid  in   1940  for  all  services 
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from  the  time  of  his  appointment  in  1931,  could  not  avail 
himself  of  the  provisions  of  Section  107,  I.  R.  C,  for  the 
reason  that  the  work  to  be  done  by  the  committee  of 
which  he  was  a  member  had  not  been  completed. 

The  Tax  Court  rejected  this  contention  of  the  Commis- 
sioner, and  held  that  the  services  for  which  the  compen- 
sation was  paid  had  been  completed  and  that  therefore  the 
taxpayer  was  entitled  to  avail  himself  of  the  provisions  of 
this  section. 

In  Smith  v.  Conunissioncr,  3  T.  C.  696,  the  Commis- 
sioner contended  that  the  five  year  period  referred  to  in 
Section  107,  I.  R.  C,  meant  a  calendar  year  extending 
from  January  1st  to  December  31st,  and  that  therefore 
the  taxpayer  could  not  obtain  the  benefit  of  this  section 
under   the   facts   presented   in   that  case. 

The  Tax  Court  held  that  the  words  "calendar  year" 
did  not  necessarily  mean  a  year  commencing  on  January 
1st  and  ending  on  December  31st,  and  accordingly  re- 
jected the  contention  of  the  Commissioner  and  held  that 
the  taxpayer  might  secure  the  benefit  of  this  section. 

Tn  Slouyh  v.  Commissioner,  147  F.  (2d)  836  (C.  C.  A. 
6),  the  Commissioner  contended  that  ninety-five  per  cent 
of  the  compensation  must  be  paid  in  one  year  to  entitle 
the  tax])aycr  to  the  benefit  of  Section  107,  I.  R.  C. 

The  Court  rejected  this  contention  and  held  that  the 
ninety-five  ])er  cent  of  the  compensation  need  not  be  paid 
in  one  year. 
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In  the  course  of  the  opinion,  at  page  837,  the  Court 
referred  to  the  report  of  the  Senate  Finance  Committee, 
hereinbefore  quoted,  and  the  Court  said,  at  page  839: 

"It  is  true  that  the  Supreme  Court  has  said,  as 
contended  by  the  Commissioner,  that  provisions 
granting  special  tax  exemptions  are  to  be  strictly 
construed ;  that  exemptions  are  allowed  only  as  a 
matter  of  legislative  grace;  and  that  a  taxpayer  seek- 
ing a  deduction  must  show  that  he  comes  within  the 
terms  of  an  applicable  statute.  Helvering  v.  North- 
west Steel  Mills,  311  U.  S.  46,  49,  61  S.  Ct.  109, 
85  L.  Ed.  29;  White  v.  United  States,  305  U.  S. 
281,  292,  59  S.  Ct.  179,  83  L.  Ed.  172;  New  Colonial 
Ice  Co.  v.  Helvering,  292  U.  S.  435,  440,  54  S.  Ct. 
788,  78  L.  Ed.  1348.  But  it  is  also  true  that  the 
Supreme  Court  has  said  that  a  tax  law  is  to  be  con- 
strued liberally  in  favor  of  the  taxpayers  to  give  the 
relief  it  was  intended  to  provide'  (Bonwit  Teller  & 
Co.  V.  United  States,  283  U.  S.  258,  263,  51  S.  Ct 
395,  397,  75  L.  Ed.  1018) ;  and  that  'if  the  words 
[of  a  tax  statute]  are  doubtful,  the  doubt  must  be 
resolved  against  the  government  and  in  favor  of  the 
taxpayer.'  United  States  v.  Merriam,  263  U.  S.  179, 
188,  44  S.  Ct.  69,  71,  68  L.  Ed.  240,  29  A.  L.  R. 
1547.  See  to  the  same  effect  Gould  v.  Gould,  245  U. 
S.  151,  153,  38  S.  Ct.  53,  62  L.  Ed.  211. 

In  Colgate-Palmolive-Peet  Co.  v.  United  States, 
320  U.  S.  422,  425,  429,  64  S.  Ct.  227,  the  statement 
was  made  that  a  desire  for  equality  among  taxpayers, 
rather  than  the  reverse,  is  to  be  attributed  to  Con- 
gress.   *    *    *" 
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The  $27,500.00  Received  b}'  Hamia  and  Morton  on  Oc- 
tober 15,  1932,  Did  Not  Become  Compensation 
"Received  for  Personal  Services"  Until  the  Trust 
Obligations  Had  Been  Discharged,  Which  Did 
Not  Occur  Until  January  19,  1940. 

As  a  general  rule,  the  income  tax  law  is  concerned  only 
with   realized  gains  and  realized  losses. 

Weiss  V.  IVciner,  279  U.  S.  ^Z2>,  335,  7Z  L.  Ed. 
720.  721; 

Lucas  V.  American  Code  Co.,  280  U.  S.  445,  74 
L.  Ed.  538; 

Cotnmissioucr  v.  Darnell,  Inc.,  60  F.  (2d)  82. 

An  important  case,  directly  in  point,  and  identical  in 
principle  with  the  facts  in  the  present  proceeding,  is  the 
case  of  Taylor  v.  Commissioner,  34  B.  T.  A.  347,  89  F. 
(2d)  465.  19  A.  F.  T.  R.  378  (C.  C.  A.  7,  March  26, 
1937j,  wherein  it  appeared  that  the  petitioners  and  their 
wi\es  owned  all  of  the  stock  of  Transcontinental  Freight 
Company  outstanding  in  May,  1925.  At  that  time  they 
sold  all  of  such  stock  to  the  Baldwin  Universal  Company. 
At  about  the  same  time,  petitioners  entered  into  a  con- 
tract with  Transcontinental  Freight  Company,  whereby 
the  freight  company  transferred  to  petitioners  United 
.States  bonds  of  the  par  value  of  $145,000.00;  and  the  peti- 
tioners agreed  to  assume  and  pay  all  additional  income 
and  excess  profits  taxes  ultimately  found  to  be  due  from 
the  freight  company  for  the  years  1917  to  1924,  inclu- 
sive, excepting  unpaid  installments  of  1924  taxes  shown 
on  the  original  returns  of  the  company;  and  further 
agreed  to  hold  the  company  harmless  and  indemnify  it 
against  all  expense  for  attorneys'  fees  in  connection  with 
the  adjustment  of  such  taxes.     The  freight  company  re- 
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linquished  all  right  to  receive  back  any  part  of  the  bonds 
in  case  the  tax  liability  was  settled  for  less  than  $145,- 
000.00.  Petitioners,  who  filed  their  income  tax  returns  on 
a  cash  receipts  and  disbursements  basis,  did  not  report  any 
part  of  the  $145,000.00  in  their  incomes  for  1925.  A 
Revenue  Agent  included  it,  and  the  petitioners  protested 
its  inclusion,  and  their  protest  was  allowed  by  the  Commis- 
sioner. In  the  final  settlement  of  their  tax  liabilities  for 
1925.  no  part  of  the  $145,000.00  was  included  in  their 
income. 

Subsequently,  the  Commissioner,  in  determining:  the  de- 
ficiencies of  petitioners  for  1929,  included  the  $145,000.00, 
less  certain  expenses  paid  as  attorneys'  fees.  Each  peti- 
tioner then  claimed  that  one-half  of  the  $145,000.00  was 
income  to  him  in  1925. 

Both  the  Board  of  Tax  Appeals  and  the  Circuit  Court 
of  Appeals  held  that  the  income  was  properly  assessed  to 
petitioners  in  1929.  The  Board  of  Tax  Appeals  said 
(pp.  349,  350): 

''*  H=  *  Although  the  petitioners  received  the  Liberty 
bonds  in  1925,  they  did  not  realize  a  gain  of  $145,- 
000.00  in  1925  from  the  transaction  because  the  trans- 
action was  only  then  beginning,  and  it  was  apparent 
at  that  time  that  they  would  have  to  make  some  ex- 
penditures which  might  even  exhaust  the  entire 
amount  which  they  had  received.  Until  the  tax  lia- 
bility was  settled  and  their  expenses  determined,  no 
one  could  say  whether  they  had  had  a  gain  or  a  loss. 
The  transaction  was  incomplete  for  tax  purposes  un- 
til 1929,  when  the  tax  liability  which  they  had  agreed 
to  settle  was  finally  settled  and  their  expenses  of  liti- 
gation paid.  Then  for  the  first  time  their  gain  on 
the  transaction  could  be  computed  by  deducting  their 
expenditures  from  their  receipts.     *     *     "^J' 
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The  Circuit  Court  of  Appt-als  said  (p.  468): 

"We  conclude  that  1925  was  not  the  proper  year 
for  the  inclusion  of  value  of  these  bonds.  Stoner 
V.  Commissioner  (C.  C.  A.)  79  F.  2d  75;  Com- 
missioner V.  Cleveland  Trinidad  Paving  Co.  (C.  C. 
A.)  62  F.  2d  85;  Lucas  v.  American  Code  Co.,  280 
U.  S.  445,  50  S.  Ct.  202,  74  L.  Ed.  538,  67  A.  L.  R. 
1010:  North  American  Oil  Consol.  v.  Burnet,  286 
U.  S.  417,  52  S.  Ct.  613,  76  L.  Ed.  1197. 

Petitioners'  entire  argument  is  based  upon  the  fact 
that  they  acquired  physical  possession  of  $145,000 
of  Liberty  Bonds  in  1925.  They  seemingly  overlook 
the  fact  that  this  was  but  the  first  step  in  a  business 
transaction ;  that  the  second  step  in  said  transaction 
was  an  adjudication  and  payment  of  the  tax  against 
T.  F.  Co.  When  that  tax  was  determined  and  paid, 
the  transaction  was  com])leted.  The  profit  was  then 
certain.     This  was  in  1929." 

Applying  the  principle  declared  in  the  foregoing  au- 
thorities, it  is  obvious  that  when  the  sum  of  $27,500.00 
was  paid  to  Hanna  and  Morton  in  October,  1932,  this  was 
but  the  first  step  in  a  business  transaction.  The  second 
step  in  the  transaction  was  to  ascertain  the  amount  of 
niuney  to  be  expended  for  costs  by  Hanna  and  Morton. 
This  could  n(jt  be  ascertained  until  the  conclusion  of  the 
employment,  in  1940.  Then  and  then  only  could  it  be  de- 
termined that  any  part  of  the  $27,500.00  was  to  as.sume 
the  character  of  compensation.  When  the  litigation  was 
concluded,  and  the  amount  of  expenditures  for  costs  was 
definitely  known,  then  and  then  only,  the  transaction  was 
completed.  At  that  time,  and  not  until  that  time,  the 
profit  or  compensation  was  certain.     That  was  in   1940. 
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Another  important  case  is  that  of  Stoner  v.  Commis- 
sioner^ 79  F.  (2d)  75  (C.  C.  A.  3),  in  which  it  appears 
that  Stoner  sold  certain  stock  and  agreed  to  deposit,  and 
did  deposit,  $50,000.00  of  the  purchase  price,  and  main- 
tained the  same  on  deposit  for  the  term  of  two  years  to 
meet  certain  obligations  specified  in  the  contract  of  sale. 
No  part  of  the  money  was  used  for  such  purpose,  and  at 
the  end  of  the  two  year  period,  on  June  1,  1931,  the 
$50,000.00  was  withdrawn  from  this  special  deposit. 

The  Court  held  that  the  taxpayer's  share  of  this  fund 
was  not  income  to  the  taxpayer  for  the  year  1929,  in 
which  it  was  received  and  in  which  the  deposit  was  made, 
but  was  income  in  the  year  1931  in  which  it  was  with- 
drawn.    The  Court  said,  at  page  76: 

"Generally  speaking,  the  Income  Tax  Law  is  con- 
cerned only  with  realized  gains.  Lucas  v.  American 
Code  Company,  supra.  There  was  no  receipt  of  his 
share  of  the  fund  by  the  taxpayer  in  1929  as  real- 
ized gain.  He  was  acting  in  a  fiduciary  capacity 
for  the  group  of  shareholders  in  the  Suburban  Com- 
pany, among  whom  he  himself  was  one.  He  re- 
ceived the  purchase  price  in  that  capacity  and  under 
the  terms  of  the  contract  whereby  it  was  received,  he 
agreed  as  'Seller,'  to  deduct  the  $50,000  fund,  de- 
posit it  in  a  special  account,  and  maintain  it  intact 
for  two  years  except  for  such  withdrawals  as  were 
necessary  to  carry  out  the  purposes  of  indemnification. 
Thus,  Stoner,  as  an  individual  taxpayer,  did  not  re- 
ceive his  share  of  the  fund  until  1931,  or  have  any 
right  to  it,  any  more  than  the  several  other  share- 
holders of  the  Suburban  Company  represented  by 
him.  There  could  be  no  realized  gain  in  the  fund 
by  any  of  the  shareholders  until   1931    '""    *    *." 
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Tn  the  case  of  Preston  ?•.  Comnnssioner,  35  U.  S.  B.  T. 
A.  312.  it  api)ears  that  two  attorneys  performed  services 
for  chents  and  received  a  check  in  payment  therefor  pay- 
able to  the  order  of  both ;  that  they  could  not  agree  to 
the  amount  to  which  each  was  entitled;  and  the  check 
was  deposited  in  a  bank  to  the  joint  account  of  both,  and 
there  was  drawn  from  the  joint  account  during  the  tax- 
able year  such  amount  only  as  each  conceded  the  other 
entitled  to,  the  balance  being  held  to  be  drawn  upon  on 
settlement  of  the  differences  between  them. 

It  was  held  that  each  attorney  was  required  to  report 
as  income  only  the  cash  withdrawn  for  his  separate  use 
during  the  year.  The  Board  of  Tax  Appeals  said,  at 
page  321 : 

"In  the  last  named  case,  and  in  numerous  others 
cited  by  the  respondent,  the  Board  has  held  that 
where  a  taxpayer  actually  received  money  or  property 
under  a  claim  of  right  the  taxpayer  is  liable  to  in- 
come tax  upon  the  amounts  received  even  though  at 
a  later  date  a  portion  of  the  money  had  to  be  re- 
funded. Those  cases  are,  however,  distinguishable 
from  the  one  at  bar.  The  facts  in  this  case  are  clear 
that  Preston  did  not  have  the  use  and  enjoyment  in 
1930  of  any  portion  of  the  check  received  and  made 
l)ayable  to  Preston  and  Peck  except  to  the  amount 
of  $100,000    *    *    *." 

Applying  the  same  reasoning  to  the  case  at  bar,  it  must 
be  acknowledged  that  Hanna  and  Alorton  did  not  have  the 
use  or  enjoyment  of  any  part  of  the  sum  of  $27,500.00 
paid  on  October  15,  1932,  except  possibly  $5,500.00  with- 
drawn   therefrom    with    the    consent    of    the    client,    until 
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January  19,  1940.  Even  as  to  this  latter  amount  they 
were  under  obHgation  to  replace  it  should  the  expenses 
exceed  the  amount  retained  in  the  trust. 

Another  important  case  in  point  is  Madigan  v.  Com- 
missioner, 43  B.  T.  A.  549.  In  that  case  it  appears  that 
a  football  coach  was  employed  for  a  fixed  salary  plus  a 
percentage  of  certain  receipts  which  could  not  be  deter- 
mined until  an  accounting  in  the  following  year.  In  the 
tax  year  he  received  a  check  from  his  employer  with  the 
express  understanding  that  he  hold  the  amount  in  trust 
until  after  the  accounting  for  the  tax  year  could  be  com- 
pleted. 

It  was  held  that  the  petitioner  was  not  required  to  re- 
port the  check  so  received  as  income  in  the  tax  year. 
In  the  course  of  the  decision,  the  Board  of  Tax  Appeals 
said,  at  page  551 : 

"*  *  *  No  one  could  tell  until  after  the  1936  account- 
ing whether  petitioner  would  be  entitled  to  any  com- 
mission for  the  season,  and  certainly  not  w^hat  the 
amount,  if  any,  would  be.  Prior  to  the  accounting 
determination  of  the  amount,  petitioner  had  and 
claimed  no  right  to  use  or  enjoy  any  of  the  check 
except  the  amount  of  his  1934  and  1935  commissions 
which  had  been  fixed  and  determined.  This  much  he 
returned  for  tax  in  his  1936  income.  The  Commis- 
sioner was  in  error  in  adding  any  additional  amount 
of  the  Fordham  check.  Sara  R.  Preston,  35  B.  T. 
A.  312;  cf.  North  American  Oil  Consolidated  z'.  Bur- 
net, 286  U.  S.  417;  Doyle  v.  Commissioner,  110 
Fed.  (2d)  157;  certiorari  denied,  311  U.  S.  658; 
Commissioner  v.  Alamitos  Land  Co.,  112  Fed.  (2d) 
648." 


—27— 

Advances  From  the  Trust  Funds  Were  Not  Compen- 
sation  "Received   for   Personal   Services." 

The  undisputed  evidence  discloses  that  the  advances 
from  the  trust  funds,  aggregating  $5,500.00,  were  loans 
which  Hanna  and  Morton  were  under  the  obligation  of 
returning  to  the  trust  fund  if  and  when  occasion  arose. 

Compensation  "received  for  personal  services,"  in  the 
ordinary  use  of  the  terminology,  means  something  paid 
unconditionally  as  a  salary  or  wage  or  fee  for  personal 
services  rendered. 

These  advances  were  not  of  this  character.  It  is  plain 
from  the  choice  of  the  language  used  by  Congress,  "com- 
pensation received  for  personal  services",  that  it  was  not 
intended  or  contemplated  that  conditional  advances  of  this 
type  should  be  classified  as  compensation,  and  that  the  ac- 
ceptance thereof  should  deprive  the  taxpayer  of  the  bene- 
fit of  the  undisputed  purpose  and  intent  of  this  legisla- 
tion. 

These  advances  do  not  come  within  the  letter  of  the 
statute.  Even  if  they  did,  they  are  not  within  the  intent 
of  the  statute.  Facts  which,  although  within  the  letter 
of  the  statute  are  not  within  the  intent  or  purpose  of  the 
legislation,  should  not  be  treated  as  subject  to  the  statute. 

In  Knight  Neivspapers  v.  Commissioner,  143  F.  (2d) 
1007  (C.  C.  A.  6),  the  Court  had  occasion  to  consider 
the  (|uestion  as  to  whether  certain  income  received  by  a 
corporation  subject  to  a  contingent  obligation  to  repay 
the  same,  should  be  classified  as  income  of  the  corporation 
witliin  the  terms  of  the  Personal  Holding  Companies  Act. 
The  Court  said,  at  page  1009: 

"Since  the  decision  in  North  American  Oil  Con- 
solidated V.   Burnet,  286  U.   S.  417,  424,  52  .S.  Ct. 


613,  615,  76  L.  Ed.  1197,  it  has  been  thought  to  be 
the  rule  that  'if  a  taxpayer  receives  earnings  under 
a  claim  of  right  without  restriction  as  to  its  dispo- 
sition, he  has  received  income  which  he  is  required 
to  return  (for  tax  purposes),  even  though  it  may  still 
be  claimed  that  he  is  not  entitled  to  retain  the  money, 
and  even  though  he  may  still  be  adjudged  liable  to 
restore  its  equivalent'    *    *    *." 

After    discussing    additional    cases    involving    the    same 
principle,  the  Court  further  said,  at  page  1010: 

''The  cases  cited,  hozvever,  deal  with  the  incidence 
of  the  general  income  tax,  and  it  has  been  pointed  out 
that  no  great  injustice  results  in  regarding  tentative 
or  contingent  gains  as  income  when  received,  since, 
if  repayment  is  subsequently  required,  allowable  de- 
ductions in  a  later  year  would  roughly  recompense 
the  taxpayer  for  the  tax  paid  in  an  earlier  year. 
Here,  however,  a  surtax  of  some  65  to  75%  is  in- 
volved, and  this  cannot  be  recovered  by  a  deduction 
for  loss  claimed  in  a  subsequent  year,  since  tax  sav- 
ing would  then  be  limited  by  application  only  of  the 
normal  income  tax  rate.  The  personal  holding  com- 
pany surtax  is  not,  it  is  urged,  a  true  tax,  but  a  pen- 
alty. Its  purpose  is  to  force  distribution  of  profits 
by  a  corporation  so  that  they  will  be  subject  to  taxa- 
tion as  income  of  shareholders.  This  has  been  noted 
in  many  cases,  including  General  Securities  Co.  v. 
Commissioner,  10  Cir.,  123  F.  2d  192;  Pembroke 
Realty  &  Securities  Corp.  v.  Commissioner,  2  Cir., 
122  F.  2d  252.  So,  it  is  insisted,  the  rule  of  the 
Burnet  case  is  not  applicable,  and  even  if  the  statute 
covers  such  income,  it  certainly  was  not  within  the 
intention  of  the  Congress  to  treat  contingent  gains 
as  income  subjecting  a  holding  company,  not  organ- 
ized for  tax  evasion  purposes,  to  the  severe  penalties 
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of  the  Act.  Administrative  necessity  does  not  re- 
quire such  onerous  result.  It  is  within  the  power 
of  the  court  to  declare  a  thing  which  is  zvithin  the 
letter  of  the  statute,  not  governed  by  the  statute,  be- 
cause not  zvithin  its  spirit  or  the  intention  of  its 
nmkcrs.  Pembroke  Realty  &  Securities  Co.  v.  Com- 
missioner, supra;  Holy  Trinity  Church  v.  United 
States,  143  U.  S.  457,  12  S.  Ct.  511,  36  L.  Ed.  226; 
Gregory  v.  Helvering,  293  U.  S.  465,  55  S.  Ct.  266, 
79  L.  Ed.  596,  97  A.  L.  R.  1355."  (Emphasis  sup- 
plied. ) 

The  Sum  of  $1,168.86,  Interest  on  the  Savings  Ac- 
counts, Did  Not  Constitute  Compensation  **Re- 
ceived  for  Personal  Services." 

The  interest  received  on  the  savings  bank  accounts 
clearly  was  not  compensation  "received  for  personal  serv- 
ices" within  the  intent,  purpose  or  language  of  Section 
107,  1.  R.  C.  The  interest  is  broadly  distinguished  from 
the  character  of  compensation  described  in  this  section, 
for  it  was  not  any  part  of  the  compensation  contracted  to 
be  paid  for  the  services  to  be  rendered. 

The  compensation  for  the  personal  services  rendered  in 
the  employment  in  question  was  definitely  fixed  by  the 
terms  of  the  written  contract  of  which  Exhibits  10  and  1 1 
are  copies.  It  was  definitely  limited  to  a  contingent  fee 
of  a  percentage  of  the  amount  of  the  recovery,  plus  the 
balance,  if  any,  which  might  remain  in  the  trust  fund. 
The  interest  was  no  part  of  that  compensation. 

If  the  receipt  or  retention  of  this  interest  by  Hanna 
and  Morton  had  been  challenged,  they  could  not  have  de- 
fended the  right  to  receive  or  retain  this  interest  .in  any 
court  in  the  land  on  the  theory  that  it  constituted  compen- 


—30— 

sation  or  a  part  of  the  compensation  for  the  services  ren- 
dered in  this  litigation.  They  had  entered  into  contracts 
[Exhibits  10  and  11  J.  definitely  fixing  the  compensation 
they  were  to  receive  for  rendering  these  services.  Any 
payment  in  addition  to  that  for  which  they  had  thus  con- 
tracted would  have  been  purely  gratuitous  as  a  matter 
of  law. 

The  word  "compensation"  as  used  in  Section  107,  I. 
R.  C,  is  legally  equivalent  to  "consideration."  It  is  ele- 
mentary that  where  parties  have  agreed  to  perform  serv- 
ices for  a  definitely  specified  consideration,  any  additional 
inducement  to  the  parties  to  perform  the  services,  whether 
by  payment  of  money  or  otherwise,  is  wholly  gratuitous. 

The  permission  given  to  Hanna  and  Morton  to  receive 
this  interest  was  in  the  nature  of  a  loan  at  the  time  of  the 
transactions,  fur  it  was  subject  to  the  obligation  of  re- 
payment if  it  became  necessary  for  the  payment  of  costs 
and  expenses. 

When  the  case  was  finally  concluded  in  1940  and  that 
possibility  no  longer  existed,  the  interest  became  a  gratu- 
ity from  the  Lazards  to  Hanna  and  Morton. 

Tf  it  were  necessary  to  be  so  specific,  it  might  be  logi- 
cally argued  that  the  interest  was  an  emolument  or  an 
honorarium.  The  purposes  of  this  case  do  not  require 
that  the  interest  be  characterized  with  perfect  exactitude. 
This  much  is  certain.  Upon  the  facts  and  under  the  law, 
it  was  not  "compensation  received  for  personal  services." 

In  cases  where  the  courts  have  had  occasion  to  consider 
whether  such  incidental  financial  benefits  were  to  be  classi- 
fied as  compensation,  it  has  been  uniformly  held  that  they 
are  not  to  be  so  classified.  Thus,  it  has  been  held  that 
the  word  "emoluments"  has  a  broader  meaning  than  the 
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word  "fees."  which  are  detinecl  as  a  reward  or  wages  given 
to  one  as  a  recompense  for  his  labor  and  trouble  for  the 
execution  of  his  office  or  profession.  State  v.  Dishman, 
334  Mo.  874,  68  S.  W.  (2d)  797,  798. 

l^ikewise,  it  has  been  uniformly  ruled  that  commuta- 
tions, allowances  for  quarters,  lump  sum  subsistence  allow- 
ances, lump  sum  allowances  for  uniforms  and  equipment 
and  lump  sum  allowances  for  traveling  expenses  made  to 
officers  of  the  armed  forces  do  not  constitute  income. 
(See  Regulations  111,  Sec.  29.22(a)-3,  par.  7704,  Pren- 
tice-Hall Service,  1945 ;  also  various  bulletins  listed  in 
par.  7730.  Prentice  Hall-Service,  1945;  also,  Jones  v. 
United  States,  60  Ct.  CI.  552,  5  A.  F.  T.  R.  5297,  and 
Sherburne's  Case,  16  Ct.  CI.  491.) 

In  United  States  v.  Smith,  158  U.  S.  346,  at  p.  348, 
39  L.  ed.  1011,  at  p.  1012,  the  Court  said: 

"*  ''•'  *  The  allowance  of  mileage  to  officers  of  the 
United  States,  particularly  in  the  military  and  naval 
service,  when  traveling  in  the  service  of  the  govern- 
ment, is  fixed  at  an  arbitrary  sum,  not  only  on  ac- 
count of '  the  difficulty  of  auditing  the  petty  items 
which  constitute  the  bulk  of  traveling  expenses,  but 
for  the  reason  that  officers  travel  in  different  styles, 
and  expenses,  which  in  one  case  might  seem  entirely 
reasonable,  might  in  another  be  deemed  to  be  un- 
reasonable. There  are  different  standards  of  travel- 
ing as  of  living,  and  while  the  mileage  in  one  case 
may  more  than  cover  the  actual  expenses,  in  another 
it  may  fall  short  of  it.  It  would  be  obviously  unjust 
to  allow  one  officer  a  certain  sum  for  traveling  from 
New  York  to  Chicago,  and  another  double  that  sum, 
and  yet  their  actual  expenses  may  differ  as  widely  as 
that.  The  object  of  the  statute  is  to  fix  a  certain  al- 
lowance, out  of  zvhich  the  officer  may  make  a  saving 
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or  not  as  he  chooses,  or  is  able.  And  while,  in  some 
cases,  it  may  operate  as  a  compensation,  it  is  not  so 
intended,  and  is  not  a  fee,  charge,  or  emolument  of 
his  office  within  the  meaning  of  section  824  *  *  *." 
(Emphasis  supplied.) 

Thus,  it  has  been  held  that  the  appropriation  of  a  lump 
sum  to  defray  the  personal  expenses  of  a  public  official 
does  not  constitute  additional  compensation  to  the  public 
official. 

State  V.   Yelk,  7  Wash.    (2d)   443,   110  P.    (2d) 

162; 
Kirkwood  V.  Soto,  87  Cal.  394,  25  Pac.  488; 
Milwaukee   County  v.   Halsey,   149  Wis.   82,    136 

N.  W.  139; 
Cummings  v.  Smith,  368  111.  94,   13  N.  E.   (2d) 

69; 
McCoy  V.  Handlin,  35  S.  D.  487,  153  N.  W.  361, 

L.  R.  A.  1915E,  858,  Ann.  Cas.  1917A,  1046; 
Macon  County  v.  Williams,  284  Mo.  447,  224  S. 

W.  835; 
State  V.  Reeves,  44  S.  D.  568,  184  N.  W.  993; 
Smith  V.  Jackson,  241  Fed.  747  (C.  C.  A.  5)  ;  246 
U.  S.  388,  38  S.  Ct.  353,  62  L.  ed.  788. 

This  principle  has  been  extended  to  appropriations  pro- 
\'iding  for  the  entertainment  of  public  officials  and  tor 
wines,  liquors  and  cigars  furnished  to  public  officials. 
Riiss  V.  Commonwealth,  210  Pa.  544,  60  Atl.  169,  105 
A.  S.  R.  825. 

It  has  been  held  that  a  residence  furnished  to  a  sheriff 
is  not  a  part  of  his  compensation  within  the  terms  of  the 
Corrupt  Practices  Act.  Kommers  v.  Palagi,  111  Mont. 
293,  108  P.  (2d)  208. 


In  Morroiv  z'.  Orshel  Bros.  Truck  Lines,  235  Mo.  App. 
11(>6,  131  S.  W.  (2d)  138,  it  was  held  that  the  act  of  an 
employer  in  allowing  an  employee  the  gratuitous  use  of 
the  employer's  automobile  for  the  employee's  own  con- 
venience, was  a  gratuity  and  did  not  constitute  a  part  of 
the  com^xinsation  of  the  employee.     The  Court  said : 

"The  Commission  found  that  claimant's  annual 
salary  did  not  exceed  the  sum  of  $3600.  Claimant 
testified  that  his  salary  was  $3600  per  year,  but  on 
cross-examination  he  said  that  he  was  furnished  the 
automobile  not  only  in  connection  with  the  business, 
but  that  he  was  permitted  to  use  it  for  his  own  con- 
venience. There  is  nothing  in  the  evidence  to  show 
that  the  employer  could  not  have  withdrawn  that  use 
at  any  time  it  saw  fit,  and  that  its  use  was  anything 
more  than  a  gratuity  extended  by  the  employer  to  the 
employee,  which  could  have  been  terminated  at  any 
time.  If  it  was  such  it  could  not  be  considered  as 
any  part  of  his  compensation.  See  Russell  v.  Elv 
&  Walker  Dry  Goods  Co.,  i^2  Mo.  645,  60  S.  W. 
2d  44,  87  A.  L.  R.  953.     *     *     *." 

It  has  been  held  that  interest  collected  by  a  United 
States  District  Court  Clerk  on  funds  in  his  custody,  is  not 
a  part  of  the  emoluments  of  his  office. 

United  States  v.  MacMillan,  209  Fed.  266  (D.  C. 
N.  D.  Ill,  E.  D.); 

United  States  v.  MacMillan,  251   Fed.  55    (C.  C. 
A.  7); 

United  States  v.  MacMillan,  253  U.  S.  195,  40  S. 
Ct.  540,  64  L.  ed.  857. 
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In  Bogardits  v.  Coriiinissioiicr,  302  U.  S.  34,  58  S.  Ct. 
61,  82  L.  ed.  32,  it  was  held  that  sums  of  money  paid  by 
a  corporation,  which  had  been  formed  by  the  stockhold- 
ers of  another  corporation,  to  acquire  certain  assets  of 
such  other  corporation,  in  contemplation  of  the  sale  of  its 
entire  stock  to  a  third  corporation;  to  employees,  former 
employees,  and  a  relative  of  a  deceased  employee  of  the 
second  corporation,  in  recognition  of  the  loyal  support 
which  had  helped  to  make  the  undertaking  a  success;  are 
gifts,  although  designated  as  an  "honorarium"  and  as  a 
"bonus  '•'  *  *  in  recognition  of  the  valuable  and  loyal 
services." 

In  the  course  of  its  decision,  the  Supreme  Court  said, 
302  U.  S.  34,  42;  82  L.  ed.  32,  38: 

"Because  the  Unopco  stockholders  had  benefited  by 
the  past  services  of  the  recipients,  it  by  no  means 
follows  that  the  distribution  in  question  was  not  a 
gratuity.  It  nowhere  appears  in  the  record  that  full 
compensation  had  not  been  made  for  these  services. 
There  would  seem  to  be  a  natural  inference  to  the 
contrary;  and  the  inference  is  made  determinate  by 
the  stipulated  fact  that  no  one  was  under  any  obliga- 
tion, legal  or  otherwise  (and  this  would  include  a 
moral  obligation,  however  slight)  *to  pay  any  addi- 
tional compensation.'  There  is  no  ground  for  saying 
that  the  benefit  received  and  the  compensation  then 
paid  for  it  were  not  equivalents." 

In  Siegel  v.  Commissioner,  39  B.  T.  A,  60,  it  appeared 
that  a  law  firm  had  rendered  certain  services  in  con- 
nection with  the  acquisition  by  a  client  <»f  a  large  block  of 
stock  in  a  corporation.  The  law  firm  was  paid  $50,000.00 
for  its  services,  and  was  given  an  option  to  acquire  5,000 


shares  of  the  stock  involved  in  the  transaction  at  an  ad- 
vantageous price. 

It  was  claimed  by  the  Commissioner  that  the  option  to 
jmrchase  this  stock  at  such  price  was  additional  compen- 
sation U)  the  law  firm.  The  Board  of  Tax  Appeals  held 
that  this  was  not  correct,  stating,  at  page  66: 

"Testing  the  facts  of  record  by  the  criteria  thus 
laid  down,  it  is  clear  that  the  transfer  of  the  option 
was  in  every  sense  a  gift.  It  was  so  specifically 
characterized  by  both  parties.  Compensation  in  the 
lull  amount  agreed  on  had  been  paid.  It  came  as  a 
surprise  to  petitioner  and  was  conceived  and  sug- 
gested by  the  donor.  On  receipt  by  petitioner  it  was 
gratuitously  apportioned  by  him  among  certain  of 
his  associates  but  not  in  the  ratio  of  participation 
and  ownership  in  the  firm  business.  The  only  prem- 
ises on  which  respondent's  case  is  based  are  the  fact 
that  the  relationship  of  attorney  and  client  had  ex- 
isted, the  coincidence  in  time  with  the  payment  of 
fees,  and  the  further  fact  that  the  assignment  was 
inspired  by  appreciation  of  valuable  services  ren- 
dered. But  the  Supreme  Court  has  indicated  clearly 
that  these  circumstances  are  not  sufficient  to  defeat 
a  gift  if  in  fact  a  gift  is  intended  and  carried  out." 

In   the    recent   case   of   McDermott   v.    Commissioner, 

F.   (2d)   (June  18,   1945),  the  United  States 

Court  of  Appeals  for  the  District  of  Columbia  reversed 
The  Tax  Court's  determination  that  the  Ross  Essay  Prize 
awarded  by  the  American  Bar  Association  constituted 
taxable  income  to  the  recipient,  holding  that  the  award 
was  not  paid  for  services  renderetl  but  was  a  gift. 

In  Chase  v.  Commissioner,  19  B.  T.  A.  1040,  it  ap- 
peared  that   petitioner   was   the  sister  of  George   Chase, 


—36— 

who  had  been  Dean  of  the  New  York  Law  School,  and 
to  whom  the  said  school  was  indebted  at  the  time  of  his 
death  in  th  eamount  of  approximately  $29,000.00.  This 
indebtedness  represented  a  balance  on  an  account  which 
had  run  over  a  period  of  10  years.  After  the  death  of 
George  Chase,  the  New  York  Law  School  paid  a  substan- 
tial amount  to  the  petitioner  as  interest  on  this  debt. 

The  Board  of  Tax  Appeals  held  that  this  was  a  gift, 
and  did  not  represent  income  to  the  petitioner;  basing  its 
decision  upon  the  fact  that  there  was  no  obligation  to 
pay  interest,  and  in  any  event  that  the  petitioner  was  not 
entitled  to  the  payment  of  any  interest. 

In  Jones  V.  Commissioner,  31  F.  (2d)  755  (C.  C.  A. 
3),  it  was  held  that  where  upon  the  sale  of  stock  in  two 
affiliated  corporations  by  their  stockholders,  the  stock- 
holders deposited  $300,000.00  to  be  distributed  to  the  ad- 
ministrative staff  of  the  two  corporations,  such  payment 
was  a  gift,  and  not  compensation. 

The  Court  held  that  it  constituted  a  gratuitous  payment 
by  the  stockholders  "in  recognition  of  the  past  faithful 
work  of  the  staff,"  and  that  the  payment  was  made  with- 
out obligation  or  any  consideration  then  or  theretofore 
received  or  rendered  to  the  stockholders. 

The  Commissioner  has  ruled  that  railroad  transporta- 
tion passes  issued  to  employees  and  their  families,  to  be 
used  when  not  engaged  on  business  of  the  company,  are 
to  be  considered  as  gifts,  and  not  income.  O.  D.  946 — 
C.  B.  June.  1921,  p.  110,  1945  Prentice-Hall  Service,  par. 
8676. 

In  the  case  of  Rose,  Etc.  ?'.  Trust  Company  of  Georgia, 
28  F.  (2d)  767  (C.  C.  A.  5),  it  appeared  that  the  Trust 
Company  of  Georgia  was  a  member  of  a  syndicate  for  the 
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purpose  of  reorganizing  the  Coca  Cola  Company  of  Geor- 
gia. TIk-  syndicate  agreed  to  purchase  83,000  shares  of 
the  common  stock  at  $5.00  per  share  and  to  underwrite 
417.000  shares  of  common  stock  for  sale  to  the  public  at 
$3.^.00  i)er  share.  The  Trust  Company  of  Georgia  re- 
ceived 13,677  shares  of  common  stock  at  $5.00  per  share 
as  a  result  of  this  transaction. 

The  Commissioner  contended  that  the  difference  be- 
tween the  $5.00  per  share  paid  and  the  market  value  of  the 
stock,  approximately  $40.00  per  share,  constituted  compen- 
sation to  the  Trust  Company  of  Georgia  for  which  it  was 
liable  for  the  payment  of  income  tax. 

The  Court  denied  this  contention,  saying,  at  page  768: 

''Conceding  that  compensation  for  personal  serv- 
ices may  be  paid  in  property,  instead  of  in  money, 
and  that  income  taxes  may  be  assessed  on  the  value 
of  the  property,  we  agree  with  the  District  Court  that 
the  transaction  here  in  question  was  a  purchase  in 
good  faith.  In  such  case  no  taxable  income  would 
be  derived  until  the  disposal  of  the  stock,  except,  of 
course,  that  arising  from  dividends.  Eisner  v.  Ma- 
comber,  252  U.  S.  189.  40  S.  Ct.  189,  64  L.  ed.  521, 
9  A.  L.  R.  1570:  McCaughn  v.  Ludington,  268  U.  S. 
106,  45  S.  Ct.  423,  69  L.  Ed.  868." 

It  has  been  uniformly  held  that  where  the  driver  of  an 
aut(miobile  is  accompanied  by  another  individual,  and  the 
trip  is  made  for  pleasure,  social  or  entertainment  pur- 
])oses,  and  the  accompanying  individual  shares  the  cost 
of  gasoline  and  oil  or  cost  of  operating  the  automobile  on 
the  trip,  such  sharing  is  an  exchange  of  social  amenities, 
and  does  not  transform  the  individual  from  a  guest  into  a 
l)aying  ])assenger  under  statutes  defining  guest  as  a  person 
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who    accepted    a    ride     without     giving     "compensation" 
therefor. 

McCami  z:  Hoffman,  9  Cal.  (2d)  279; 

Rogers  v.  Vreeland,  16  Cal.   (2d)  364; 

Starkweather  v.  Hession,  23  Cal.  App.   (2d)  336; 

Stephen  v.  Spaiddiiig,  32  Cal.  App.  (2d)  326. 

It  is  to  be  noted  that  the  association  between  Lang  and 
Morton  over  the  period  when  this  litigation  was  pending, 
from  1932  to  1940,  w^as  close  and  intimate.  Morton  tes- 
tified that  Lang  was  working  on  the  case  almost  con- 
stantly except  for  a  period  of  one  year  when  he  was  in 
France.  [64.]  He  testified  that  Mr.  Lang  watched  the 
trust  funds  like  a  hawk.      [68.] 

These  are  but  fragmentary  revelations  from  which,  as 
well  as  from  the  magnitude  and  nature  of  the  litigation, 
the  close  and  intimate  association  between  Lang  and  Mor- 
ton may  be  properly  inferred. 

It  is  not  an  uncommon  experience  for  clients  having 
such  a  long,  continued  association  with  a  lawyer  in  re- 
gard to  a  matter  of  such  importance,  to  present  the  lawyer 
with  gifts  or  gratuities  of  one  type  or  another  from  time 
to  time,  and  for  the  lawyers  to  reciprocate.  This  is  but  a 
natural  consequence  of  the  friendship  and  of  the  social 
and  professional  relation  which  develops  under  such  cir- 
cumstances. 

The  items  of  interest  were  small  and  inconsequential 
compared  with  the  magnitude  of  the  work  involved  and 
the  various  factors,  both  financial  and  otherwise,  repre- 
sented b\-  that  work.  It  is  inconceivable  that  so  small  a 
sum  \\'ould  have  been  paid  or  received  as  additional  com- 


pensation   for   an   employment  of   this   magnitude.     It  is 
much  more  reasonable  and  normal  to  infer  that  the  inter 
est    was    reji^arded   as   an    inconsequential    incident    which 
I.an.i;-  gratuitously  permitted  Planna  and  Morton  to  take 
under  the  conditions  set  forth. 

In  addition  to  the  foreg^oing.  it  is  important  to  observe 
that  interest  is  in  reality  a  type  of  income  separate  and 
distinct  from  salaries,  wages  or  compensation  for  per- 
sonal services :  and  it  is  so  recognized  in  the  statute  and 
by  the  regulations.  (See  Section  22,  I.  R.  C,  and  Sec. 
29-22(a)-l,  Reg.  111).) 

It  is  utterly  inconceivable,  in  view  of  the  spirit  and 
purpose  of  this  legislation,  that  Congress  should  have  in- 
tended that  the  receipt  of  such  a  comparatively  inconse- 
quential amount  of  interest,  under  the  circumstances  here 
present,  should  deprive  a  taxpayer  of  the  right  to  claim 
the  beneht  of  this  remedial  legislation. 

Conclusion. 

As  hereinbefore  noted,  the  Petitioners  are  denied  the 
benefit  of  Section  107,  I.  R.  C,  because  the  firm  of  Hanna 
and  Morton  in  1940  received  $246.03,  or  1/5  of  1%,  less 
than  95  Vt  of  the  total  fee. 

The  denial  of  this  benefit  to  Petitioners  would  impose 
a  shockingly  heavy  penalty  upon  Petitioners  and  subject 
them  to  additional  tax  liability  aggregating  $7,610.81. 

The  auKJunt  of  this  additional  liability  is  so  large,  as 
compared    with    the   relatively   insubstantial    and    inconse- 


-se- 
quential amount  of  the  deficit  of  $246.03,  as  to  shock 
one's  sense  of  fairness  and  justice.  The  results  pro- 
jected do  great  violence  to  the  purpose  and  intent  of 
Congress  in  enacting  this  legislation,  and  illustrate  the 
serious  consequences  which  may  attend  a  too  literal  ap- 
plication of  the  law  without  regard  to  the  spirit  and  pur- 
pose of  the  legislation.  A  thief  who  stole  $246.03  would 
hardly  be  subjected  to  so  severe  a  financial  penalty. 

Moreover,  this  result  is  achieved  by  treating  as  income 
amounts  received  prior  to  1940  which  were  not  definitely 
invested  with  the  character  of  income  at  the  time  and 
could  not  be  known  to  be  income  with  certainty  until  1940. 

Additionally,  some  of  these  amounts,  the  interest  items, 
did  not  constitute  any  part  of  the  contracted  compensa- 
tion. They  were,  in  a  legal  sense,  purely  gratuitous;  and 
in  a  factual  sense  they  were  not  treated  by  the  parties 
as  compensation,  but  were  actually  in  the  nature  of 
gratuities. 

There  must  be  some  sense  of  proportion  in  the  admin- 
istration of  the  law.  It  seems  out  of  keeping  with  any 
sense  of  proportion  to  proceed  by  the  theories  applied  in 
this  case  to  classify  as  income  "received  for  personal  serv- 
ices" prior  to  1940  items  such  as  the  advances  from  trust 
funds  and  the  interest  items;  and  thus  to  create  the  prem- 
ise for  holding  that  the  income  received  in  1940  was 
$246.03  less  than  the  amount  required  to  entitle  Peti- 
tioners to  the  benefit  of  Section  107,  I.  R.  C,  thereby  sus- 
taining a  tax  deficit  of  $7,610.81. 


We  respectfully  urge: 

( 1 )  That  the  advances  from  the  trust  fund  did  not 
constitute  compensation  ''received  for  personal  serv- 
ices" prior  to   1940; 

(2)  That  the  interest  did  not  constitute  such  com- 
pensation received  prior  to   1940;  and 

(3)  That  in  any  event,  if  it  be  finally  determined 
that  the  income  received  in  1940  was  $246.03  less 
than  that  which  would  entitle  Petitioners  to  the  bene- 
fit of  Section  107,  I.  R.  C,  this  deficit  is  so  insub- 
stantial and  inconsequential  that  the  de  ininimis  rule 
should  be  applied,  and  the  Petitioners  given  the  bene- 
fit of  this  section. 

Respectfully  submitted, 

A.  Calder  Mackay  and 
Adam  Y.  Bennion, 

Attorneys  for  Petitioners. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  District 


No.  11070 
Byron  C.  Hanna,  petitioner 

V. 

Commissioner  of  Internal  Revenue,  respondent 


No.  11071 
Daisy  May  Hanna,  petitioner 

V. 

Commissioner  of  Internal  Revenue,  respondent 


ON  PETITIONS  FOR  REVIEW  OF  THE  DECISIONS  OF 
THE  TAX  COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 

The  memorandum  findings  of  fact  and  opinion  of  the 
Tax  Court  (R.  22-27)^  are  unreported. 

jurisdiction 

These  consolidated  petitions  for  review  involve  income 
tax  deficiencies  for  1940  determined  against  Byron  C. 


^  All  record  references,  unless  otherwise  indicated,  are  to  the 
complete  record  in  No.  11071. 

(1) 


Hanna  and  his  wife  Daisy  May  Hanna.  Deficiency 
notices  were  mailed  to  the  taxpayers  on  November  17, 
1942  (No.  11070,  R.  11-16;  No.  11071,  R.  12-16).  Within 
90  days  thereafter,  on  February  10,  1943,  the  taxpayers 
filed  petitions  with  the  Tax  Court  for  redetermination  of 
the  deficiencies,  under  the  provisions  of  Section  272  of 
the  Internal  Revenue  Code  (R.  1,  both  dockets).  The 
Tax  Court  entered  its  decisions  on  January  15,  1945, 
ordering  and  deciding  that  there  are  deficiencies  in  income 
tax  in  the  amount  of  $4,134.55  against  Byron  C.  Hanna 
(No.  11070,  R.  26-27)  and  in  the  amount  of  $3,476.26 
against  Daisy  May  Hanna  (No.  11071,  R.  28).  Petitions 
for  review  by  this  Court  were  filed  on  April  12,  1945, 
pursuant  to  the  provisions  of  Sections  1141  and  1142  of 
the  Internal  Revenue  Code  (No.  11070,  R.  27-32;  No. 
11071,  R.  29-34). 

QUESTION  PRESENTED 

Whether  the  Tax  Court  erred  in  finding  that  less  than 
95  percent  of  the  compensation  for  services  rendered  by 
a  partnership  of  which  one  of  the  taxpayers  was  a  member 
was  paid  on  completion  of  the  services  and  in  holding,  for 
that  reason,  that  the  taxpayers  could  not  avail  themselves 
of  the  method  of  computing  the  tax  provided  by  Section 
107,  Internal  Revenue  Code. 

STATUTE  INVOLVED 

Revenue  Act  of  1939,  c.  247,  53  Stat.  862: 

Sec.  220.  Compensation  for  Services  Rendered  for 
a  Period  of  Five  Years  or  More. 

(a)  The  Internal  Revenue  Code  is  amended  by 
inserting  after  section  106  the  following  new  sec- 
tion: 

*'Sec.  107,  Compensation  for  Services  Rendered 
for  a  Period  of  Five  Years  or  More. 


"In  tlie  case  of  compensation  (a)  received,  for 
personal  services  rendered  by  an  individual  in  his 
individual  capacity,  or  as  a  member  of  a  partner- 
ship, and  covering  a  period  of  five  calendar  years  or 
more  from  the  beginning;  to  the  comi)letion  of  such 
services,  (b)  paid  (or  not  less  than  95  per  centum  of 
which  is  paid)  only  on  completion  of  such  services, 
and  (c)  required  to  be  included  in  gross  income  of 
such  individual  for  any  taxable  year  beginning  after 
December  31,  1938,  the  tax  attributable  to  such 
compensation  shall  not  be  greater  than  the  aggre- 
gate of  the  taxes  attributable  to  such  compensation 
had  it  been  recei^^ed  in  equal  portions  in  each  of  the 
years  included  in  such  period." 

(b)  The  amendment  made  by  subsection  (a) 
shall  be  applicable  to  taxable  years  beginning  after 
December  31,  1938. 

(26  U.  S.  C.  1940  ed.,  Sec.  107.) 

STATEMENT 

The  Tax  Court  found  the  following  facts  (R.  23-26): 
Byron  C.  Hanna  and  Daisy  May  Hanna,  the  taxpayers, 
were  husband  and  wife,  residents  of  California  during  1940 
and  all  other  times  herein  mentioned.  They  filed  indi- 
vidual income  tax  returns  for  that  year  on  the  community 
property  basis  with  the  Collector  of  Internal  Revenue  for 
the  Sixth  Collection  District  of  California.  During  the 
taxable  year  and  all  other  years  herein  mentioned  Byron 
C.  Hanna  and  Harold  C.  Morton  were  law  partners  known 
by  the  firm  name  of  Hanna  and  Morton.     (R.  23.) 

In  July  1932,  Etienne  Lang,  as  agent  for  the  members 
of  a  Lazard  family  of  France,  consulted  Hanna  and 
Morton  with  reference  to  claims  against  the  Anglo- 
California  National  Bank  of  San  Francisco,  Herbert 
Fleishhacker,   its  president,   and  others.     These  claims 


arose  out  of  certain  acts  of  the  Bank  and  Fleishhacker  as 
agents  of  the  Lazards  in  the  sale  some  17  years  earher 
of  lands  in  California  belonging  to  the  Lazards.  At  that 
time  Lang  employed  Hanna  and  Morton  to  render  an 
opinion  on  the  validity  of  the  claims  and  to  draft  a 
specimen  form  of  complaint.  Lang  paid  Hanna  and 
Morton  $2,500  for  these  services.  There  was  no  obliga- 
tion on  the  part  of  Lang  or  the  Lazards  to  employ  Hanna 
and  Morton  for  further  services  and  no  obligation  on  the 
part  of  Hanna  and  Morton  to  accept  such  employment. 
(R.  23.) 

In  October  1932,  after  consulting  with  other  lawyers, 
Lang  employed  Hanna  and  Morton  to  proceed  with  the 
case.  Lang  and  Morton  agreed  that  $27,500  would  be 
advanced  to  Hanna  and  Morton  to  cover  costs  and 
expenses,  with  the  understanding  that  if  any  balance 
should  remain  at  the  conclusion  of  the  employment,  it 
would  belong  to  Hanna  and  Morton.  It  was  understood 
that  Hanna  and  Morton  received  these  funds  for  such 
purposes  only  and  the  accounts  of  Hanna  and  Morton 
dealing  with  the  funds  were  frequently  inspected  by 
Lang.  The  books  of  Hanna  and  Morton  designated  the 
fund  as  a  "Trust  Account."  The  $27,500  was  paid 
over  on  October  15,  1932,  and  the  receipt  given  for  it 
read  "Lazard  Matter,  On  Account,  Trust  Acct."  It 
was  further  agreed  that  Hanna  and  Morton  would  be 
responsible  for  any  expenses  beyond  the  $27,500.  In 
addition  to  any  balance  remaining  of  the  $27,500  their 
fee  was  to  be  15  per  cent  of  the  recovery.     (R.  23-24.) 

For  some  time,  $20,000  of  the  fund  was  left  on  deposit 
in  the  firm's  name  in  two  savings  banks.  Lang  knew 
and  approved  of  this.     The  funds  were  never  kept  in  a 


separately  designated  trust  account.     Lang  knew  of  this 
and  acquiesced  in  it.     (R.  24.) 

A  total  of  $1,168.86  in  interest  accrued  on  the  savings 
accounts.  During  the  years  1934  to  1936,  Hanna  and 
Morton  withdrew  this  interest  for  their  owti  unrestricted 
use  having  been  told  by  Lang  that  they  could  keep  it. 
They  were  to  return  it  if  it  ever  became  necessary  to 
complete  the  payment  of  expenses,  their  obligation  in 
any  event  being  to  meet  all  expenses  over  the  $27,500. 
The  interest  so  received  was  currently  reported  as  in- 
come by  Hanna  and  Morton.  This  interest  was  a  fee  for 
services  when  it  was  so  withdrawn  by  Hanna  and  Morton. 
(R.  24-25.) 

Lang  agreed  to  the  withdrawal  of  $2,000  by  Hanna  and 
Morton  as  fees  at  the  time  the  $27,500  was  first  paid  over 
in  October  1932.  Later  in  the  same  month  an  additional 
$1,500  was  withdrawn  as  a  fee  with  Lang's  approval.  A 
further  fee  withdrawal  of  $1,000  was  made  on  May  1, 
1933,  ^\dth  Lang's  permission  and  again  on  October  31, 
1936,  Lang  gave  Morton  his  consent  for  the  firm  to  with- 
draw $1,000.  Each  of  these  fees  was  paid  subject  to  the 
understanding  that  Hanna  and  Morton  were  to  make  up 
any  deficits  for  expenses  beyond  the  original  amount  paid 
to  them  for  that  purpose.  They  included  these  fees  as 
compensation  in  their  income  tax  returns  in  the  years 
received.     (R.  25.) 

Hanna  and  Morton  successfully  tried  the  case  for  the 
Lazards  and  on  January  19,  1940,  the  Bank  paid  $746,- 
354.95  in  satisfaction  of  the  judgment.  From  this  amount 
Hanna  and  Morton  received  on  that  day  $114,018.19, 
consisting  of  the  contingent  fee  in  the  amount  of  $111,- 
588.84  and  $2,429.35  reimbursement  of  costs  expended 


from  the  $27,500  fund.  At  that  time,  exclusive  of  the  re- 
imbursement for  costs,  there  was  a  balance  of  $7,769.55 
of  the  original  $27,500  which  Hanna  and  Morton  also  re- 
ceived pursuant  to  the  arrangement  previously  made. 
Thus,  Hanna  and  Morton  received  fees  of  $1,168.86  and 
$5,500  prior  to  completion  of  the  services  in  1940  and 
$121,787.74  on  completion  of  these  services  in  1940. 
(R.  25.) 

Viewing  the  original  payment  of  $2,500  as  being  for  a 
separate  and  distinct  emplojnnent,  addition  of  these  fig- 
ures indicates  that  a  total  fee  of  $128,456.60  was  received 
by  Hanna  and  Morton  on  this  case.  Of  this  amoimt, 
$121,787.74,  or  94.8  percent,  was  paid  on  the  completion 
of  the  services.     (R.  25-26.) 

The  Tax  Court  held  that  the  taxpayers  were  not  per- 
mitted to  use  the  method  for  computing  the  income  tax 
provided  by  Section  107  of  the  Internal  Revenue  Code 
because  the  portion  of  the  compensation  received  upon 
completion  of  the  services  was  less  than  95  percent  of 
the  total  compensation.     (R.  27.) 

SUMMARY   OF  ARGUMENT 

The  taxpayers  cannot  avail  themselves  of  the  special 
method  for  computing  tax  liability  provided  by  Section 
107  of  the  Internal  Revenue  Code,  because  the  portion  of 
the  compensation  received  on  completion  of  the  services 
was  less  than  95  percent  of  the  total  compensation. 
Congress  has  drawn  the  line  with  mathematical  exactness 
and  no  interpretation,  however  liberal,  could  permit 
application  of  Section  107  in  this  case  even  though  almost 
95  percent  was  received  on  completion  of  the  services. 


This  Court  recently  said  in  Lindstrom  v.  Commissioner, 
149  F.  2d  344,  346,  that  the  provisions  of  Section  107  are 
to  be  strictly  construed. 

There  is  no  error  of  fact  or  law  in  the  Tax  Court's  deter- 
mination. The  $5,500  withdrawn  from  the  trust  account 
for  expenses  before  1940  is  admittedly  part  of  the  total  fee. 
The  contingency  that  all  or  a  portion  of  this  amount 
might  have  had  to  be  restored  in  the  event  that  future 
expenses  exceeded  the  balance  in  the  trust  account  could 
not  prevent  the  $5,500  from  being  treated  as  partnership 
income  immediately  upon  its  receipt.  The  controlling 
principle  of  law  was  early  recognized  by  this  Court  in 
Burnet  v.  North  American  Oil  Consolidated,  50  F.  2d  752, 

affirmed,  286  U.  S.  417,  and  the  present  case  is  no  ex- 
ception. 

The  accumulated  interest  of  $1,168.86  which  the  clients 
permitted  the  partnership  to  withdraw  before  1940  was 
paid  as  compensation  and  was  not  a  gratuity.  Factually, 
the  accumulated  interest  was  treated  identically  with 
the  withdrawals  totaling  $5,500,  which  admittedly  were 
fees.  There  are  no  facts  in  the  record  which  lend  support 
to  the  contention  that  the  clients  made  a  gift  of  the 
accumulated  interest. 

The  Tax  Court's  determination  from  the  record  that 
the  controverted  items  were  compensation  when  they 
were  received  is  conclusive.  By  reason  of  the  prior 
receipt  of  compensation  totaling  $6,668.86  the  partner- 
ship received  less  than  95  percent  of  the  total  compensa- 
tion for  these  services  in  1940  and  Section  107  does  not 
apply. 


6C6881— 45- 


ARGUMENT 

The   special   method   for    computing   tax   liability   provided   by 
Section  107,  Internal  Revenue  Code,  is  not  available  here 

Section  107  of  the  Internal  Revenue  Code,  supra,  as 
applicable  in  1940,  provides  for  a  special  method  of  com- 
puting the  income  tax  with  respect  to  com.pensation  for 
services  rendered  for  a  period  of  fi\'e  years  or  more. 
Clause  (b)  of  Section  107  limits  that  special  method  to 
cases  where  not  less  than  95  percent  ^  of  the  compensation 
is  paid  on  completion  of  the  services.  The  issue  in  this 
case  is  whether  the  Tax  Court  erred  in  holding  that  the 
portion  of  the  compensation  paid  in  1940  was  less  than  95 
percent  of  the  total  compensation  and,  therefore,  that 
Section  107  was  not  available  to  the  taxpayers. 

This  Court  recently  had  occasion  to  consider  the  inter- 
pretative policy  underlying  Section  107  in  Lindstrom  v. 
Commissioner,  149  F.  2d  344,  involving  an  attempt  to 
tack  services  rendered  hy  a  law  partnership  onto  services 
previously  rendered  individually  by  one  of  the  partners. 
This  Court  said  (p.  346): 

The  legislative  provision  here  considered  (Sec- 
tion 107)  constitutes  an  exception  to  the  general 
rules  governing  the  taxation  of  income.  Its  ob- 
vious purpose  was  to  alleviate  tax  hardships  rest- 
ing on  long-term  workers  w^ho  receive  compensa- 
tion upon  the  completion  of  their  services,  but 
we  do  not  believe  that  the  relief  afforded  by  this 
section  covers  the  situation  presented  here.  The 
taxpayer  claiming  its  benefits  must  bring  himself 
within  the  letter  of  the  Congressional  grant.  *    *    * 

The  will  of  Congress  has  been  plainly  expressed 

^  The  line  is  now  fixed  at  80  percent  by  Section  107,  as  amended 
by  Section  139(a),  Revenue  Act  of  1942,  c.  619,  56  Stat.  798  (26 
U.  S.  C.  1940  ed.,  Supp.  IV,  Sec.  107). 


in  language  that  does  not  i)ermit  or  require  a 
strained  or  unnatural  interpretation.  The  words 
of  the  statute  may  not  be  extended  or  distorted 
beyond  their  plain,  popular  meaning.  [Citations 
omitted.] 

The  Supreme  Court  points  out  that  provisions 
granting  special  tax  exemptions  are  to  be  strictly 
construed.     [Citations  omitted.] 

In  the  face  of  this  clear  expression,  the  taxpayer  asserts, 
without  referring  to  the  Lindstrom  case,  that  Section  107 
should  be  given  a  ''liberal"  interpretation  which  would 
make  its  benefits  available  in  a  case  where  the  payment  on 
completion  of  the  services  is  less  than  the  95  percent  or 
more  required  by  the  statute.  (Br.  16-20,  27-29,  39-41). 
We  submit  that  no  process  of  interpretation,  however 
liberal,  could  construe  ''not  less  than  95  per  centum"  as 
meaning  "not  less  than  94.8  per  centum",  or  "almost 
95  per  centum".  Congress  has  drawai  the  line  wdth 
mathematical  exactness  and  there  is  no  room  for  inter- 
pretation. The  statutory  language  is  plain  and  unam- 
biguous, and,  therefore,  Slough  v.  Commissioner,  147  F. 
2d  836  (C.  C.  A.  6th),  and  the  other  cases  cited  by  the 
taxapayers  are  of  no  aid  to  them.  '  (See  Br.  17-20.) 
Contrary  to  the  taxpayers'  contention  (Br.  39-40),  the 
taxpayers  are  not  subjected  to  any  penalty  by  reason  of 
their  inability  to  avail  themselves  of  the  special  method 
for  computing  the  tax  afforded  by  Section  107.  They 
are  merely  placed  on  the  same  footing  with  all  other  income 
taxpayers  whose  income  is  taxed  as  it  is  received. 

The  taxpayers  allege  (R.  32,  Br.  14)  that  the  Tax  Court 
erred  "in  finding  as  a  fact  or  deciding  as  a  matter  of  law" 
that  the  partnership  of  Hanna  and  Morton  received  a 
total  of  $6,668.86  as  fees  for  services  before  1940  (R. 
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24-26,  27).  We  fail  to  discern  any  error  of  fact  or  law  in 
the  Tax  Court's  determination. 

The  Tax  Court's  opinion  proceeds  on  the  assumption 
that  the  partnership's  treatment  of  the  $27,500  received  in 
1932  as  a  special  trust  account  was  conclusive  for  tax 
purposes  and  that  the  $27,500  was  not  includible  in  the 
partnership's  1932  income.^  See,  however.  Commissioner 
V.  Alamdtos  Land  Co.,  112  F.  2d  648,  651  (C.  C.  A.  9th), 
certiorari  denied,  311  U.  S.  679.  Presumably,  the  Tax 
Court  considered  the  circumstances  surrounding  the 
$27,500  payment  to  be  such  that  the  fund  was  not  im- 
mediately and  unrestrictedly  available  for  general  partner- 
ship use.  That  was  not  the  case,  however,  as  the  tax- 
payer's brief  recognizes  (pp.  25-26),  with  respect  to  the 
amounts,  totaling  $5,500,  which  were  withdrawn  from  the 
special  account  from  time  to  time  in  1932,  1933  and  1936. 
These  amounts  were  withdrawn  for  general  partnership 
use  with  the  client's  permission  and  they  were  treated  as 
fees  on  the  partnership's  records.  (R.  49-52,  63-67,  73, 
96,  109-110).  The  partners  reported  these  items  as 
compensation  in  their  income  tax  returns  for  the  years  in 
which  they  were  received.     (R.  25.) 

Now,  although  the  taxpayers  concede  (Br.  5)  ''that  the 
advances  of  $5,500.00  constituted  a  part  of  the  total  fee", 
the}^  contend  that  the  items  aggregating  this  sum  should 
not  be  treated  as  income  or  compensation  until  1940.  The 
only  reason  advanced  for  delajdng  taxation  of  these  items 
beyond  the  years  in  which  they  were  received  is  that  the 
partnership,  having  undertaken  to  pay  all  of  the  expenses 

of  the  litigation,  would  have  to  make  up  any  deficits  in  the 

* 

^  The  portion  of  the  taxpayers'  brief  (pp.  21-26)  which  is  de- 
voted to  a  discussion  of  the  taxable  status  of  the  $27,500  payment 
is  not  in  point,  since  the  question  is  not  now  in  issue. 
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expense  account  in  the  event  that  future  expenses  exceeded 
the  balance  remaming  in  that  account.  Tliis  contin- 
genc}^,  it  is  asserted,  requires  that  the  $5,500  be  treated  as 
an  ''advance"  or  a  "loan"  until  1940,  when  the  expenses 
of  the  litigation  were  finally  determined.  (Pet.  Br.  27-29.) 
The  record  shows  that  the  contingency  of  which  the 
taxpayers  make  so  much  was  indeed  very  remote.  Mr. 
Morton,  the  partner  who  arranged  for  the  $27,500  pay- 
ment, testified  that  he  had  estimated  that  the  expenses 
of  the  litigation  (R.  63)  ''might  be  $20,000— it  might  be 
$10,000,  $20,000  or  $30,000."  Thus,  the  $27,500  set 
aside  for  expenses  approached  the  highest  figure  estimated. 
Mr.  Hanna  also  testified  (R.  63-64)  as  to  the  $3,500  which 
was  almost  immediately  taken  and  used  by  the  firm  that 
(R.64): 

We  did  not  know  that  we  would  have  to  have 
that  for  expenses  except  for  legal  fees  for  ourselves. 
[Italics  supplied.] 

It  is  clear  that  both  the  attorneys  and  the  clients  recog- 
nized that  $27,500  was  more  than  enough  to  cover  the 
anticipated  expenses  and  that  it  was  ahnost  a  certainty, 
even  at  that  early  date,  that  at  least  $3,500  could  be 
withdra\Mi  immediately  by  the  attorneys  as  fees.  As  the 
work  progressed,  the  future  expenses  could,  no  doubt,  be 
forecast  with  greater  accuracy,  and  the  withdrawals  of 
$1,000  in  each  of  the  years  1933  and  1936  were  con- 
servative indeed,  considering  that  the  total  cost  paid  from 
1932  through  1940  was  only  $14,230.45.  (R.  110.)  It 
must  also  be  observed  that  the  clients  did  not  hold  the 
attorneys  strictly  to  their  agreement  to  pay  all  of  the 
expenses  out  of  the  $27,500,  because  at  the  termination  of 
the  litigation  the  clients  reimbursed  the  attorneys  to  the 
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extent  of  $2,429.35  of  costs  which  had  been  expended 
from  the  $27,500  fund.  (R.  25.)  It  is  reasonable  to 
conclude  that  the  partners  never  really  expected  to  have 
to  pay  out  for  expenses  the  amounts  which  they  had 
received  as  fees. 

This  Court  early  recognized  the  general  principle  which 
requires  that,  in  spite  of  the  contigenency,  the  various 
amounts  withdrawn  from  the  trust  account  be  treated  as 
taxable  income  for  the  respective  years  in  which  they 
were  made  available  for  general  partnership  use.  In  the 
leading  case  of  Burnet  v.  North  American  Oil  Consolidated, 
50  F.  2d  752,  this  Court  rejected  the  taxpayer's  conten- 
tion that  income  actually  received  in  1917  was  not  taxable 
until  1922  because  the  right  to  retain  the  income  was  in 
litigation  until  the  latter  year.  In  affirming  the  judgment 
of  this  Court,  the  Supreme  Court  said  (North  American 
Oil  V.  Burnet,  286  U.  S.  417,  424) : 

If  a  taxpayer  receives  earnings  under  a  claim  of 
right  and  without  restriction  as  to  its  disposition, 
he  has  received  income  which  he  is  required  to 
return,  even  though  it  may  still  be  claimed  that 
he  is  not  entitled  to  retain  the  money,  and  even 
though  he  may  still  be  adjudged  liable  to  restore 
its  equivalent.     *     *     * 

A  similar  effort  to  exclude  from  gross  income  a  portion 
of  the  premiums  earned  by  an  insurance  agent  which 
might  have  to  be  restored  in  future  years  was  later  re- 
jected by  this  Court  and  also  affirmed  by  the  Supreme 
Court.  Brown  v.  Commissioner,  63  F.  2d  66  (C.  C.  A. 
9th),  affirmed,  291  U.  S.  193.  The  principle  declared  in 
North  American  Oil  v.  Burnet,  supra,  has  been  uniformly 
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followed  in  a  long  line  of  cases  and  Knight  Newspapers  v. 
Commissioner,  143  F.  2d  1007  (C.  C.  A.  6th),  cited  and 
quoted  by  the  taxpayers  (Br.  27-29),  does  not  purport  to 
depart  therefrom.  See  annotation  on  the  Knight  News- 
papers case  at  154  A.  L.  R.  1276.  To  adopt  the  method 
of  reporting  income  contended  for  by  the  taxpayers 
would  require  a  departure  from  the  fundamental  rule  that 
income  is  determined  and  taxed  on  an  annual  and  not  a 
transactional  basis.  Security  Mills  Co.  v.  Commissioner, 
321  U.  S.  281;  Burnet  v.  Sanford  &  Brooks  Co.,  282  U.  S. 
359.  The  withdrawals  totaling  $5,500  were  immedi- 
ately and  unrestrictedly  available  to  the  partners  and 
they  made  no  mistake  in  reporting  the  several  items  as 
income  for  the  j^ears  in  which  they  were  received,  in  spite 
of  the  remote  contingency  that  future  expenses  might 
exceed  the  balance  remaining  in  the  expense  account. 
There  is  also  no  merit  in  the  contention  (Pet.  Br.  29-39) 
that  the  accumulated  interest  of  $1,168.86  which  the 
clients  permitted  the  partnership  to  withdraw  for  its  own 
use  before  1940  was  a  gratuity  rather  than  compensation 
for  services.  The  interest  belonged  to  the  clients  initially 
and  it  was  withdrawn  for  partnership  use  only  after  the 
permission  of  the  clients  was  obtained.  (R.  72.).  Mr. 
Morton  testified  (R.  71-72)  and  the  Tax  Court  found 
(R.  24)  that  the  interest  would  have  had  to  be  returned, 
in  the  same  manner  as  the  $5,500  which  the  taxpayers 
admit  to  have  been  fees  (Br.  5),  if  it  ever  became  nec- 
essary to  complete  the  payment  of  expenses.  The  in- 
terest so  received  was  currently  reported  as  income  by  the 
partners.    (R.  24.)    The  facts  all  support  treatment  of  this 
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item  as  compensation  and  they  permit  no  inferences  to  the 
contrary. 

In  the  face  of  these  facts,  and  the  other  evidence  of 
record  pertaining  to  the  circumstances  under  which  the 
partnership  was  permitted  to  withdraw  the  accumulated 
interest  (R.  67-77),  the  taxpayers  contend  that  the  in- 
terest was  received  by  the  partnership  as  a  gratuity  and 
not  as  compensation  for  services.  There  is  absolutely  no 
support  in  the  record  for  this  contention.  Reliance  is 
sought  to  be  placed  upon  the  provisions  of  the  contract 
pertaining  to  the  manner  in  which  the  partners  were  to 
be  compensated  for  their  services  (R.  53-54)  but  those 
provisions  do  not  negative  the  Tax  Court's  finding, 
because  there  is  nothing  to  prevent  the  payment  of  addi- 
tional compensation.  In  any  event,  the  source  of  the 
Tax  Court's  finding  could  not  be  limited  to  the  contract 
alone  since  the  parties  failed  to  adhere  to  the  contract 
right  from  the  start  and  it  did  not  express  their  real 
agreement.  (R.  54,  64,  85-87,  92,  94-95,  101-107.)  If 
the  contract  were  to  be  taken  literally,  the  $27,500 
would  have  had  to  be  treated  as  compensation  for  1932, 
in  which  case  the  final  payment  in  1940  would  have  been 
far  less  than  the  95  per  cent  required  by  Section  107. 

It  was  for  the  Tax  Court  to  determine  as  a  matter  of 
fact  whether  the  interest  was  received  as  compensation 
or  as  a  gratuity  and,  also,  whether  the  $5,500  was  received 
as  compensation  or  as  a  loan.  Commissioner  v.  Smith, 
324  U.  S.  177,  rehearing  denied,  September  9,  1945  (1945 
C.  C.  H.,  par.  9253).  On  the  record  before  it,  the  Tax 
Court  could  find  only,  as  it  did,  that  these  amounts  were 
received  as  compensation  for  services.     That  finding  is 
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conclusive.*  Commissioner  v.  Smith,  supra;  Dobson  v. 
Commissioner,  320  U.  S.  489,  rehearing  denied,  321  U.^S. 
231.  See  also  Trust  iijiv  of  Bingham  v.  Commissioner, 
decided  by  the  Supreme  Court,  June  4,  1945  (1945  C.  C. 
H.  par.  9327);  Choate  v.  Commissioner,  324  U.  S.  1; 
Commissioner  v.  Court  Holding  Co.,  324  U.  S.  331.  By 
reason  of  the  prior  receipt  of  compensation  totaling 
$6,668.86  the  partnership  received  less  than  95  percent 
of  the  total  compensation  for  these  services  in  1940  and 
Section  107  does  not  apply. 

*  Although  Bogardus  v.  Commissioner,  302  U.  S.  34,  cited  by  the 
taxpayers  (Br.  15,  34),  was  a  case  in  which  the  Supreme  Court 
reversed  a  determination  of  the  Board  of  Tax  Appeals  that  a 
particular  item  was  taxable  as  compensation  and  not  a  gift,  that 
case  was  specifically  referred  to  by  the  Supreme  Court  as  one  of 
those  in  which  the  courts,  including  the  Supreme  Court,  had  "not 
paid  the  scrupulous  deference  to  the  tax  laws'  admonitions  of 
finality  which  they  have  to  similar  provisions  in  statutes  relating 
to  other  tribunals"  than  the  Tax  Court.  Dobson  v.  Commissioner^ 
320  U.  S.  489,  494  fn.  8,498  fn.  22. 
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CONCLUSION 

The  decisions  of  the  Tax  Court  are  correct  and  should 
be  affirmed. 

Respectfully  submitted. 

Samuel  O.  Clark,  Jr., 

Assistant  Attorney  General. 
Sewall  Key, 
A.  F.  Prescott, 
Harold  C.  Wilkenfeld, 
Special  Assistants  to  the  Attorney  General, 

September  1945. 
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Scope  of  Reply. 

Respondent's  Brief  endeavors  to  classify  the  amounts 
aggregating  $1,168.86.  received  by  Hanna  and  Morton 
as  interest  prior  to  1940,  in  the  same  category  as  other 
items  aggregating  $5,500,  received  by  Hanna  and  Morton 
prior  to  1940,  and  to  characterize  all  of  these  items,  includ- 
ing interest,  as  compensation  "received  for  ])ersonal  ser- 
vices" rendered  in  the  employment  mentioned  in  the 
Opinion  of  The  Tax  Court. 
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In  this  manner  respondent  seeks  to  avoid  the  definite  dis- 
tinction between  the  money  received  as  interest  and  the 
other  items  mentioned. 

We  earnestly  beHeve.  as  contended  in  our  Opening  Brief, 
that  the  other  items,  aggregating  $5,500,  received  by 
Hanna  and  Morton  prior  to  1940,  did  not  constitute  com- 
pensation "received  for  personal  services  rendered"  prior 
to  1940. 

However,  for  the  purpose  of  emphasizing  the  dis- 
tinguishing characteristics  of  the  money  received  as  in- 
terest, and  to  clarify  the  issues,  we  will  direct  attention  in 
this  Reply  Brief  solely  to  the  question  as  to  whether  that 
amount  constituted  .part  of  the  compensation  "received  for 
personal  services  rendered"  in  the  employment  mentioned. 

We  do  this  in  the  confident  belief  that  upon  the  record 
in  this  case  the  conclusion  is  inescapable  that  this  money 
received  as  interest  did  not  constitute  any  part  of  such 
compensation. 

If  that  conclusion  be  accepted,  it  necessarily  follows  as  a 
matter  of  mathematical  computation  that  Petitioners  are 
entitled  to  avail  themselves  of  the  benefit  of  Section  107, 
I.  R.  C 

Respondent  proceeds  by  a  series  of  erroneous  premises 
and  deductions  to  elaborate  an  argument  supporting  the 
contention  that  the  amount  received  as  interest  constituted 
compensation  "received  for  personal  services  rendered, 
etc. 


Before  discussing  this  final  and  determinative  conten- 
tion, we  note  the  errors  by  which  respondent  approaches 
it.  as  follows : 

( 1 )  Respondent  states : 

"*  *  *  |-j^g  taxpayer  asserts  *  *  *  that  Sec- 
tion 107  should  be  «^iven  a  'liberal'  interpretation 
which  would  make  its  benefits  available  in  a  case 
where  the  payment  on  completion  of  the  services  is 
less  than  the  95%  or  more  required  by  the  statute." 
(Resp.  Br.  9.) 

This  statement  involves  two  errors: 

1st.  It  is  not  so  much  Petitioners'  contention  that 
Section  107  should  be  given  a  liberal  interpretation 
as  that  it  should  be  liberally  administered  and  applied. 

2nd.  Petitioners  have  not  contended  at  an>-  time 
that  it  should  be  given  such  an  interpretation  liberally 
or  otherwise  as  would  "make  its  benefits  available  in 
a  case  where  the  payment  on  completion  of  the  ser- 
vices is  less  than  the  95%.  or  more  required  b}-  the 
statute." 

The  question  at  issue  in  the  present  case  is  whether  the 
"payment  on  completion  of  the  services"  was  "less  than 
the  95%  or  more  required  by  the  statute." 

(2)  Respondent  asserts: 

"*  *  *  the  taxpayers  are  not  subjected  to  any 
penalty  by  reason  of  their  inability  to  avail  themselves 
of  the  si>ecial  method  for  computing  the  tax  aff(,)rded 
by  Section  107.  They  are  merely  placed  on  the  same 
footing  with  all  other  income  tax  payers  whose  in- 
come is  taxed  as  it  is  received."  (Resp.  Br.  9.) 


This  is  a  specious  and  disarming  statement.  The  tax- 
payers are  not  "placed  on  the  same  footing  with  all  other 
income  tax  payers  whose  income  is  taxed  as  it  is  received." 
The  vast  majority  of  taxpayers  receive  their  income  cur- 
rently for  services  rendered.  It  was  the  recognition  of 
the  fact  that  taxpayers  in  situations  similar  to  that  pre- 
sented in  the  present  record  are  penalized  and  are  treated 
unfairly,  that  induced  Congress  to  adopt  Section  107,  and 
later,  in  1942,  to  extend  its  operation  very  substantially. 

(3)  Respondent  argues  that: 

''Both  the  attorneys  and  the  clients  recognized  that 
$27,500  was  more  than  enough  to  cover  the  antici- 
pated expenses"  and  that  the  estimated  costs  were  re- 
vealed as  excessive  in  1933  and  1936  "considering 
that  the  total  cost  paid  from  1932  through  1940  was 
only  $14,230.45."  (Resp.  Br.  11.) 

The  fact  is  clearly  demonstrated  by  the  record  that  at 
the  time  the  employment  was  accepted  by  Hanna  and 
Morton,  it  was  entirely  impossible  to  estimate  the  costs 
with  any  degree  of  certainty  or  accuracy,  and  the  possible 
amount  of  the  costs  remained  equally  uncertain  until  the 
Supreme  Court  denied  a  petition  for  certiorari  on  January 
2,  1940  (304  U.  S.  624,  84  L.  Ed.  521).  Until  that  time 
there  could  be  no  certainty  that  the  case  would  not  be  re- 
versed and  remanded  for  another  trial,  in  which  event  the 
costs  might  greatly  have  exceeded  $27,500.  ( See  testi- 
mony of  Morton,  R.  44,  55-6,  63,  and  of  Hanna,  R.  106.) 

(4)  Respondent  asserts: 

"It  must  also  be  observed  that  the  clients  did  not 
hold  the  attorneys  strictly  to  their  agreement  to  pay 
all  of  the  expenses  out  of  the  $27,500,  because  at 
the    termination    of    the    litigation    the    clients    reim- 


bursed  the  attorneys  to  the  extent  of  $2,429.35  of 
costs  which  had  been  exi)ended  from  the  $27,500 
fund."  (Resp.  Br.  11  and  12.) 

In  support  of  this  statement,  Respondent  refers  to  the 
portion  of  the  decision  of  The  Tax  Court,  appearing-  at 
page  25  of  the  record,  as  follows : 

"Hanna  and  Morton  successfully  tried  the  case  for 
the  Lazards,  and  on  January  19,  1940  the  Bank  paid 
$746,354.95  in  satisfaction  of  the  judgment. 

From  this  amount  Hanna  and  Morton  received  on 
that  day  $114,018.19,  consisting  of  the  contingent  fee 
in  the  amount  of  $111,588.84  and  $2,429.35  reim- 
bursement of  costs  expended  from  the  $27,500  fund." 

iRespondent  overlooks  the  fact  that  the  item  of  $2,429.35 
represented  taxable  costs  collected  from  the  bank  and 
which  were  included  in  the  total  amount  of  the  judgment. 
[R.  97.] 

It  is  therefore  clear  thai  there  is  no  foundation  for 
the  statement  that  the  clients  did  not  hold  the  attorneys 
strictly  to  their  agreement,  or  for  the  statement  that  at 
the  termination  of  the  litigation  the  clients  reimbursed  the 
attorneys  to  the  extent  of  $2,429.35  of  costs  which  had 
been  expended  from  the  $27,500  fund. 

(5)     Respondent  asserts: 

''Mr.  Morton  testified  |  R.  71-72]  and  the  Tax 
Court  found  [R.  24]  that  the  interest  would  have  had 
to  be  returned,  in  the  same  manner  as  the  $5,500 
which  the  taxpayers  admit  to  have  been  fees  ( I^r.  5  ). 
if  it  ever  became  necessary  to  complete  the  payment 
of  expenses."  (Resp.  Br.  13.) 


The  mere  fact  that  the  money  received  as  interest  was 
subject  to  the  same  conditional  obHgation  of  restitution  as 
the  $5,500  withdrawn  from  the  trust  funds,  and  which 
later  in  1940  became  fees,  does  not  indicate  in  any  manner 
that  the  characters  of  the  two  types  of  items  were  identical. 

There  is  no  logical  basis  for  an  inference  that  obliga- 
tions to  be  performed  in  the  same  manner,  arose  in  the 
same  manner  or  were  founded  on  the  same  consideration. 

(6)     Respondent  asserts; 

"The  interest   so  received  was   currently   reported 
as  income  by  the  partners.  [R.  24.]"  (Resp.  Br.  13.) 

In  support  of  this  statement,  Respondent  refers  to  that 
portion  of  the  decision  of  The  Tax  Court  appearing  at 
page  24  of  the  Record,  and  reading  as  follows : 

"The  interest  so  received  was  currently  reported  as 
income  by  Hanna  and  Morton." 

It  is  true  that  the  interest  received  was  currently  re- 
ported as  income  by  Hanna  and  Morton,  but  this  over- 
looks the  important  and  specific  fact  that  it  was  not  re- 
ported as  compensation  received,  but  was  reported  as 
interest  received.  [See  testimony  of  Morton,  R.  73-4,  and 
Exhibits  C,  D  and  E,  R.  74-6.] 

Immediately  following  the  statement  last  above  quoted 
from  Respondent's  Brief.  Respondent  makes  the  further 
statement:  "The  facts  all  support  treatment  of  this  item 
as  compensation  and  they  permit  no  inferences  to  the 
contrary."  (Resp.  Br.,  13-14.)  The  complete  lack  of 
justification  for  this  statement  is  disclosed  by  the  specific 
facts  above-mentioned. 


The  Sum  of  $1,168.86  Interest  on  the  Savings  Ac- 
counts Did  Not  Constitute  Compensation  "Re- 
ceived for  Personal  Services." 

It  is  established  conclusively  by  the  record  in  this  case 
that  the  items  aggregating  $1,168.86,  referred  to  as 
"interest",  were  actually  received  by  Hanna  and  Morton 
as  interest  on  money  deposited  in  the  savings  accounts. 
These  items  were  withdrawn  by  Hanna  and  Morton  from 
the  banks  in  which  these  accounts  were  carried.  They  were 
withdrawn  as  interest  and  were  not  paid  by  the  clients  to 
Hanna  and  Morton  [R.  69-70]. 

The  findings  of  the  Tax  Court  reflect  these  facts.  Thus, 
the  Tax  Court  found : 

"A  total  of  $1,168.86  in  interest  accrued  on  the 
savings  accounts.  During  the  years  1934  to  1936 
Hanna  and  Morton  withdrew  this  interest  for  their 
own  unrestricted  use  having  been  told  by  Lang  that 
they  could  keep  it.  They  were  to  return  it  if  it  ever 
became  necessary  to  complete  the  payment  of  ex- 
penses, their  obligation  in  any  event  being  to  meet  all 
expenses  over  the  $27,500."  |R.  24.] 

As  hereinbefore  set  forth,  the  money  so  received  was 
currently  reported  as  "interest"  income  by  Hanna  and 
Morton. 

There  is  no  question  but  that  the  money  was  received  by 
Hanna  and  Morton  as  "interest."  The  clients  granted 
Hanna  and  Morton  the  right  to  retain  and  use  the  interest, 
subject  to  the  condition  that  Hanna  and  Morton  would  put 
it  back  if  necessary  to  complete  the  payment  of  ex])enses 
[R.  71,  72  j.  To  be  precise,  the  most  that  respondent  can 
claim  is  that  this  grant  or  authorization  to  so  use  thi> 
money  received  as  interest  constituted  additional  compcnsa- 


tion  to  Hanna  and  Morton  for  services  rendered  in  the  em- 
ployment mentioned. 

There  is  not  a  scintilla  of  evidence  in  the  record  to 
support  this  contention,  or  from  which  a  legitimate  infer- 
ence may  be  drawn  to  support  this  contention.  Therefore, 
the  further  finding  of  the  Tax  Court,  "This  interest  was 
a  fee  for  services  when  it  was  so  withdrawn  by  Hanna 
and  Morton"  [R.  24-25]  is  wholly  unsupported  by  the  evi- 
dence. 

The  record  discloses  that  during  the  pendency  of  the 
principal  case  mentioned,  Hanna  and  Morton  were  em- 
ployed by  the  same  clients,  and  also  by  some  of  the  same 
clients,  under  separate  and  distinct  employments  to  handle 
other  litigation.  Thus,  they  represented  certain  of  the 
same  clients  in  a  stockholders  derivative  suit  on  behalf  of 
the  Anglo  California  National  Bank  of  San  Francisco 
against  Herbert  Fleishhacker  [R.  78-79].  They  also 
handled  another  case,  known  as  ''the  Market  Street  case," 
representing  the  same  clients  who  were  involved  in  the 
principal  case  mentioned  [R.  82-83]. 

From  time  to  time,  with  the  consent  of  the  clients,  money 
was  taken  temporarily  from  the  trust  fund  in  the  principal 
case  to  be  used  for  expenses  in  this  other  litigation  ( R.  94.] 
Therefore,  assuming  that  the  granting  to  Hanna  and  Mor- 
ton of  the  right  to  make  use  of  the  money  received  as 
interest  constituted  compensation  to  Hanna  and  Morton, 
there  is  no  basis  for  any  inference  that  the  compensation 
was  for  services  rendered  in  the  principal  case.  In  fact, 
the  Tax  Court  does  not  find  that  the  interest  was  a  fee 
for  services  rendered  in  the  principal  case,  although  the 
Tax  Court  does  treat  it  as  such  in  its  opinion. 

We  mention  these  facts  not  only  for  the  purpose  of 
showing  that  there  is  no  evidence  to  support  any  finding 


that  the  grant  of  the  right  to  use  this  money  received  as 
interest  constituted  compensation  to  Hanna  and  Morton 
for  services  rendered,  but  also  to  show  that  there  is  no 
evidence  to  support  a  finding  that  if  it  did  constitute  com- 
pensation for  services  rendered,  the  compensation  was  for 
services  rendered  in  the  principal  employment  mentioned. 

The  most  that  can  be  said  for  the  record  is  that  it  shows 
the  following-  facts:  Hanna  and  Morton  were  rendering 
services  for  the  clients  under  at  least  three  separate  and 
distinct  employments;  money  taken  from  the  trust  fund 
was  temporarily  used  with  the  consent  of  the  clients,  in  the 
payment  of  expenses  in  litigation  other  than  the  principal 
case,  in  connection  with  which  the  trust  was  created ;  in- 
terest accrued  on  the  trust  funds ;  Hanna  and  Morton  with- 
drew this  interest;  the  clients  granted  Hanna  and  Morton 
the  right  to  use  the  interest,  subject  to  the  obligation  to 
return  it  if  necessary  for  the  payment  of  costs  in  the 
principal  case. 

At  this  point,  and  from  this  point  on,  the  record  is  silent. 
There  is  nothing  to  show  that  the  grant  of  the  right  to 
use  the  interest  money  was  intended  by  the  clients  or  by 
Hanna  and  Morton  as  compensation  for  services  rendered 
in  any  of  these  matters:  or  if  so,  that  it  was  intended  as 
compensation  for  services  rendered  in  the  principal  case. 
There  are,  however,  in  the  record  definite  indications  that 
the  granting  of  the  right  to  Hanna  and  Morton  to  make 
use  of  the  interest  money  did  not  constitute  additional  com- 
])ensation  in  the  principal  case.  The  amount  of  money  in- 
volved in  that  case,  the  voluminous  legal  services  contem- 
plated in  the  employment  in  that  case,  the  amount  of  the 
fee  which  the  cHents  had  agreed  to  pay  in  the  event  of 
success  in  that  case,  the  fact  that  the  compensation  of  the 
attorneys  in  that  case  was  definitely  fixed  by  a  written  con- 
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tract  of  employment,  all  constitute  circumstances  which 
refute  any  suggestion  that  the  granting  of  the  right  to 
make  use  of  the  sum  of  $1,168.86,  received  by  Hanna  and 
Morton  as  interest,  was  additional  compensation  for  ser- 
vices to  be  rendered  in  the  case. 

Moreover,  the  fact  that  the  total  fee  in  the  principal 
case,  exclusive  of  this  amount  of  $1,168.86,  amounted  to 
a  sum  in  excess  of  $120,000,  characterizes  any  such  sug- 
gestion as  an  absurdity.  In  view  of  all  the  circumstances 
surrounding  the  clients  and  Hanna  and  Morton  in  connec- 
tion with  this  litigation,  the  amount  involved  in  the  litiga- 
tion, and  the  nature  and  extent  of  the  services  required, 
if  any  additional  compensation  had  been  paid  by  the 
clients  to  Hanna  and  Alorton,  it  is  reasonable  to  expect 
that  such  additional  com^^ensation  would  have  been  com- 
paratively substantial. 

Measured  against  this  background,  the  amount  of  $1,- 
168.86  is  so  trifling  as  to  stamp  as  inconceivable  any  idea 
that  it  constituted  additional  compensation  for  services 
rendered  in  the  principal  employment. 

Additionally,  it  should  be  observed  that  at  the  time  each 
of  the  amounts  aggregating  $5,500  was  withdrawn  by 
Hanna  and  Morton,  with  the  consent  of  the  clients,  from 
the  trust  fund  prior  to  1940,  entries  were  made  in  the 
books  of  Hanna  and  Morton  indicating-  that  the  amounts  so 
withdrawn  were  in  the  nature  of  conditional  payments  on 
account  of  fees  [Ex.  5,  R.  49  and  50;  Ex.  6,  R.  50;  Ex. 
7,  R.  50-51 ;  Ex.  8,  R.  51-2;  Ex.  9,  R.  52]. 
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There  is  no  evidence  that  the  amounts  received  as  in- 
terest, aggregating  $1,168.86,  were  ever  so  treated  or 
characterized  on  the  books  of  Hanna  and  Morton.  In 
fact,  there  is  no  evidence  that  such  amounts  were  ever 
credited  or  treated  by  Hanna  and  Morton  as  payments  on 
account  of  compensation  for  services  rendered  in  the 
jirincipal  case,  or  otherwise. 

Conclusion. 

For  the  reasons  set  forth  in  our  Opening  Brief,  as  well 
as  in  this  Brief,  the  decision  of  The  Tax  Court  should  be 
reversed. 

Respectfully  submitted, 

A.  C  ALDER  Mack  AY  and 
Adam  Y.  Bennion, 

Attorneys  for  Petitioners. 


